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HILARY  TERM,  6  WILL.  IV. 


MEMORANDA. 

XN  the  early  part  of  this  Term,  the  Lords  Commis- 
sioners having  resigned  the  Great  Seal^  the  same  was 
delivered  to  the  Right  Honourable  Sir  C.  C.  Pepys^ 
Master  of  the  Rolls,  as  Lord  Chancellor ;  and  he  was 
created  a  Peer  by  the  title  of  Baron  Cottenham,  of  Cot- 
tenham,  in  the  county  of  Cambridge. 

Henry  Bickersieih^  Esquire,  K.  C,  was  appointed 
Master  of  the  Rolk,  and  raised  to  the  peerage  by  the 
title  of  Baron  Langdale,  of  Langdale,  in  the  county  of 
Westmoreland. 

Their  Lordships  took  their  seats  in  their  respective 
Courts  on  Tuesday ^  the  19th  of  January. 


REGULiE  GENERALES— HiL.  Term,  6  Will.  IV. 

1.  Whereas,  by  the  stat.  4  Hen.  4,  c.  18,  it  was 
enacted,  **  That  all  the  attorneys  shall  be  examined  by 
the  Justices,  and  by  their  discretion  their  names  put  on 

VOL.  I.  B  M.  W. 


1836. 


S  REGULiB  OENBRALE8, 

1836.  the  roll,  and  they  that  be  good  and  vertuous  and  of  good 
fame  shall  be  received  and  sworn  well  and  truly  to  serve 
in  their  offices.**  And  whereas  by  the  stat.  3  Jac.  I, 
c.  7,  s.  ^9  it  was  enacted,  ''  That  none  shall  from  hence- 
forth be  admitted  attorneys  in  any  of  the  King's  Courts 
of  Record  but  such  as  have  been  brought  up  in  the  same 
Courts  or  otherwise  well  practised  in  soliciting  of  causes, 
and  have  been  found  by  their  dealings  to  be  skilful  and 
of  honest  disposition,  and  that  none  be  suffered  to  solicit 
any  cause  or  causes  in  any  of  the  Courts  aforesaid  but 
only  such  as  are  known  to  be  men  of  sufficient  and  honest 
disposition."  And  whereas  by  a  rule  made  in  Michael- 
mas Term,  1654,  in  the  Courts  of  King^s  Bench  and 
Common  Pleas ^  it  was  ordered  that  the  Courts  ''  should 
once  in  every  year  in  Michaelmas  Term  nominate  twelve 
or  more  able  and  credible  practisers,  to  continue  for  the 
ensuing  year,  to  examine  such  persons  as  should  desire 
to  be  admitted  attorneys,  and  appoint  convenient  times 
and  places  for  the  examination :  and  the  persons  desiring 
to  be  admitted  were  first  to  attend  with  their  proofs  of 
service,  then  to  repair  to  the  persons  appointed  to  exa- 
mine, and,  being  approved,  to  be  presented  to  the  Court 
and  sworn."  And  whereas  by  the  stat.  S  Geo.  2,  c.  23,  s. 
2,  it  was  enacted,  ''  That  the  Judges,  or  any  one  or  more 
of  them,  should,  and  they  were  thereby  authorized  and 
required,  before  they  should  admit  such  person  to  take 
the  oath,  to  examine  and  inquire,  by  such  ways  and 
means  as  they  should  think  proper,  touching  his  fitness 
and  capacity  to  act  as  an  attorney :  and  if  such  Judge  or 
Judges  respectively  should  be  thereby  satisfied  that  such 
person  is  duly  qualified  to  be  admitted  to  act  as  an  attor- 
ney, then,  and  not  otherwise,  the  said  Judge  or  Judges 
of  the  said  Courts  respectively  should,  and  they  were 
thereby  authorized,  to  administer  to  such  persons  the 
oath  thereinafter  directed  to  be  taken  by  attorneys:  and 
after  such  oath  taken,  to  cause  him  to  be  admitted  an 
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attorney  of  8uch  Court  respectively."  And  whereas  in  18d6. 
order  to  carry  the  last-mentioned  statute  more  fully  into 
effect,  it  is  expedient  annually  to  appoint  examiners, 
subject  to  the  control  of  the  Judges  in  manner  herein- 
after mentioned,  It  is  Ordered,  that  the  several  Masters 
and  Protbonotaries  for  the  time  being  of  the  Courts  of 
King^s  Bench,  Common  PletUy  or  Exchequer  respectively, 
together  with  twelve  attorneys  or  solicitors,  be  appointed, 
by  a  rule  of  Court  in  Easier  Term  in  every  year,  to  be 
examiners  for  one  year :  any  five  of  whom  (one  whereof 
to  be  one  of  the  said  Masters  or  Protbonotaries)  sball  be 
competent  to  conduct  the  examination;  and  that  from 
aod  after  the  last  day  of  next  Easier  Term^  subject  to 
such  appeal  as  hereinafter  mentioned,  no  person  shall  be 
admitted  to  be  sworn  an  attorney  of  any  of  the  Courts, 
except  on  production  of  a  certificate  signed  by  the  major 
part  of  such  examiners  actually  present  at  and  conducting 
his  examination,  testifying  his  fitness  and  capacity  to  act 
as  an  attorney ;  such  certificate  to  be  in  force  only  to  the 
end  of  the  Term  next  following  the  date  thereof,  unless 
such  time  shall  be  specially  extended  by  the  order  of  a 
Judge. 

S.  It  is  further  Ordered,  that  the  examiners  so  to 
be  appdnted  shall  conduct  the  said  examinations  under 
regulationa  to  be  first  submitted  to  and  approved  by 
the  Judges. 

3.  And  it  is  further  Ordered,  that  in  case  any  person 
shall  be  dissatisfied  wHb  the  refusal  of  the  examiners  to 
grant  such  certificate,  he  shall  be  at  liberty  to  apply  for 
admission  by  petition  in  writing  to  the  Judges,  to  be 
delivered  to  the  derk  of  the  Lord  Chief  Justice  of 
die  Court  of  King^s  Bench,  upon  which  no  fee  or  gra- 
tuity Aail  be  received,  which  application  shall  be  heard 
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1836.        in  Serjeants'  Inn  Hall,  by  not  less  than  three  of  the 
Judges. 

4.  And  whereas  the  Hall  or  building  of  the  Incorpo- 
rated Law  Society  of  the  United  Kingdom,  in  Chancery 
Lanet  will  be  a  fit  and  convenient  place  for  holding  the 
said  examination,  and  the  said  Society  have  consented  to 
allow  the  same  to  be  used  for  that  purpose  :  It  is  further 
Ordered,  that  until  further  order  such  examinations  be 
there  held  on  such  days,  being  within  the  last  ten  days  of 
every  Term,  as  the  said  examiners  or  any  five  of  them 
shall  appoint ;  and  that  any  person  not  previously  ad- 
mitted an  attorney  of  any  of  the  three  Courts,  and  de- 
sirous of  being  admitted,  shall,  in  addition  to  the  notices 
already  required,  give  a  term's  notice  to  the  said  exa- 
miners of  his  intention  to  apply  for  examination,  by 
leaving  the  same  with  the  secretary  of  the  said  Society 
at  their  said  Hall,  which  notice  shall  also  state  his  place 
or  places  of  residence  or  service  for  the  last  preceding 
twelve  months ;  and  in  case  of  application  to  be  admitted 
on  a  refusal  of  the  certificate,  shall  give  ten  days*  notice, 
to  be  served  in  like  manner,  of  the  day  appointed  for 
hearing  the  same. 

5.  And*  it  is  further  Ordered,  that  three  days  at  the 
least  before  the  commencement  of  the  Term  next  preced- 
ing that  in  which  any  person  not  before  admitted  shall 
propose  to  be  admitted  an  attorney  of  either  of  the 
Courts,  he  shall  cause  to  be  delivered  at  the  Master's  or 
Prothonotary's  office,  as  the  case  may  be,  instead  of 
affixing  the  same  on  the  walls  of  the  Courts  as  now  re- 
quired, the  usual  written  notices,  which  shall  state,  in 
addition  to  the  particulars  now  required,  his  place  or 
places  of  abode  or  service  for  the  last  preceding  twelve 
months;  and  the  Master  or  Prothonotary,  as  the  case  may 
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be,  ihall  reduce  all  such  notices  as  in  this  rule  first         1836. 
mentioned  into  an  alphabetical  table  or  tables  under  con- 
TeoieDt  heads,  and  affix  the  same,  on  the  first  day  of 
Term,  in  some  conspicuous  place  within  or  near  to  and  on 
tke  outride  of  each  Court. 

G.  And  whereas  it  is  expedient  that  upon  the  re-admis* 
ooD  of  attorneys  the  Judges  should  have  further  means  of 
ioiairing  as  to  the  circumstances  under  which  persons 
apfdjing  to  be  re-admitted  discontinued  to  practise,  and 
it  to  their  conduct  and  employment  during  the  time  of 
loch  discontinuance.  It  is  further  Ordered,  that  at  the 
tine  of  giving  the  usual  notice  of  the  intention  to  apply 
fcr  such  re-admission,  the  party  shall  cause  to  be  filed  the 
affidavit  on  which  he  seeks  to  be  re-admitted,  with  the 
Uuter  or  Prothonotary,  as  the  case  may  be;  which  affi- 
difit  shall  contain,  in  addition  to  the  particulars  now  re- 
quired, a  statement  of  his  place  ur  places  of  abode  during 
the  last  preceding  year ;  and  such  person  shall  also  at  the 
ttme  time  cause  to  be  left  a  copy  of  such  affidavit  with 
the  clerk  of  the  Lord  Chief  Justice  of  the  Court  of 
iSsgi  Bench ;  and  the  rule  for  the  re-admission  of  such 
person  shall  be  drawn  up  on  reading  such  affidavit,  and 
abo  an  affidavit  of  such  copy  having  been  left  in  com- 
pBance  with  thb  rule. 

{Signed  by  all  the  Judges.) 


Whereas  by  the  act  of  the  3  &  4  Will.  4,  c.  42,  s.  45, 
it  is  enacted,  that  none  of  the  several  days  mentioned  in 
tbe  statute  passed  in  the  sessions  of  Parliament  holden  in 
the  5th  and  6th  year  of  the  reign  of  King  Edward  the  6th,' 
intituled,  "  An  Act  for  keeping  Holidays  and  Fasting 
Days,**  shall  be  kept  or  observed  in  the  Courts  of  Com* 
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^^^-  ^  mon  Law,  or  in  the  several  offices  belonging  thereto,  ex- 
cept Sundays f  the  day  of  the  Nativity  of  our  Lord^  and  the 
three  following  days,  and  Monday  and  Tuesday  in  Easter 
week :  It  is  hereby  Ordered,  that  henceforth,  in  addition  to 
the  said  days,  the  following  and  none  other  shall  be  ob- 
served or  kept  as  holidays  in  the  several  offices  belonging 
to  the  said  Courts,  viz.-*Gooi/  Friday  and  Easier  Eve, 
and  such  of  the  five  days  following  as  may  not  fall  in  the 
time  of  term,  but  not  otherwise :  the  Birthday  of  our  Lord 
the  Kingf  the  Birthday  of  our  Lady  the  Queen,  the  day  of 
the  Accession  of  our  Lord  the  King,  Whit  Monday ,  and 
Whit  Tuesday. 

{Signed  by  all  the  Judges.) 


Price  v.  Williams,  Clerk. 

If  an  incumbent  ASSUMPSIT. — The  declaration  stated,  that  the  de- 
lands  belonging  fcndant,  before  and  at  the  time  of  making  the  agreement, 
for^te*rin*of *  promise,  and  undertaking  thereinafter  mentioned,  was 
yean,  his  re-      vicar  of  the  vicaragc  of  Lampeter  Pontstephen,  in  the 

signadonofthe  .        r  ^     j«  j  •      j  •     i.«     j  r 

living  during  county  of  Cardigan,  and  was  seised  in  his  demesne  as  of 

breacb"of  his  freehold,  in  right  of  his  said  vicarage,  of  and  in  the  mes- 

contract.  suagc,  tenement,  lands,  and  premises  in  the  said  agree- 

provided,  that  a  ment  mentioned  and  described ;   and  being  so  seised,  on 

<iUawn,pre-.  the  Srd  of  September,  1824,  it  was  agreed  upon  between 

J^ti^wAe"*"  *^®  defendant  of  the  one  part,  and  the  said  plaintiff  of  the 

sole  expense  of  other  part,  as  follows : — First,  the  defendant,  in  consider- 

an  action  on  the  ation  of  the  yearly  rent  and  agreements    thereinafter 

JSJ^I^!^^  mentioned,  and  on  the  part  of  the  plaintiff  to  be  paid. 

Held,  that  it 
was  not  neces- 
sary to  aver  that  a  lease  was  tendered  to  the  lessor  for  execution. 

The  declaration  set  out  the  agreement  in  terms;  it  contained  words  of  present  demise  for 
fourteen  years,  but  stipulated  also  for  the  execution  of  a  future  lease  : — Held^  that  the  declaration 
need  not  allege  expressly  what  the  agreement  amounted  to  in  law — whether  it  was  an  actual 
demise,  or  only  an  agrvament  for  a  demise. 

A  demurrer  to  the  whole  of  a  declaration  on  which  several  breaches  are  assigned,  on  the  ground 
that  one  of  the  breaches  is  ill  assigned,  is  too  large,  if  1t  appear  that  any  one  breach  is  well  as* 
signed,  and  the  plaintiff  is  entitled  to  judgment. 
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done,  and  performed,  by  those  presents  agreed  to  set  and  Bxeh.  of  PUa$, 
let  to   the  plaintiff  all   that   messuage,    &c.  commonly  ^ 

called  the  glebe,  otherwise  the  Bryn^  together  with  all  Price 
the  cottage  and  vicarage-house  thereunto  belonging,  in  Williams. 
the  parish  of  Lampeter  PonMephen^  in  the  county  of 
Cardigan,  to  hold  the  same  unto  the  said  plaintiff,  from 
the  ?5th  of  March  then  next  ensuing,  for  the  term  of 
fourteen  years,  at  and  under  the  yearly  rent  of  130/.,  pay- 
able half  yearly,  that  is  to  say,  on  the  29th  of  September 
and  the  35th  of  March,  yearly ;  the  first  payment  to  com- 
mence and  be  made  on  the  29th  of  September,  1825: 
secondly,  that  the  said  plaintiff  should  be  at  liberty  to  let 
in  parcels,  or  entirely,  any  part  of  the  said  premises,  or 
the  whole,  to  any  tenant  or  tenants  that  the  said  plaintiff 
might  deem  proper;  and  lastly,  that  a  lease  should  be 
drawn,  prepared,  and  executed  by  and  between  the  land- 
lord and  tenant,  if  required  by  either  of  them,  at  the  sole 
expense  of  the  landlord  only,  as  agreed  upon.  The  declara- 
tion, after  averring  mutual  promises,  proceeded  thus: — And 
the  said  plaintiff  avers,  that  although  he  the  plaintiff  did 
demand  and  require  of  the  defendant  that  he  should  pro- 
cure a  lease  to  be  executed  to  him  the  said  plaintiff  of  the 
said  premises,  to  wit,  on  the  20th  o(  January,  1834,  and 
although  the  plaintiff  had,  from  the  time  of  making  the 
said  agreement,  been  ready  and  willing  to  execute  such 
lease  on  his  part,  yet  the  said  defendant  wholly  neglected 
and  refused  to  procure  a  lease  to  be  executed  to  him  the 
said  plaintiff  of  the  said  premises,  when  requested  by  the 
said  plaintiff  so  to  do,  according  to  the  true  intent  and 
meaning  of  the  said  agreement ;  and  the  plaintiff  further 
says,  that  after  the  making  of  the  said  agreement,  and 
whilst  the  said  plaintiff  was  so  possessed  of  the  said  pre- 
mises, the  said  defendant  resigned  the  said  vicarage,  and 
one  Llewellyn  Llewellyn,  clerk,  doctor  in  divinity,  was 
duly  presented,  institutedf  and  inducted  to  the  same, 
whereby  the    said   L.  L.  became    seised   of   the    said 
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Exch.  of  Pkas,  premises  as  in  his  demesne  as  of  freehold,  in  right  of  his 

said  vicarage;  and  being  so  seised,  the  said  L.  L.y  in 
Michaelmas  Term^  183^  brought  an  action  of  eject- 
ment in  his  Majesty's  Court  of  King*s  Bench  against  the 
said  plaintiff,  to  recover  possession  of  the  said  premises, 

of  which  said  action  the  said  defendant  had  notice,  but 

« 

wholly  neglected  and  refused  to  defend  the  same :  where- 
upon the  said  L.  L.  obtained  judgment  in  tlie  said  action, 
and  issued  a  writ  of  possession  thereupon :  whereby  the 
said  plaintiff  was  turned  out  of  possession  of  the  said 
premises,  per  quod  &c. 

Special  demurrer,  assigning  for  causes,  that  although 
it  was  alleged  that  the  plaintiff  demanded  and  required 
the  defendant  to  procure  a  lease  to  be  executed  to  the 
plaintiff,  it  was  not  averred  that  any  lease  was  tendered 
to  the  defendant  for  execution ;  and  further,  that  it  was 
not  possible  to  discover  from  the  declaration,  whether  the 
averment  that  the  defendant  resigned  the  living,  and  that 
his  successor  ejected  the  plaintiff,  was  intended  for  a  spe- 
cial statement  of  damage,  or  as  a  breach  of  the  agreement 
declared  upon,  or  of  some  agreement  to  be  implied  there- 
from, which  ought  to  have  been  expressed  in  tlie  decla- 
ration ;  and  further,  that  it  was  uncertain  whether  the 
plaintiff  by  his  declaration  meant  to  plead  the  contract 
^here  stated  as  amounting  to  an  actual  demise,  or  as 
being  merely  an  agreement  for  a  lease.  Joinder  in 
demurrer. 

.  The  following  point  was  also  marked  for  argument  in 
the  margin : — "  The  defendant,  in  support  of  this  demur- 
rer, means  to  insist,  amongst  other  things,  that  there  was 
an  impUed  agreement  in  the  contract  declared  upon,  that 
the  tenancy  was  to  enure  so  loiig  only  as  the  defendant 
continued  vicar." 

The  case  was  argued  in  Trinity  Term  by — 

E.  V.  WiUiams,  in  support  of  the  demurrer. — There 
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are  four  objections  to  this  declaration.    First,  the  plain-  ^^\^^^' 
tiff  was  bound  to  have  stated  positively  whether  the  in- 
strument declared  on  was  an  actual  demise,  or  only  an 
agreement  for  a  future  demise.    It  is  not  sufficient  merely 
to  state  the  agreement  between  the  parties  in  terms;  he 
must  go  on  to  assign  a  legal  meaning  to  it :  Chestef  v.  Wit- 
Ian  {a)  \  Matmingion  y.  William  (6);  Osmere  v.  Sheaf e  (c). 
If  in  fact  the  agreement  amounts  to  a  demise,  the  pleader 
should  have  so  stated  it,  and  not  have  left  it  to  the  Court 
to  collect  it     On  the  face  of  the  agreement  itself  it  is 
very  ambiguous  which  it  purports  to  be.    The  words, 
"  agrees  to  let,  &c."  may  not  amount  to  words  of  present 
demise:  on  the  other  hand,  the  agreement  for  a  future  lease 
is  also  of  equivocal  effect.    The  Court,  therefore,  cannot 
see  whether  the  declaration  goes  upon  an  eviction  from  an 
actual  demise,  or  on  an  agreement,  with  a  breach  of  co- 
venant for  further  assurance,  the  eviction  being  stated 
only  as  aggravation  of  that  breach.    On  a  mere  agreement 
for  a  lease,  the  party  could  not  assign,  as  a  substantive 
breach,  that  he  was  evicted.    And  if  the  eviction  is  the 
breach  of  which  the  plaintiff  compla^s,  he  must  state  an 
actual  demise,  else  the  Court  cannot  imply  a  covenant  for 
quiet  enjoyment,  which  is  necessary  to  sustain  that  breach. 
Again,  if  it  was  an  actual  demise,  the  damages  would  be 
merely  nominal,  because  the  plaintiff  would  sustain  no 
damage  by  not  having  further  assurance  in  the  shape  of  a 
fresh  lease;  nay,  a  future  lease  would  be  a  prejudice  to 
him,  because  on  this  parol  demise  there  would  be  no 
estoppel,  and  he  might  shew  that  the  vicar's  interest  had 
expired,  whereas  the  new  lease  by  deed  would  operate  as 
an  estoppel,  inasmuch  as  the  vicar  would  then  have  no- 
thing in  him.      The  declaration,  being  subject  to  these 
ambiguities,  is  bad. 

(a)  2  Saund.  97,  and  note  (2).  (b)  1  Ventr.  109. 

(c)  Carth.  306. 


10  CASES  IN  THB  EXCHEQUER, 

Bgih,qfPi4at,  Secondly.  It  does  not  distinctly  appear  whether  the  al- 
legation,  that  the  defendant  resigned  the  living,  and  that 
bis  successor  ejected  the  plaintiff,  is  intended  as  a  substan- 
tive breach  of  the  agreement,  or  merely  as  a  special  state- 
ment of  damage. 

Thirdly.  The  declaration  ought  to  have  contained  an 
averment,  that  the  plaintiff  tendered  a  lease  to  the  defen* 
dant  for  his  execution.  It  would  clearly  be  so  as  between 
vendor  and  vendee :  Sugd  Fend.  {7th  edit.)  929;  Baxter  y. 
Lewis  (a).  There  is  no  case  directly  in  point  as  between 
lessor  and  lessee,  but  it  is  submitted  that  the  same  rule  ought 
to  prevail.  It  will  be  said,  the  rule  of  law  is  altered  in 
thb  case  by  the  agreement  that  the  lessor  shall  be  at  the 
sole  expense  of  the  lease ;  but  that  only  applies  to  the  ex- 
penseaof  execution;  or  if  it  does,  it  is  still  the  lessee's 
duty  to  prepare  the  proper  form  of  conveyance ;  his  be- 
ing relieved  from  the  expense  makes  no  difference  in  that 
respect.  Again,  it  may  be  objected,  that  there  is  no  use 
in  tendering  a  lease,  the  estate  being  oat  of  the  proposed 
lessor;  but  that  makes  no  difference  as  to  the  legal 
duty  of  the  party;  in  the  same  manner  as  it  is  necessary 
to  present  a  bill  of  exchange  for  payment,  although  the 
acceptor  b  known  to  be  a  bankrupt. 

Lastly.  It  is,  by  tacit  implication  of  law,  a  term  of  the 
agreement,  that  it  should  cease  on  the  defendant's  ceasing 
to  be  vicar :  Wheeler  v.  Haydon  (A). 

John  Evans,  contri* — ^The  last  point  is  the  only  one 
that  goes  to  the  foundation  of  the  action.  The  case  of 
Wheeler  v.  Haydon,  as  repofted  in  Croke,  is  certainly  an 
apparent  authority  in  support  of  the  objection :  but  from 
the  report  of  the  same  case  in  Broumlow  and  Bulstrode  (c), 
and  the  reference  to  it  in  Bac.  Abr.,  Leases,  F,  it  appears 

(o)  Forrest,  61.  fh)  Cro.  Jsc.  328. 

(c)  Brownl.  135;  3  Bulst.  83. 
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that  there  was  no  express  decision  on  the  point,  which  Exeh.  ofPUa$, 
was  only  a  by-point  in  the  case.  But  Rudge  v.  JTuy- 
mas  (a)  is  a  direct  authority  that  the  resignation  by  the 
parson  is  a  breach  of  his  contract  to  demise  for  a  term  of 
years.  Where  the  contract  is  entered  into  without  quali- 
fication, the  party  is  bound  fully  to  perform  it,  and  can- 
not defeat  it  by  his  resignation. 

In  the  next  place,  the  plaintiff  was  not  bound  to  tender 
a  lease.  The  first  act,  viz.  the  procuring  of  the  lease  on 
request,  was  to  be  done  by  the  defendant ;  and  the  de- 
claration avers  that  the  request  was  made.  The  defen- 
dant  was  bound  also  by  the  agreement  to  be  at  the  whole 
expense  of  preparing  the  lease ;  he,  therefore,  was  the 
party  by  whom  it  was  to  be  prepared.  It  cannot  be  said 
that  the  plaintiff  was  bound  to  lay  out  any  money  what- 
ever; but  he  could  not  procure  the  lease  to  be  tendered 
without  doing  so. 

Thirdly.  It  is  immaterial  whether  the  eviction  be  alleged 
as  a  special  statement  of  damage,  or  as  a  distinct  breach : 
if  it  be  a  sufficient  breach  that  the  defendant  did  not  pro- 
cure the  lease,  that  is  enough.  For  if  the  rest  be  only  a 
statement  of  special  damage,  that  is  no  ground  of  demurrer ; 
if  it  be  a  distinct  breach,  that  is  no  ground  of  demurrer  to 
the  whole  declaration;  the  demurrer,  therefore,  is  too 
large,  and  the  plaintiff  is  entitled  to  judgment  on  the  good 
breach :  Pinkney  v.  Inhabitants  of  East  Hundred  of  Rut- 
land (Jb) ;  Powdick  v.  Lyon  (c) ;  Amory  v.  Brodriek  (d). 
But  no  particular  form  of  words  is,  in  fact,  necessary  to 
the  statement  of  a  breach:  Charnley  v.  Winstanley{e). 

Lastly.  It  may  be  admitted,  that  a  deed  must  be  pleaded 
according  to  its  legal  effect.  The  authorities  cited  refer 
to  the  different  kinds  of  grants,  and  to  the  particular  words 


(a)  3  Buht.  202.  (d)  5  B.  &  Aid.  712;  S.  C 1  D.  &  R. 

(6)  2  Saund.  379.  361 ;  2  Chitty,  329. 

(c)  11  East,  565.  («)  5  East,  266  ;  1  Smith,  433. 
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EaN^qfPietu,  necessary  to  pass  particular  interests  as  between  particu- 
lar parties.  But  here,  supposing  this  to  amount  to  an  ac- 
tual demisci  though  the  estate  is  defeated,  the  party  may 
be  sued  upon  his  contract.  It  cannot  be  necessary  to  say, 
"  and  the  plaintiff  avers  that  the  said  agreement  amounts 
to  an  actual  demise.**  Whether  it  did  or  not,  the  breaches 
are  of  such  a  nature  as  entitle  the  plaintiff  to  recoTcr. 

WilUamSy  in  reply. — It  must  be  admitted,  that  Wheeler 
y.  Haydon^  as  reported  in  BuUirode  and  Brawnhw,  is 
not  a  direct  authority  for  the  last  position  asserted  by  the 
defendant.  The  demurrer  is  not  too  large ;  it  is  true,  if 
the  whole  oF  either  breach  were  good,  the  judgment  might 
be  confined  to  that;  but  neither  breach  is  free  from  the 
ambiguity  arising  from  the  uncertainty  whether  this  is  al- 
leged as  an  actual  demise,  or  an  agreement  to  demise. 
It  cannot  be  seen  whether  the  first  breach  is  ancillary  to 
the  eviction,  or  whether  the  second,  the  eviction,  is  an- 
cillary to  the  breach  of  covenant  for  further  assurance.  It 
is  the  same  in  effect  as  if  the  plaintiff  had  said,  the  defen- 
dant demised  or  agreed^to  demise. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by — 
Parke,  B. — One  objection  to  the  plaintiff's  right  to  re- 
cover on  this  declaration  was^  that  there  was  an  imph'ed 
agreement  in  the  contract  declared  upon,  that  the  tenancy 
was  to  enure  so  long  only  as  the  defendant  continued  vicar. 
This  objection  was  founded  on  the  case  of  Wheeler  v. 
Haydon  (a),  in  which  the  declaration  for  not  setting  out 
tithes  stated  the  plaintiff's  title,  by  lease  of  tithes  by  the 
parson  for  six  years,  "  if  he  lived  so  long,  and  continued 
parson  there  ;^  and  proof  of  a  lease  for  six  years,  **  if  he 
lived  so  long,'*  was  held  to  support  the  averment;  for  the 

(a)  Cro.Jac.  328. 
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condition,  ^'if  he  so  long  continued  parson/*  is  no  more  Sxeh.o/Pi€ai, 
than  what  the  law  speaks.  From  the  report  of  the  same 
case  in  Brownlow,  ISS,  the  decision  upon  this  point  is 
said  to  have  been  adjourned  in  consequence  of  an  opinion  of 
Haughion*Sf  and  the  Court  to  have  been  equally  divided : 
it  appears,  however,  from  the  report  in  8  Bulst  83,  to  have 
been  finally  decided.  Be  that  as  it  may,  the  case  decides 
this  point  merely,  that  a  lease  by  a  rector,  whatever  its 
terms  are,  operates  in  point  of  law  as  a  demise  so  long 
only  as  he  continues  parson,  for  he  could  not  pass  a 
greater  interest.  The  declaration  does  not  describe  the 
contract  between  the  parties,  but  the  estate  which  passed 
by  demise;  and  the  case  closely  resembles  that  oi  Pike  v. 
Eyre  (a).  It  does  not,  however,  admit  of  a  doubt,  but 
that  where  the  contract  between  the  parson  and  tenant 
is  for  a  term  of  years,  a  breach  of  such  contract  is  com- 
mitted if  the  parson  resigns :  Rudge  v.  Thomas  (&).  This 
objection,  therefore,  cannot  prevail.  The  next  was,  that 
the  breach  for  not  executing  a  lease  was  ill  assigned,  be- 
cause it  was  not  averred  that  a  lease  was  tendered  by 
the  plaintiff. 

But  as  the  lease  was  to  be  prepared  at  the  sole  expense 
of  the  defj^ndant,  he  was  to  prepare  it,  and  not  the  lessee. 
It  may  be,  indeed,  that  one  may  be  bound  by  the  express 
terms  of  a  contract  to  prepare  a  lease  or  conveyance,  and 
yet  that  it  shall  be  paid  for  by  another,  for  such  stipula- 
tions are  not  inconsistent ;  but  where  all  that  is  stipulated 
for  is,  that  it  shall  be  prepared  at  the  expense  of  the 
lessor,  and  there  is  no  context  to  explain  it,  it  must  be 
intended  that  the  lessor  is  to  prepare  it  also.  This  breach 
is,  therefore,  well  assigned. 

The  next  objection  is,  that  the  allegation,  that  the  de- 
fendant resigned  the  living,  and  that  his  successor  ejected 
the  plaintiff,  is  so  made,  that  it  cannot  be  known  whether 

(a)  9  B.  &C.  909;  4  Mao.  &R. 661.  (h)  3BQl8t.202. 


"^j* 
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E*eh.  of  Pkoi,  it  be  a  breach  of  agreement^  or  special  damage;  but  aa 

the  demurrer  is  to  the  whole  declaration,  and  the  other 
breach  is  well  assigned,  the  demurrer  is  too  large,  and 
this  objection  cannot  prevail,  supposing  it  was  otherwise 
valid ;  and  we  think  it  was  not. 

The  last  objection  is  to  the  whole  declaration.  It  is, 
that  it  is  uncertain  whether  the  plaintiff  pleads  the  con- 
tract as  a  demise,  or  as  an  agreement  for  a  lease;  and  if 
the  former,  it  is  urged  that  the  rule  of  law  is,  that  it  ought 
to  be  pleaded  according  to  its  legal  effect.  There  is  no 
doubt  but  that  in  deducing  title,  it  is  the  established 
rule  that  conveyances  are  to  be  pleaded  as  they  operate; 
for  which  several  authorities  were  cited,  to  which  that  of 
Moore  v.  Earl  of  Plymouth  (a)  may  be  added;  but  here 
the  plaintiff  does  not  deduce  the  title  to  the  property  by 
lease ;  he  is  declaring  on  the  contract  of  the  defendant 
that  he  shall  hold  for  a  term  of  fourteen  years,  and  suing 
for  a  breach  of  that  contract;  and  there  is  a  sufficient 
contract  to  that  effect  alleged  in  thb  declaration,  for  it  is 
pleaded  as  an  agreement  that  the  plaintiff  shall  hold  for 
fourteen  years,  and  also  that  a  regular  lease  should  be 
executed,  if  required,  but  only  in  that  case.  Our  judg- 
ment must  be  for  the  plaintiff. 


Judgment  for  the  plaintiff. 


(a)  6  B.  Ik  Aid.  70. 


Thoroton  and  Others  v.  Whitehead. 

A  dedaratioii      ^HIS  was  an  action  of  debt  on  the  11  Geo.  2,  c  19, 
contained  one     g^  ]g  for  double  rent,  of  prenuMs  ocevpied  by  the  defen- 

count  for  doable  «  «-,    ^  .. 

rent,  on  the  11    daiity  at  s  rent  of  3oL  4f.  per  awmmm^  with  a  ooont  for 

(ho,  2,  c.  19> 
s.  18,  and  an- 
other count  for  uae  uA-  occttpatfcm.    The  Court  refuMd  «  rale  to  strike  oat  one  of  the  two 
covntib 
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use  and  occupation.     The  particulars  of  demand  stated^  Stch.ofPUoi, 
that  the  plaintiff  claimed  the  sum  of  70/.  8^.  for  rent  of  ^ 

the  said  premises*  Thorotom 

9. 

Whitehead. 

J.  Bayley  moved  for  a  rule  to  shew  cause  why  one  of  the 
counts  should  not  be  struck  out.  He  contended,  that  the 
introduction  of  both  was  in  breach  of  the  5th  rule  of  H.  4 
WilL  4;  and  referred  to  Lawrence  v.  Stephen*  (a)  as  an 
authority  to  that  effect  [Parke,  B. — We  doubted  very 
touch  afterwards  whether  we  ought  to  have  granted  the 
rule  in  that  case.  Surely  these  are  distinct  subject  mat- 
ters of  complaint ;  one  is  for  a  penalty^  the  other  for  the 
enjoyment  of  the  land.]  The  plaintiff  shews,  by  the 
amount  stated  in  his  particulars,  that  he  goes  for  the 
double  value,  and  does  not  seek  to  recover  in  respect  of 
the  occupation  of  the  land.  [Alderson,  B. — Could  he  re- 
cover the  double  value  on  the  count  for  use  and  occupa- 
tion ?]  He  may  possibly  be  estimating  the  single  value  at 
the  double  rent. 

Parke,  B. — I  think  no  clear  or  decided  opinion  was 
expressed  in  Lawrence  v.  Stephens/  but  at  all  events,  I 
am  of  opinion  that  there  do  appear  in  the  present  case 
distinct  subject  matters  of  complaint.  The  plaintiff  can-  . 
not  recover  on  both,  and  must  shape  his  case  quite  dif- 
ferently upon  each.  Then^  if  the  defendant  applied  to 
strike  out  the  second  count  because  the  plaintiff  does 
not  profess  to  go  for  use  and  occupation  in  his  particular, 
the  answer  would  be,  that  that  was  only  a  mistake  in  the 
particular,  which  could  not  mislead  the  defendant. 

Aldbrson,  B. — Perhaps  the  defendant  is,  in  strictness, 
entitled  to  a  rule  to  strike  out  the  second  count,  on  the 
ground  that,  according  to  the  particular,  the  plaintiff  can 

(a)  3  Dowl.  P.  C.  777. 
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BMeh.ofPka$p  give  no  evidence  on  that  count  at  the  trial.     But  the.  only 

^  consequence  would  be,  that  the  plaintiff  would  amend  the 

Tbokoton  particular. 
Whitmbad.  Rule  refused. 


Jenkins  v.  Treloar. 

A  declaration  X  HIS  was  an  action  by  the  same  plaintiff  as  in  the  case 

^nt,  daim^  ^^  Jenkins  v.  Harvey  (a),  for  the  same  duty  of  4A  per 

•^^F'V  chaldron   on  coals  imported  by  the  defendant  into  the 

namcofnetage,  port  of  JVuro.    The  declaration  contained  two  counts: 

ported  into  the  the  first  being  the  same  as  the  first  count  of  the  declara- 

g^-Jdtobe*  **^"  *"  Jenkins  v.  Harvey ^  except  that  the  metage  was 

due  to  the  not  claimed  as  an   immemorial  payment;    the   second, 

plaintiffaa  ,  ,     , 

leawe,  under      the  same  as  the  fifth  count  in  that  case,  claiming  it  as  a 

the  corporation  .    ■%    . 

ofiynJoTofan    port  duty. 

andcnt  office  of 
meter,  to  whidi 

the  fee  was  Crowder^  for  the  defendant,  obtained  a  rule  to  shew 

ddent;  and  *  cause  why  ouc  of  these  two  counts  should  not  be  struck 

SaimiMX"^  out  of  the  declaration,  on  the  ground  that  they  were  only 

same  sum  as  a  varied  Statements  of  the  same  subject  matter  of  complaint, 

iTsU,  that  these  within  the  meaning  of  the  rule  of  ^.  T.  4  WUL  4  (gene- 

onJy^mit  ^  m\e%  and  regulations,  s.  5)     The  same  application 

^tements  of  jj^j  i^^en  previously  made  at  chambers  to  Parke,  B.,  who 

the  same  sub-  '^  .         •         i' 

ject  matter  of  was  then  of  opinion  that  the  case  did  not  come  within  the 

^ritUn  the  rule,  and  refused  to  make  an  order.     The  plaintiff's  at- 

meai^g^of^the  ^Qfn^y^  ©n  that  occasion,  engaged,  in  case  his  Lordship 

4  miL  4,«nd  should  be  of  a  contrary  opinion^  to  gi?e  distinct  evidence 

that  one  of  «  a 

them  must  be     on  eacb  count. 

stmckoot 

Cowling  now  shewed  cause. — The  provisions  of  the 
new  rules  on  this  subject  are  to  be  looked  at  with  refer- 

(«)  1  C.M.&R.  877;  2C.M.&R.391. 
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ence  to  the  alteration  which  has  taken  place  in  the  law  of  Etch,  oj  PUat^ 
variance.  Before  the  statute  8  &  4  WiU.  4,  c.  42,  va-  ^  ?^^^'  ^ 
nances  were  deemed  objections  in  substance  to  a  party's  Jenkins 
recovering,  although  they  did  not  affect  the  merits  of  the  trsloar. 
case.  It  was  therefore  necessary  to  have  a  multiplicity  of 
counts,  in  order  to  escape  that  consequence.  But  when  the 
law  of  variance  was  modified  and  relaxed  by  that  statute, 
the  new  rule,  limiting  the  use  of  several  counts,  was  in- 
troduced in  consequence  of  that  change  ;  but  it  is  quite  ap- 
parent from  the  terms  of  it,  that  it  was  never  intended  to 
prevent  a  plaintiff  from  recovering  the  same  sum  of  money 
in  different  ways.  It  meant  only  that  the  plaintiff  should 
not  be  allowed  to  state  the  same  transaction  in  different 
ways  in  point  of  fact,  in  several  counts :  but  it  does  not 
apply,  where  different  rights  in  point  of  law  result  from 
the  same  statement  of  facts ;  because  to  that  case  the 
law  of  variance  was  not  applicable,  but  only  to  the  case  of 
different  statements  of  facts;  to  which  alone  the  power  of 
amendment  given  by  the  statute  also  applies.  The  seve- 
ral examples  subjoined  to  the  rule  are  instates  of  dif- 
ferent statements  of  the  same  transaction  in  point  of  fact, 
where  the  Judge  might  amend ;  e.  g.  '*  counts  for  not 
giving,  or  delivering,  or  accepting  a  bill  of  exchange  in 
payment,  according  to  the  contract  of  sale,  for  goods  sold 
and  delivered,  and  for  the  price  of  the  same  goods  to  be 
paid  in  money;" — ''  two  counts  upon  the  same  charter 
party,**  &c.,  &c.  [^Parke,  B. — The  example  most  difficult 
to  distinguish  in  principle  from  the  present  case  is,  that  of 
''counts  for  not  accepting  and  paying  for  goods  sold,  and 
for  the  price  of  the  same  goods  to  be  paid  in  money,'*  which 
are  not  to  be  allowed  together.]  Those  are  different  state- 
ments of  the  same  transaction ;  one  stating  it  as  an  executed, 
the  other  as  an  executory,  contract.  But  ''  a  count  for 
freight  on  a  charter  party,  and  for  freight  pro  raid  itineris^ 
on  a  contract  implied  by  law,  are  to  be  allowed ;"  that  is  an 
instance  where,  from  the  same  transaction,  accrue  two  dif- 
VOL.  I.  c  M.  w. 
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JS^eA.  0/  PUat,  ferent  rights  in  point  of  law,  which  therefore  the  parjty  may 
^  '  ^  state  in  different  counts.  In  the  present  case,  one  state 
Jenkins  of  facts  only  is  to  be  proved ;  but  the  plaintiff  says,  on 
Treloar.  those  facts  I  have  these  rights : — either  a  right  to  a  met- 
age,  or  a  right  to  a  port  duty.  Another  test  is,  whether 
the  plaintiff,  if  he  went  to  trial  on  one  of  these  counts 
only,  and  was  nonsuited,  on  the  ground  that  he  had  mis- 
stated his  right,  might  not  sue  again  on  the  other  right? 
It  is  submitted  that  he  might,  and  that  the  defendant 
could  not  plead  the  former  judgment  in  barr.  If  so,  he  may 
surely  join  both  claims  in  the  same  declaration.  The  real 
meaning  of  the  rule  was,  that  the  plaintiff  should  not  have 
two  counts,  where,  if  his  statement  were  wrong  in  one, 
the  Judge  might  amend  under  the  act.  In  this  case,  it  is 
submitted,  he  could  not  amend  a  port  <luty  into  a  metage, 
or  the  contrary.  The  pleader  has  a  right  to  say,  the 
Court  ought  not  to  throw  it  on  him  to  state  which  impli- 
cation of  law  arises  from  these  facts.  In  Triebner  ▼. 
Duear  (a),  Tindal,  C.  J.,  says,  "  The  object  of  these  new 
rules  was  ^  prevent  the  record  from  being  loaded  with 
unnecessary  repetitions  of  pleas,  which  were  the  same  in 
effect,  and  addressed  only  to  one  ground  of  defence ;  not 
to  prevent  a  party  from  putting  in  distinct  answers  to  the 
saxhe  claim."  The  same  observation  appUes  to  distinct 
rights  to  the  same  claim. 

Crowder,  contrd. — It  may  perhaps  be  admitted,  that 
the  proper  interpretation  of  the  new  rules  has  reference 
to  the  law  of  variance,  as  altered  by  the  3  &  4  Will.  4, 
c.  4@,  although  that  is  not  so  expressed  in  terms.  But  the 
test  proposed  on  the  other  side,  viz.  whether  the  plaintiff 
could  maintain  a  second  action^  would  apply  to  every  case 
of  variance  before  the  new  rules ;  as,  for  instance,  to  a 
contract  without  and  with  a  condition.     The  instances 

{a)  1  Bingh.  N.  C.  266 ;  1  Scott,  102 ;  3  Dowl.  P.  C.  133. 
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given  in  the  rules  are  quite  different  and  distinct  in  prin-  K^f*-  of  Pieatp. 
dple  from  the  present.    There  is  no  apparent  reference  ^  '  ^ 

to  the  trial  of  a  rights  as  distinct  from  any  other  case.  And  Jenkins. 
the  plaintiff^here  in  truth  goes  for  the  breach  of  a  contract,  treloar. 
which  nmy  be  the  one  thing  or  the  other.  It  is  clearly 
the  same  subjiect' matter  of  complaint,  as  much  as  the 
cases  of  not  accepting  a  bill  for  goods  sold,  and  not  pay- 
ing the  price  of  them.  In  that  case^  thelegal  claims,  and 
the  form  of  the  county  are-  as  different  as  possible ;  the 
one  arising  on  a  special  agreement^  t)>e  other  on  an  im- 
plied contract.  [Parke,  B. — If  it  be  a  distinct  right,  is 
it  not  a  distinct  subject-matter  bf  complaint  ?  W hatever 
be  the  right,  whether  derived  from  prescription,  or  from 
grant  in  modem  times,  the  legal  assumpsit  arises  on  that, 
so  that  the  right  is  the  question  in  dispute.]  A  right 
means  no  more  than  the  plaintiff^'s  claim  to  sue  in  a  Court 
of  justice  on  a  partrciilar  state  of  facts,  or  a  particular 
contract;  there  is  no  difference  between  a  right  derived 
from  the  Crown,  and  a  right  arising  out  of  a  contract  with 
a  fellow  subject  [Parke,  B. — Could  not  a  claim  for  toll 
thorough  and  toll  traverse  be  joined,  the  same  sum  being 
claimed  in  both  counts  ?  or  market  toll  and  stallage  ?] 
There,  the  count  would  be  general  for  tolls.  [Parke,  B. — 
But,  the  same  difficulty  would  occur  in  a  plea.]  In  tort^ 
several  counts^  or  different  statements  of  the  same  duty^ 
are  not  allowed ;  although^  in  truth,  when  variously  stated, 
they  would  be  different  duties. 

Lord  Abinger,  C*  B. — I  own,  if  I  thought  the  Judge 
at  chambers  had  a  discretion,  or  that  the  rules  gave  us  a 
discretion,  I  should  be  disposed  to  allow  both  counts  in  this 
case.  But,  after  a  good  deal  of  consideration,  I  think  the 
rules  are  peremptory  upon  us,  and  compel  us  to  make  this 
rule  absolute.  This  is  the  same  thing  claimed  on  different 
contracts ;  the  same  sum  proved  by  the  same  evidence. 
I  think,   therefore,  Mr.  Crowder  has  brought  his  case 

c2 
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Egeh.  of  PUoi,  within  the  terms  of  the  rule,  and  that  this  rule  must  be 

1836.  J      ,     1 

made  absolute. 

Parke,  B. — ^I  also  am  of  opinion,  that  this  case  is  brought 
within  the  terms  of  the  rule.  In  all  the  cases  given  as 
examples^  the  claims  are  on  different  contracts^  and  for 
different  sums.  But  when  you  come  to  analyse  this  case, 
it  resolves  itself  into  two  different  modes  of  stating  the 
consideration  for  the  same  grant  of  the  Crown.  In  sub- 
stance, it  is  a  statement  of  the  same  grant  in  different 
ways ;  different  statements,  that  is,  of  the  same  subject- 
matter  of  complaint.  Whether  an  amendment  might  be 
made  or  not  is  another  question;  under  the  circumstances, 
I  should  certainly  be  disposed  to  allow  the  amendment. 

The  rule  was  made  absolute  to  strike  out  one  count  of 
the  declaration,  with  costs  of  striking  it  out,  unless  the 
Judge  at  chambers,  on  a  reference  back  to  him,  should 
exercise  the  discretion  given  by  the  rule,  of  allowing  both 
counts,  on  the  undertaking  of  the  plaintiff  to  give  evi- 
dence of  substantially  different  claims. 

Rule  accordingly. 


James  and  Others,  Assignees  of  Arthur  Emerson,  a 
Bankrupt,  v.  Griffin  and  Another. 

Where  goodi,  TrOVER  for  lead,  the  conversion  being  laid  since  the 
^LS^Hni'  bankruptcy.— Ftr«/  plea,  that  one  John  Stagg,  being  a 

deliverable  in 

by  hii  direction  he  being  then  inaoWent,  landed  on  a  wharf  at  which  he  had  been  in  the  habit  of 
Undimr  goods,  'if.  having  no  premltet  adjoimng  the  river,  but  having  a  warehouBe  in  the  dty; 
and  the  goodi  were  stop^  in  transitu  in  the  hands  of  the  wharfinger  :—£/«W,  in  an  action  of 
trover  for  the  goods  by  the  assignees  of  if.  (who  became  bankrupt  a  few  days  afterwards,)  against 
the  wharfingers,  that  the  proper  question  to  be  left  to  the  jury  was,  whether  the  wharfingers  re- 
ceived the  goods  as  if  .*s  agents  to  take  possession  of  them  for  his  own  benefit  as  owner,  or  as 
agents  only  to  forward  them  to  him,  or  to  keep  them  for  the  seller. 

Htid  also  that  directions  given  by  J.  to  an  agent  whom  he  sent  to  order  the  landing  of  the 
soods.  in  which  he  expressed  hb  intention  not  to  receive  them  as  owner,  were  admissible  in  evi- 
SmoT,  although  they  were  not  communicated  to  the  wharfingers  or  to  the  seUer. 
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trader  carrying  on  business  at  Siociton'Upon-Tees,  in  the  ^^  of  ^^^> 
county  of  Durham,  heretofore,  and  before  the  said  A.  s^-^^^J-^ 
Emerson  became  bankrupt,  to  wit,  on  the  Ist  of  Decern-  James 
ber,  1834,  bargained  for  and  agreed  to  sell  to  the  said  grifVin. 
A.  Emerson f  he  being  then  a  trader  residing  and  carry- 
ing on  business  in  London,  the  said  goods  and  chattels  in 
the  said  declaration  mentioned,  at  and  for  a  certain  price 
then  agreed  upon  by  and  between  the  said  John  Stagg 
and  the  said  A.  Emerson  in  that  behalf,  and  which  said 
goods  and  chattels  were,  according  to  and  in  pursuance 
of  the  said  bargain,  to  be  sent  by  the  said  John  Stagg 
from  Stockton-upon'Tees  aforesaid,  and  carried  and  con- 
veyed and  delivered  to  the  said  A,  Emerson,  at  London 
aforesaid ;  and  that  the  said  John  Stagg  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  sent  the  said  goods 
and  chattels  by  a  common  carrier  from  Stockton-upon" 
Tees  aforesaid,  to  be  so  carried  and  conveyed  and  delivered 
as  aforesaid,  and  which  said  goods  and  chattels  afterwards, 
and  at  the  time  of  the  stoppage  hereinafter  mentioned, 
were  in  possession  of  the  defendants,  they  being  wharfin- 
gers, in  the  course  of  carriage  and  conveyance :  That  before 
the  arrival  of  the  said  goods  and  chattels  in  London,  the 
said  A.  Emerson  became  wholly  insolvent,  and  unable  to 
pay  the  said  John  Stagg  for  the  same  :  whereupon  the  said 
John  Stagg,  while  the  said  goods  and  chattels  were  in  the 
possession  of  the  defendants  as  aforesaid,. and  before  the 
delivery  thereof  to  the  said  A.  Emerson,  stopped  the  said 
goods  and  chattels,  and  requested  the  defendants  to  hold 
possession  thereof  for  him  the  said  John  Stagg;  whereof 
the  said  A.  Emerson  before  he  became  bankrupt,  and  the 
plaintiffs  as  assignees  as  aforesaid,  afterwards  had  notice : 
That  the  price  of  the  said  goods  and  chattels  is  still  wholly 
unpaid  to  the  said  John  Stagg:  wherefore  the  defendants, 
after  the  plaintiffs  were  so  appointed  assignees  as  afore- 
said, by  direction  and  under  the  authority  of  the  said  John 
Staggf  refused  to  deliver  the  said  goods  and  chattels  to 


22  CASES  IN  THE  EXCHEQUER, 

Etch,  of  Pleat,  the  said  plaintiffs,  but  delivered  possession  thereof  to  cer- 
tain persons,  to  wit,  Messrs.  Pitcher  ^  C0.9  for  the  said 
John  Staggf  as  they  lawfully  might  for  the  cause  afore- 
said ;  and  which  is  the  conversion  in  the  declaration  men- 
tioned. Verification. — Second  plea^  that  the  plaintiffs 
were  not  possessed  of  the  property  as  assignees  ;  on  which 
issue  was  joined. 

Replication,  to  the  first  plea,  that  after  the  said  goods 
and  <;hattels  in  the  declaration  mentioned  had  been  and 
were  sent  by  juch  common  carrier  as  aforesaid,  to  be  car- 
ried and  conveyed  and  delivered  as  aforesaid,  to  wit,  on 
the  11th  of  December ^  1&S4,  the  silid  goods  and  chattels 
came  into  the  possession  of  and  were  received  by  the  said 
defendants  as  events  and  wharfingers^q/'aitcf /or  the  Maid 
A.  Emerson^  and  the  defendants  then  held  the  same  as 
such  agents  and  wharfingers  of  and  for  the  said  A.  Emer- 
son^  and  for  his  use  aqd  benefit,  and  the  delivery  thereof 
to  the  said  A.  Emerson  then  was  complete :  and  the  plain- 
tiffs further  say,  that  the  said  John  Stagg  did  not  stop  the 
said  goods  and  chattels,  or  any  or  either  of  them,  or  any 
part  thereof,  or  require  the  said  defendants  or  either  of 
them  to  hold  possession  thereof  for  the  said  John  Siagg, 
at  any  time  before  the  said  defendants  received  and  held 
such  goods  asisuch  agents  and  wharfingers  of  and  for  the 
said  A.  Emerson  as  aforesaid,  or  before  the  delivery  thereof 
to  him  was  complete  as  aforesaid.  '  On  this  replication  issue 
was  joined. 

At  the  trial  before  Lord  Abinger,  C  B.,  at  the  London 
Sittings  after  Trinity  Term,  the  following  facts  appeared 
in  evidence — 

In  November,  1834,  Mr.  Stagg,  a  wholesale  lead  mer- 
chant at  Stockton,  shipped  on  board  of  two  vessels,  called 
the  Fanny  and  the  Cumberland,  a  large  quantity  of  sheet 
lead,  consigned  to  Emerson,  the  bankrupt,  who  carried  on 
business  as  a  lead  and  tin  merchant  in  Lawrence  Pountney 
Lane,  London,  and  had  there  a  counting-house  and  ware- 
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house.  The  lead  was  deliverable  to  the  pUintiff  at  London.  b^Ol  of  Piau, 
in  the  river.    The  vessels  arrived  in  the  port  of  London  on 
the  7th  of  December.    On  the  8th  ^  the  captains  called  at 
Emerson's  counting-house,  and  there  saw  his  son>  he  not 
being  within :  and  were  very  urgent  to  have  the  lead  taken 
out  and  landed  immediately.     The  son  communicated  the 
message  to  his  father,  and  by  his  direction  went  on  the 
lOth  to  the  captains  on.  board  the  two  vessels,  and  directed 
them  to  land  the  lead  on  Beale's  wharf,  which  was  a  wharf 
belonging  to  the  defendants,  Messrs.  Griffin  ^  HiUhouse^ 
and  nearly  opposite  to  which  the  vessels  were  lying.  Emer- 
son had  before  been  in  the  habit  of  landing  goods  consigned 
to  him  at  Beale's  wharf,  under  written  orders  from  him,  and 
having  them  forwarded  thence  to  bis  warehouse.     From 
the  vessels,  Emerson  the  son  went  to  the  wharf,  and  saw 
there  the  defendant  Hillhouse,  and  told  him  that  the  lead 
was  coming  from  the  Fanny  and  Cumberland,  and  that  he 
was  to  land  it.     Hillhouse  inquired  whether  it  was  to  be 
carried  away :  Emerson  answered  that  he  did  not  know 
whether  they  would  take  it  away  or  not.     Hillhouse  asked 
whether  he  had  not  better  pile  it  away ;  and  the  other 
assented.     Emerson,  the  bankrupt,  being  examined  for  the* 
defendants,  stated  that  at  the  time  of  the  arrival  of  the 
lead  he  was  in  embarrassed  circumstances ;    that  on  his 
son's  informing  him  of  the  application  made  by  the  cap- 
tains of  the  vessels,  he  directed  his  son  to  tell  them  to 
land  it  at  Beale's  wharf,  and  to  desire  the  defendants  to 
receive  it :  that  this  order  was  given  for  the  accommoda- 
tion of  the  captains.     The  son  stated  also,  that  his  father, 
when  giving  him  the  directions  to  go  to  the  wharf,  told  him 
he  did  not  intend  to  take  the  goods;  but  this  was  not 
communicated  to  the  defendants.     On  the  same  day,  the 
10th  of  December,  the  goods  were  lightered  from   the 
two  vessels  into  a  barge  of  the  defendants,  landed  at 
Scale's  wharf,  and  piled  up  there.     The  captain  of  the 
Fanny,  being  very  anxious  to  discharge  the  lead  in  order  to 
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Exch.  of  Pleas,  get  at  Other  goods  at  the  bottom  of  the  vessel,  agreed  to 

pay  the  lighterage  of  his  lead :  Emerson  was  to  pay  the 
lighterage  of  that  from  the  Cumberland.  The  Fanny  bad 
been  in  the  habit  of  landing  at  Beale'i  wharf.  On  the 
18th  of  December f  tl)e  defendants  received  a  letter  from 
Stagg  directing  them  to  stop  the  lead,  Emerson  having 
refused  to  accept  a  bill  drawn  for  the  price.  On  the  22nd  a 
fiat  in  bankruptcy  issued  against  Emerson,  under  which  the 
plaintiffs  were  duly  appointed  assignees.  The  freight  and 
wharfage  of  the  goods  still  remained  unpaid. 

On  this  evidence  thfe  Lord  Chief  Baron  directed  the 
jury,  that  the  question  for  them  was,  whether  the  de- 
fendants, as  wharfingers,  received  the  goods  in  question 
as  the  agents  of  Emerson  or  not :  if  they  did,  it  followed 
in  law  that  they  were  in  EmersotCs  possession,  and  the 
verdict  ought  to  be  for  the  plaintiffs ;  if  the  defendants 
did  not  receive  them  as  Emersoris  agents,  or  received 
them  in  an  ambiguous  and  doubtful  character,  then  the 
ownership  of  the  goods  was  not  in  the  plaintiffs.  He 
stated  also,  that,  in  his  opinion,  Emerson^s  intention  in 
leaving  the  goods  at  the  wharf  was  not  of  any  conse- 
•  quence,  not  having  been  communicated  to  the  defen- 
dants. The  jury  found  a  verdict  for  the  plaintiffs, 
damages  350/.  13«.  %d. 

In  the  following  term,  Sir  W,  FoUett  obtained  a  rule 
nisi  for  a  new  trial,  on  the  grounds— ^r«/,  that  the  /roii- 
situs  was  not  determined  by  the  delivery  to  the  defen- 
dants ;  secondly,  that  the  contract  of  sale  was  rescinded 
before  the  bankruptcy,  the  bankrupt  having  declared  that 
he  never  intended  to  take  the  goods  as  a  vendee. 

Sir  F.  Pollock,  Kelly,  and  Hoggins  shewed  cause. — 
The  only  real  question  in  the  case  is,  whether  or  not  the 
goods  were  received  by  the  defendants  as  the  agents  and  on 
behalf  of  the  bankrupt :  if  they  were,  the  iransiius  was 
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thereby  determined.     [Parke,  B. — ^That  is  not  exactly  s^ch.  qf  Pieat, 
the  question ;  it  is^  whether  the  goods  were  received  by  ^  '  ^ 

the  defendants  «s  agents  to  forward  theta,  or  whether        Jambs 

Ml 

they  had  arrived  at  their  ultimate  place  of  destination.]  grxpfin. 
It  may  be  admitted,  that  if,  on  the,  8th  of  December,  the 
bankrupt,  meaning  not  to  receive  the  goods,  had  sent  a 
message  of  repudiation  of  the  contract,  instead  of  a  direc- 
tion to  land  them,  the  assignees  would  have  acquired  no 
title  to  them.  But  here  there  is  merely  a  direction  to  land 
the  goods,  without  any  intimation  that  they  are  to  be  re- 
ceived, not  on  his  account,  but  oil  that  of  the  vendor.  The 
iransitus  is  at  an  end  as  soon  as  the  power  to  deal  with  the 
goods  is  for  the  first  time  completely  vested  in  the  con- 
signee. Could  not  the  bankrupt  have  sold  these  goods  as 
soon  as  they  were  landed  ?  Even  if  there  is  a  further 
iransiius  by  the  express  direction  of  the  vendee,  the 
vendor  cannot  stop  the  goods  during  that  transilus. 
[Parke,  B. — The  question  really  is,  whether  the  defen- 
dants received  the  goods  as  agents  to  receive  as  warehouse- 
keepers  for  the  consignee,  or  as  agents  to  forward. 
Warehousemen  stand  in  one  of  those  two  characters: 
it  makes  no  difference  that  the  agent  to  forward  is 
named  by  the  consignee.]  The  goods  were  deliverable  in 
the  river.  If  the  transit  was  not  determined  by  the  deli- 
very to  the  bankrupt  in  the  river,  why  should  the  captains 
of  the  vessels  apply  to  him  for  instructions  where  to  land 
them  ?  That  could  only  be  because  their  business  with 
the  goods,  as  carriers,  was  at  an  end.  If  the  transit  had 
not  been  determined,  it  would  have  been  the  captains*  duty 
to  land  and  forward  the  goods  without  any  communica- 
tion with  Emerson.  It  was  no  part  of  the  contract  that 
the  shipper  should  have  any  thing  to  do  with  the  goods 
after  they  had  become  deliverable  in  the  river  :  the  bank- 
rupt might  have  gone  and  received  them  there.  [Parke, 
B. — So  he  might  in  the  course  of  carriage.]  That  would 
have  been  in  contravention  of  the  contract ;  the  former 
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Enk,  ^jPiTM,  would  be  in  pursuance  of  it    The  defendants,  when  they 

^     ^      ^     receive  the  goods,  do  not  propose  to  forward  them,  but 

^AMEs        ask  the  bankrupt  how  they  are  to  dispose  of  them  there. 

GiiFFiM.       They  pile  them  there  as  his  agents  and  senrants.     These 

would  have  been  goods  in  the  order  and  disposition  of 

the  bankrupt.     [Parke,  B. — Ho  doubt  of  that,  because 

the  property  passed  to  him  as  soon  as  they  were  shipped 

at  Stodhoit.]     The  bankrupt's  having  a  warehouse  of  his 

own  does  not  preclude  him  from   making  a  public  wharf 

his  warehouse    also,  and  a  receipt    there   his  receipt. 

EUis  V.  Hmmt  (a),  Rmoe  v.  Piekfard  (b),  Dixam  t.  Bald- 

«m  (c)»  are  authorities  in  fivour  of  the  plaintiflh  on  this 

part  of  the  case. 

Then,  the  bankrupt's  intention  not  to  keep  the  goods, 
not  having  been  communicated  to  the  other  parties,  can- 
not change  the  character  of  his  acts.  There  is  no  case  in 
which  the  mmexpressed  intuition  of  the  vendee  not  to 
receive  the  goods,  has  been  allowed  any  operation  what- 
er^r.  [Lord  Abimger^  C  B. — There  are  but  two  cases,  as 
I  remember,  where  the  intentions  of  the  insolvent  vendee 
has  been  inquired  into ;  but  in  both  of  them  it  was  ex- 
pressed by  letter.  The  first  was  Attim  T.Banmek{dj, 
where  tlie  intention  was  stated  in  a  letter  to  the  vendors, 
the  goods  being  then  in  the  hands  of  a  warehouseman,  to 
whom  the  vendees  had  caused  them  to  be  dehiered  for 
the  use  of  the  vendors.  The  other  case  was  that  of  JfiUr  v. 

&i/l  (e),  in  which  also  the  intention  was  expressed  in  a  letter 
to  the  vendors.  And  I  think  there  is  no  doubt  here,  that 
if  EwMrttm  had  expressed  his  intention  to  the  wharfinger, 
or  written  to  the  vendor,  that  would  have  been  conclusive. 
Parke,  B. — Suppose  the  sasw  intention  were  Bmntfrirticd 
by  facts,  not  commumcated    to  the  whirfinyi,  what 

(«>3T.R4S5.  (i?  1  Sm  160L 

<»)  1  B.  M^Mffr.  «».  kc>  :^  B<K.  ;k  P.  4*7. 

U)  5  Bart,  17^ 
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then  ?]  The  goods  would  still  pass  to  the  assignees.  If  BxcK  of  PUat, 
an  agent  gives  goods  a  new  direction  by  the  order  of  his 
principal,  that  makes  his  possession  the  possession  of  the 
principal,  and  brings  them  within  the  order  and  disposi- 
tion of  the  latter,  so  as  io  pass  to  his  assignees  if  he  be- 
comes bankrupt.  Hawkes  ▼•  Dunn  (a).  The  intention 
ought  to  be  expressed  at  the  time,  in  such  a  manner  as  to 
be  matter  of  notoriety  to  all  those  with  whom  the  party  is 
dealing.  It  will  be  very  dangerous  to  admit  the  bank- 
rupt's own  evidence  of  his  own  uncommunicated  intention, 
Co  afieet  the  rights  of  third  parties.  [Parke,  B. — The 
case  is  exactly  the  same  in  principle  as  if  the  intention 
were  proved  by  other  independent  circumstances,  instead 
of  the  bankrupt's  oath.  The  danger  of  admitting  his  oath 
to  prove  it,  seems  to  me  to  be  merely  matter  of  observa- 
tion to  the  jury.] 

But  the  issues  on  this  record  do  not  raise  any  question 
of  intention.  The  only  question  on  the  first  issue  is, 
whether  the  goods  were  in  the  course  of  transit  or  not : 
if  the'  transit  was  at  an  end,  the  plea  is  not  supported. 
And,  to  bring  the  question  within  the  second  plea,  a  de- 
livery to  the  bankrupt  or  his  agent,  so  as  to  vest  the  goods 
in  the  bankrupt  and  in  his  assignees,  must  be  assumed ; 
and  it  must  then  be  contended  that  such  intention  re- 
vested the  property  in  the  vendor. 

Sir  tV.  Fottett  and  Alexander,  {Martin  was  with  them), 
m  support  of  the  rule. — The  transitus  was  at  an  end  by  the 
delivery  to  the  defendants.  The  bankrupt  having  no 
premises  on  the  banks  of  the  river,  though  he  has  a  ware- 
house in  London,  the  goods  are  necessarily  landed  at  a 
public  wharf,  and  from  thence  conveyed  to  his  warehouse. 
His  designating  the  wharf  at  which  they  are  to  be  landed 
makes  no  difierence ;  nor  would  it  if  he  had  sent  down 

(a)  1  C.  &  J.  619. 
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Exch.  cfPUoi,  the  same  order  to  Stockton  originally.  If,  indeed,  he  had 
^ '  ^  sent  his  own  lighter,  or  his  pwn  cart,  and  taken  posses- 
James  sion  of  the  goods  in  the  river,  that  would  have  determined 
Griffin.  the  transitus.  But  it  is  very  different,  when  they  are 
landed  through  the  medium  of  third  parties,  who  are  to 
convey  the  goods  to  the  place  of  their  ultimate  destination. 
The  question  is  not  whether  the  property  was  in  the  bank* 
rupt — no  doubt  it  was :  but  whether  the  goods  had  been 
received  into  his  possession.  All  carriers  and  wharfingers, 
in  whose  hands  goods  have  ever  been  stopped  in  transiiu, 
are  in  some  respects  agents  of  the  consignee  to  receive  the 
goods:  the  question  is,  for  what  purpose  they  receive 
them — whether  to  keep  or  to  forward.  That  question 
was  not  left  to  the  jury.  It  is  said  the  goods  are  deliver- 
able in  the  river.  But  the  vendor  does  not  contract  to 
deliver  anywhere  in  particular ;  the  delivery  in  the  river 
is  a  contract  between  the  owner  of  the  vessel  and  the 
vendee. 

But  the  declaration  of  the  bankrupt  puts  the  case  beyond 
doubt.  The  statement,  that  he  would  not  receive  the 
goods,  was  made  at  the  same  time,  and  to  the  same  agent, 
as  the  direction  to  have  them  landed  at  the  defendants' 
wharf.  That  direction  shews  quo  intuitu  they  were  re« 
ceived  into  the  defendants'  possession — ^not  to  complete 
the  delivery,  but  to  enable  the  vendor  to  stop  them.  The 
agent  himself  states,  also,  that  he  gave  the  order,  not  to 
reduce  the  goods  into  possession,  but  to  accommodate  the 
captains.  These  declarations  shew  clearly,  that  the 
wharfingers  were  not  in  this  case  agents  to  receive  as 
warehousekeepers  for  the  vendee.  Then,  why  need  the 
intention  be  communicated  to  the  wharfinger?  He  is 
ordinarily  only  an  agent  to  forward ;  why  should  he  be 
told  in  this  particular  case  that  he  is  no  more  ? 

Lord  Abinoer,  C.  B. — I  think  the  rule  must  be  made 
absolute  for  a  new  trial.     The  question  is,  whether  what 
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was  done  by  the  bankrupt  was  a  taking  possession  of  the  ^'c^  9f  PUat, 
goods  by  himself  or  his  agent.    The  rest  of  the  Court  in- 
cline to  think  that  the  directions  given  by  him  were  admis- 
sible to  shew  the  nature  of  his  acts     However^  they  were 
in  fact  receivedy  and  went  to  the  jury,  and  the  defendants 
had  the  benefit  of  them;  so  that  on  that  point  only  there 
would  be  no  ground  for  a  new  trial.     But  the  question  re- 
mainsy  whether  the  recei?ing  of  the  goods,  with  the  intention 
which  the  bankrupt  expressed  at  that  time,  was  a  taking 
possession  of  them  as  his  own.     I  can  conceive  a  case  in 
which  the  receiving  them  into  his  own  warehouse  would 
not  be  a  receiving  into  his  own  possession:  as  where, 
knowing  his  bankruptcy  to  be  inevitable,  he  puts  them 
apart  from  his  other  goods  for  the  purpose  of  restoring 
them  to  the  vendor.     Here  the  bankrupt  had  great  re- 
luctance to  receive  the  goods  at  all,  and  received  them  at 
last  only  under  the  pressure  of  the  inconvenience  com- 
plained of  by  the  captabs.    They  are  then  received,  under 
his  directions,  by  the  wharfingers:  at  the  same  time  he 
tells  his  son  he  will  not  have  them  himself.    He  takes  pos- 
session only  for  the  benefit  of  the  vendor.    The  question, 
therefore,  which  ought  to  have  been  left  to  the  jury,  is^ 
whether  the  possession  taken  of  the  goods  by  the  defen- 
dants,   was  for  the  benefit  of  the  bankrupt  iu  owner: 
whereas  the  only  question  I  left  was,  whether  the  defen- 
dants took  possession  of  them  as  his  agents.    J  ought  to 
have  qualified  it  further — whether,  supposing  them  his 
agents,  they  received  the  goods  as  his  agents  to  take 
possession  for  his  own  benefit,  or  only  to  keep  them  for 
the  seller. 

Parkb^  B. — The  question  for  the  jury  was,  whether 
the  act  of  the  son  was  a  taking  possession  by  the  bankrupt 
eo  animo  as  owner.  If  it  was,  the  transUus  was  at  an 
end ;  if  not,  and  he  merely  meant  to  take  possession  for 
a  limited  purpose,  for  the  benefit  of  the  seller,  the  tranS' 
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Exch.  of  Pleat,   Uui  was  not  at  an  end.    There  is  certainty  every  reason 

here  to  believe  that  the  latter  was  the  case,  because  his 


instructions  to  the  son  appear  to  give  an  authority  to 
Griffin.       take  possession  for  the  latter  limited  purpose  only. 

Alderson,  B. — To  defeat  the  right  of  stoppage  in 
transitu^  one  of  two  things  must  appear :  either  the  goods 
must  arrive  at  the  natural  end  of  their  journey,  in  which 
case  I  should  rather  think  the  intention  of  the  vendee  had 
nothing  to  do  with  the  question ;  or,  if  the  transitus  is  to 
be  pqt  an  end  to  by  something  intermediatey  then  it  is 
material  to  consider  what  that  was,  and  with  what  inten- 
tion it  was  done.  Here  it  is  the  latter  of  these  cases :  it 
is  the  intermediate  act  of  the  bankrupt  s  agent,  his  son, 
which  is  to  be  inquired  into.  It  seems  to  me  that  the  instruc- 
tions of  the  bankrupt  to  his  son  were  material  to  be  given 
in  evidence,  to  shew  what  was  the  authority  to  take  pos- 
session of  the  goods — whether  it  was  given  with  the  inten- 
tion of  taking  possession  as  owner  or  not. 

Rule  absolute. 


Parker  v.  Dubois. 

Assumpsit  for  money  paid,  and  on  an  account  stated* 
— Plea,  the  general  issue. — The  action  was  brought  to  re- 
cover the  sum  of  20/.,  alleged  to  have  been  paid  by  the 
plaintiff  for  the  defendant  and  at  his  request,  in  dis- 
charge of  a  call  of  !/•  per  share  of  twenty  shares  in  the 
Cata  Branka  BraxUian  Mining  Company,  which  the  de- 
fendant had  purchased  irom  the  plaintiff.  At  the  trial 
before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after 
MichaelmasTerm^ihe  plaintiff  gave  in  evidence  the  follow* 

quire  whether 

Uie  defendant  wu  desirous  of  avoiding  a  forfeiture  of  tha  shares,  by  authorising  the  plaintiff  to 
pay  the  amount  of  the  call.  The  defendant's  attorney  wrote  in  reply,  authorising  the  plaintiff 
to  pay  the  call: — Held,  that  these  letters  were  not  a  contract,  or  evidence  of  a  contract,  and 
did  not  require  a  stamp. 


Notice  being 
given  to  the 
plaintiff  of 
a  call  on 
certain  min- 
ing shares 
wiiich  he 
had  trans- 
ferred to  the 
ieiendant, 
his  attorney 
wrote  to 
the  defen- 
dant's at- 
torney to  in- 
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iDg  letters.  The  first  was  from  Mr.  Hudson^  the  plaintiff's  Bxeh,  of  Pleas, 
attorney,  to  Mr.  Pasmore^  the  defendant's  then  attorney. 


**  Parker  v.  Dubois. 

«  Sur,  "  4,  Old  Jewry,  February  27,  1835. 

''  I  beg  to  acquaint  you^  that  notice  has  been  given  to 
my  client  of  a  call  of  1/.  per  share  having  been  resolved 
on  by  the  directors  of  the  Brazilian  Company ;  and  I  have 
to  request  the  favour  of  your  informing  me,  whether  the 
defendant  is  desirous  of  avoiding  a  forfeiture  of  the  shares 
agreed  to  be  purchased  by  him,  by  authorizing  my  client 
to  pay  the  amount  required.     I  am,  &c. 

" Pasmore,  Esq.  "  Thomas  B.  Hudson'' 

The  following  answer  was  returned : — 

"  Parker  v.  Dubois. 

"  Sir,        "  BasinghaU  Street^  28th  February,  1835. 
**  As  it  is  the  intention  of  my  client  to  redeem  the  Caia 
Branca  shares,  your  client  is  hereby  authorized  to  pay 
the  call  of  1/.  per  share.     I  am,  &c. 

*'  21  B.  Hudson,  Esq.  "  James  Pasmore." 

Erie,  for  the  defendant,  objected  that  these  letters, 
taken  together,  amounted  to  an  agreement,  and  required 
a  stamp  as  such.  The  Lord  Chief  Baron  overruled  the 
argument,  and  the  plaintiff  had  a  verdict. 

Erie  now  moved  for  a  new  trial,  and  renewed  the  same 
objection. — These  letters  amounted  to  a  contract,  or,  at 
all  events,  to  evidence  of  a  contract  between  the  parties, 
that  the  plaintiff  should  pay  the  money  for  the  defendant. 
In  Smith  v.  Caior  (a),  a  letter  from  a  principal  to  his 
factor,  containing  bills  of  exchange  drawn  upon  the 
latter,  and  in  which  the  principal  promised  to  provide  for 
the  bills,  if  certain  goods  then  in  the  factor's  possession 
should  remain  unsold  when  the  bills  fell  due,  was  held  to 

(a)  3  B.  &  Aid.  778. 


Parker 

o. 
Ddboib. 
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Parker 

9. 

Dubois. 


Exch.  of  PUat,  require  a  stamp  as  an  agreement.    In  Bowen  ▼.  Fox  (a), 

a  letter,  inclosing  the  register  of  a  vessel,  which  the 
writer  thereby  lodged  in  the  hands  of  the  party  to  whom 
he  wrote,  as  a  security  for  charges  on  account  of  the 
▼esse],  was  held,  in  an  action  by  the  writer  to  recover 
possession  of  the  register,  not  to  be  admissible  without 
an  agreement  stamp.  This  is  not  like  the  case  of  a  mere 
proposal,  not  acted  on  by  the  other  party.  Nothing  was 
to  be  done  but  the  payment  of  the  20/.,  in  order  to 
support  the  action. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  there 
ought  to  be  no  rule.  A  contract  may  be  either  by  parol, 
or  it  may  be  an  implication  of  law  arising  out  of  a  certain 
fact,  or  it  may  be  in  writing.  In  the  last  case,  it  must  be 
stamped.  This  was  a  mere  direction  to  pay,  out  of  which 
the  law  implies  a  contract  The  letters  contain  no  con- 
tract, nor  are  they  evidence  of  a  contract,  but  only  evi- 
dence of  the  fact  out  of  which  the  contract  results,  namely, 
the  direction  to  pay. 

Parke,  B. — ^This  was  no  agreement,  but  a  mere  direc- 
tion. 

Rule  refused, 
(a)  2  Man.  &  R.  167- 


Wainwrioht,  Executor  of  Abercromby,  deceased,  r. 

Bland  and  Others. 


9 

Assumpsit  against  the  defendants,  three  of  the 
directors  of  the  Imperial  lAfe  Insurance  Company^  on  a 


A  ta|»pR88ion 

mr  fklse  repre- 

teoUtion  of 

fiicth  material 

to  be  known  by 

the  intaren,  vitiates  a  policy  of  instirauce,  although  it  was  in  answer  to  a  parol  inquiry,   and 

the  policy  is,  by  the  articles  of  the  insurance  office,  to  be  Toid  on  fiUse  answers  being  given  to 

certain  wriiUm  inquiries. 

Therefore,  where  a  party,  going  to  insure  her  life  for  two  years,  gave  false  answers  to  verbal 
inquiries  whether  she  had  efi^cted  similar  insurances  at  other  offices: — Held,  that  the  policy  was 
thereby  avoided. 

Quart,  whether  a  party  may  insure  his  life  for  the  benefit  of  another,  who  provides  the  funds 
to  pay  the  premiums,  and  intends  to  take  the  benefit  of  the  policy. 
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policy  of  insurance  for  3000/.,  dated  S2nd  October.  1830.  Exeh,  of  vieas, 
for  insuring  the  life  of  the  deceased^  Miss  Helen  Frances     ^ 
Phcebe  Abercromby^  for  the  period  of  two  years  from    WAiNWRioHt 
that  date.     The  declaration  averred  the  death  of  Miss        ^land. 
Abercromby  on   the  21st  of  December,  1 830,  and  the 
plaintiflTs  appcnntment  as  her  sole  executor,  by  her  will 
dated  the  13th  of  the  same  month.     Plea,  the  general 
issue. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle^ 
sex  Sittings  after  Michaelmcu  Term,  it  clearly  appeared 
that  the  policy  was  effected  by  the  deceased,  by  the 
persuasion  and  for  the  benefit  of  Mr.  Wainwright,  the 
plaintiff,  and'his  wife,  who  was  the  deceased's  half-sister; 
that  the  premiums  were  paid  by  the  plaintiff;  that  on  the 
deceased's  first  attendance  at  the  company's  office,  on  the 
14th  October ,  1830,  in  company  with  Mrs.  Wainwrighi, 
she  represented  that  the  insurance  was  intended  to  secure 
a  sum  of  money  to  her  sister,  which  she  should  be  able  to 
do  if  she  outlived  the  term  of  two  years ;  and  that,  on  being 
asked  by  the  actuary  whether  she  had  effected  insurances 
with  any  other  office,  she  answered,  "  I  wish  to  insure 
5000/.,  but  as  your  office  only  takes  3000/.,  I  shall  pro- 
pose 2000/.  to  some  other  office."  The  defendants  having 
subsequently  ascertained  that  she  had  effected  a  policy 
for  5000/.  with  another  office,  and  had  made  a  proposal 
to  a  third  which  had  been  declined,  on  her  attending 
again  at  the  Imperial  Office,  on  the  22nd  October,  the 
actuary  informed  her  that  the  directors  were  much  dis- 
pleased at  her  not  answering  his  former  question  in  a 
straightforward  way.  She  said,  *^  I  know  very  little  of 
the  business  myself;  I  do  as  my  friends  direct  me."  It 
was  proved  that  she  had,  previously  to  this  time,  effected 
insurances  with  various  offices,  all  of  them  for  a  period  of 
two  years  only,  to  the  amount,  in  the  whole,  of  11,000/. 
ISiM  Abercromby  died  suddenly  on  the  Slst  December 
1830,  having  by  her  will,  dated  the  13th,  bequeathed  the 

NOL.  I.  D  M.  w. 
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Mxeh.  of  puat,  benefit  of  her  policies  to  her  sister,  and  appointed  the 
^  '  ^    plaintiff  her  sole  executor.    It  appeared  that  she  had  exe* 

Waimwkiout  cuted  two  wills,  both  of  which  were  in  the  possession  of  the 
Bland.  plaintiff,  who  was  proved  to  have  stated,  (shewing  them 
to  the  witness,)  a  short  time  after  Miss  Abercromby's  death, 
that  they  were  made  *'  in  order  that  if  the  one  failed,  the 
other  might  do  for  him."  The  plaintiff,  as  her  executor, 
swore  her  personal  property  not  to  exceed  100/. ;  and  it  was 
proved  that  she  was  in  fact  in  indigent  circumstances, 
and  without  the  means  of  paying  the  premiums.  In  the 
printed  list  of  questions  required  by  the  articles  of  the 
Imperial  Office  to  be  answered  by  the  assured,  no  ques- 
tion was  stated  as  to  insurances  effected  by  the  party 
with  other  offices.  The  Lord  Chief  Baron  left  it  to  the 
jury  to  say,  Jirst^  whether  the  insurance  was  effected  by 
the  deceased  bond  fide  for  her  own  benefit,  or  as  the 
agent  of  Wainwright;  secondly ^  whether  the  false  repre- 
sentations made  by  Miss  Abercromby  to  the  defendants 
related  to  a  matter  material  to  be  known  by  them  as  in- 
surers. The  jury  found  that  she  effected  the  insurance 
as  the  plaintiff^s  agent,  and  for  his  benefit,  and  that  the 
false  representations  were  on  material  points;  and  a  ver- 
dict was  thereupon  entered  for  the  defendants. 

Erie  now  moved  for  a  rule  nisi  for  a  new  trial. — ^Assum- 
ing that  the  policy  was  effected  for  the  benefit  of  the 
plaintiff,  still,  as  Miss  Abercromby  was  of  full  age,  and 
could  be  no  party  to  a  scheme  of  securing  the  payment  of 
the  money  within  the  two  years,  the  plaintiff*s  intention 
to  obtain  the  benefit  of  the  policy  could  not  operate  to 
relieve  the  defendants  from  their  contract  with  the  de- 
ceased, in  whose  right  the  plaintiff  now  sues  as  her  exe- 
cutor. Even  his  expectation  of  her  speedy  death,  sup- 
posing it  to  have  existed,  was  no  answer  to  an  action  on 
the  policy  by  the  party  lawfully  entitled  to  the  benefit  of 
it.    The  question,  whether  she  knew  that  the  plaintiff  in- 
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tended  all  this,  was  not  left  to  the  jury.     [Parker  B, —    BjckofPUat, 
She  might  not  know  the  whole ;  but  she  must  have  known     »-     ^  '  ^ 
she  had  not  funds  to  pay  the  premiums,  and  that  she  in-    Wainwrig^t 
tended  Wainwright  to  have  the  benefit  of  the  insurances.        Bland. 
if  they  became  payable.]     But  where  she  herself,  by  her 
representative,  claims  the  benefit  of  the  poUcy,  the  de- 
fendants cannot  set  up  that  there  was  an  intention  that  a 
third  party  should  have  the  benefit  of  it.     [ParkCf  B. — 
Your  argument  is,  that  any  person  may  lawfully  insure 
his  life  for  the  benefit  of  another,  whatever  be  the  inten- 
tion of  that  other  party,  and  from  whomsoever  thfe  funds 
are  to  come.]    That  is  the  argument :  if  she  has  the  legal 
interest,  that  satisfies  the  statute,    [Lord  Abinger,  C.  B.-^    ' 
Independently  of  this  point,  the  jury  found  that  she  made 
a  false  representation  that  it  was  for  her  sister,  and  also 
as  to  her  applications  to  other  offices.]     It  is  questionable 
whether  the  defendants  are  at  liberty  to  rely  on  repre>- 
sentations   made    in    answer  to   parol  inquiries,    when 
their   articles  contain  stipulations  only  as  to  written  in- 
quiries and  the  answers  to  them.    The  policy  is  framed 
so  as  to  be  void  only  on  a  false  representation  in  writing. 
[Gumey,  B. — ^There  may  be  many  questions  material  to 
be  asked,  preparatory  to  the  written  contract*]    The  ques- 
tions did  not  bear  on  the  probability  of  the  life  enduring 
for  two  years. 

Lord  Abinger,  C.  B.-r-There  may  perhaps  be  some 
doubt  on  the  first  point;  but  it  is  clear  the  policy  was 
avoided  by  the  false  representations.  There  can  there- 
f<Hre  be  no  rule. 

Parke,  B. — From  the  nature  of  the  contract,  a  sup- 
pression of  any  material  fact,  or  a  false  answer  to  any 
material  question,  must  avoid  the  policy ;  Lindenau  v. 
Desborough  (a).      On   the   other    point   there   may  be 

(«)  3C.  &P.360;  8B.&C.  686;  3  Man.  &  Ry.  45,  S.  C. 

d2 
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Exch,  of  PUat,  some  doubt)  but  it  is  unnecessary  to  give  any  opinion 
^  upon  It. 

Wainwrioht 

Blahd  Gurnby,  B.,  concurred. 

Rule  refused. 


Pbnprasb  v.  Crease. 

The  Conrt  wiU    X  HIS  was  an  action  against  the  defendant,  the  lessee  of 

pUintiff,  suing    tin  tolls   Under  the  duchy  of  Cornwall,   for  work  and 

^ana^unr    l*^^*"*  ^^^  money  paid  by  the  plaintiff,  who  had  been 
CO  ftimJih  a        tiig  iqUct  for  eight  years. 

statement  of  ^       "^ 

monies  recdved 

defendant"    *      ^^^^  moved  for  a  rule  calling  upon  the  plaintiff  to 

furnish  an  account  of  the  sums  received  by  him  during 
that  time  from  the  defendant  or  his  agent.  The  defen- 
dant wished  to  obtain  the  credit  side  of  the  account,  in 
order  that  he  might  pay  the  balance  into  Court.  The 
plaintiff  had  furnished  particulars,  but  they  did  not  give 
credit  for  any  sums  recdved. 

Parke,  B. — ^We  cannot  compel  the  plaintiff  to  do  more 
than  give  particulars  of  his  demand ;  we  cannot  make  him 
give  evidence  against  himself.  You  are  not  to  have  a  bill 
of  discovery  in  the  shape  of  an  order  for  particukrs. 
The  practice  is  perfectly  established. 

Alderson,  B. — What  you  seek  is  just  a  bill  of  dis- 
covery, without  the  guards  which  a  Court  of  equity  im- 
poses on  such  a  bill. 

Rule  refused. 
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Ejcth,  of  PUas, 
1836. 

Stride  v.  Hill  and  Others.  ^^      "^"^^ 

JSVSBY  shewed  cause  {January  19)  against  a  rule  for  Where  the  prin- 
staying  proceedings  on  the  bail-bond  in  this  cause  on  TrTtu^toge- 
payment  of  costs;  and  objected^  in  the  first  place,  that  the  ^/^"jf* 
affidavit  on  which  the  rule  was  obtained  was  improperly  tl^«  bail  apply 
intitled.  The  title  was  ''  ■  Siridey  assignee  of  the  suj  proceed- 
Duke  of  WelUngion,  Constable  of  Dover  Castle,  y-^^^J^^^^ 
HiU!*  and   two   other    defendants   named.     The  («?  irregularity 

being  imputed), 

principal  and  the  bail  were  all  sued  together;  the  rule  the  affidavits  in 
was  obtained  on  behalf  of  the  bail*  He  submitted  that  ^^J^y^be  in- 
in  such  case  the  affidavit  ought  to  have  been  intitled  ^.^^d  either  in 

^"  ^  the  onginal  ac- 

m  the  original  cause,  there  being  no  complaint  ofirregu-  tion,  orinthe 
larity  in  the  action  on  the  bail-bond.     [Parke^  B. — ^Where  bail-bond, 
the  rule  is  not  moved  for  irregularity,  the  affidavit  may  upSjJJJon  *th 
be  intitled  in  either  action ;  if  for  irregularity,  it  must  ^^n  has  au- 
be  intitled   in   the  action  on  the  bail-bond.]     Another  the  proceeding! 
objection  is,  that  the  effect  of  making  this  rule  abso-  SilSd^nt^*^* 
lute  will  be  to  stay  the  proceedings  against  all  the  de-  ^^^  ^'* 
fendants,  the  principal  as  well  as  the  bail,  though  the  standasaieca- 
application  is  only  on  the  part  of  the  bail.     But  the  ^?rehu  been 
Court  has  no  power  to  restrain  the  plaintiff  from  going  on  J^^^^.*** 
against  the  principal,  because  he  is  not  before  the  Court,    trial,  before  the 

application  was 
made  to  stay 

Parke,    B.— We    must    relieve   the  bail,   and,  inci-  ^»«  P«x*<^<«"«»- 
dentally  to  doing  so,  must  relieve  the  principal  in  the 
action  on  the  bail-bond.    The  consequence  is,  you  can- 
not go  on  except  against  the  defendant  in  the  original 
action. 

Busbjf  then  argued  that  the  bail-bond  ought  to  stand 
as  a  security,  the  plaintiff  having  lost  a  trial.  The 
defendant  in  the  original  action  was  arrested  on  the 
81st  of  December,  within  the  jurisdiction  of  the  Cinque 
Ports;   the  time   for    putting  in  bail  expired  on  the 
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SxdLo/Pigtn,    !dkh;  DO  bail  being  put  in  or  notice  given  within  that 

time,  Ih^  plaintiff  declared  on  the  29tb«  laying  the 
vtfiticr  in  London;  on  the  30th,  he  took  an  assignment 
of  the  bail-bond,  and  issued  process  in  the  present 
cause  against  the  defendant  and  the  bail  jointly.  On 
the  same  day  the  defendant  filed  his  bail-piece,  and 
gave  notice  to  justify  at  chambers  on  the  Snd  of 
January.  .  On  that  day  the  agents  on  both  sides  at- 
tended at  chambers,  when  the  bail  were  rejected.  On 
the  3rd,  the  defendant  Hill  rendered  to  the  bodar  of 
Dover  Castle;  and  on  the  6th,  the  plaintiff's  agent 
had  notice  of  that  render.  On  the  7tb,  an  applica- 
tion was  made  to  Bolland,  B.,  at  chambers,  to  stay 
proceedings  on  the  bail-bond,  which  was  refused,  the 
learned  Judge  doubting  whether  the  render  to  the 
gaol  of  the  Cinque  Paris  was  a  good  render  within 
the  statute  of  I  Will.  4,  c.70,  a.  21  (a).  On  the  8th, 
the  plaintiff  declared  on  the  bail-bond;  on  the  llth, 
the  defendant  HUl  was  moved  by  habeas  corpus  into 
this  Court ;  and  on  the  same  day  the  present  rule  was 
obtauied,  drawn  up  to  shew  cause  on  the  I6th,  which  was 
the  first  day  of  the  term  sittings  in  London^  the  second 
sitting  being  on  the  S9th.  Busby  contended  that  the  plain- 
tiff might  have  gone  to  trial  in  the  original  action  on  the 
^th  ;  he  had  therefore  lost  a  trial. 

Parke,  B. — At  ail  events,  you  had  not  lost  a  trial  on 
the  11th;  and  the  Master  says  there  must  be  the  loss  of 
an  intermediate  trial  before  the  time  of  making  the  appii* 

(a)  Which  authomea  a  render  on  the  point,  and  they  also  doubt- 
to  the  prigoa  of  the  Court  out  of  ed  whether  this  was  such  a  gaol  as 
which  the  process  issued,  or  to  fell  within  the  words  of  the  sta- 
the  common  gaol  of  the  county  in  tutc.  The  Court,  however,  de- 
which  the  defendant  was  arrested,  clined  to  express  any  opioion  on 
BoUand,  B.  stated,  that  he  had  this  point, 
consulted  several  of  the  Judges 
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cation  to  stay  proceedings^  in  order  to  entitle  the  plaintiff  ^*ch.  of  PUas, 
to  have  the  bail-bond  stand  as  a  security.  ^  '  ^ 

Stride 

Rule  absolute  on  payment  of  costs.  hill. 

A  doubt  afterwards  arose  what  costs  were  to  be  paid 
by  the  defendants,  and  whether  the  costs  of  the  justifica- 
tion were  to  be  included. 

« 

ParkEj  B. — ^The  costs,  on  payment  of  which  the  rule  is 
absolute,  are  the  costs  of  the  assignment  of  the  bail-bond, 
of  the  action  on  the  bond,  and  of  this  application ;  the 
costs  of  justification  will  be  costs  in  the  cause. 


Day  r.  Day. 

•^.  V.  WILLIAMS  moved  for  judgment  as  in  case  of  Judgmental  in 
a  nonsuit.     Issue  was  joined  on  the  14th  January  1835,  JJu  cannot*"" 
and  notice  of  trial  given  for  the  12th  February,  before  ^  «»*»^°t1  v 

^  ^ '  a  canae  which 

the  under-sheriff  of  Worcestershire,     On  that  day  the  has  been  once 

cause  was  tried  accordingly,  and  the  plaintiff  bad  a  ver-  the  ^ai  waa 

diet.     A  rule  was  afterwards  obtained  for  a  new  trial,  JlJe^'g-/*** 

which  was  made  absolute  on  the  12th  May.     The  plain-  The  defen- 

tiflT  had  not  since  given  any  notice  of  trial.     Williams  ad-  move  to  dis- 

mitted  that  after  a  trial  of  the  cause  at  Nisi  Prius,  judg-  of  trfai  Vnd^" 

ment  as  in  case  of  a  nonsuit  could  not  be  obtained  (a) ;  ***®"  ^}^  ^*** 

^   '      cause  down  by 

but  there  was  no  case  applying  the  same  rule  to  trials  proviso. 
before  the  sheriff. 


Parke,  B.^-I  see  no  reason  why  a  different  rule  should 
prevail. 

(a)  King  V.  Pippett,  1 T.  R.  492 ;      Forzelius  y.  Haddocks,  1  H.  Bl 
Doev.  Wynne,  1  Chit.  Rep.  310;      101. 
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Exeh.  of  Pleat,       Alderson.  B. — You  CED  uiove  to  discharge  the  writ 

1836 

of  tiial,  and  then  you  can  take  the  cause  down  by  proviso. 

Rule  refused. 


Richmond  v.  Bowditch. 

A  rule  wts  f^RIPPS  moved  for  an  attachment  against  an  attorney 

SngThf  pay- ^"  for  nonpayment  of  money  pursuant  to  a  rule  of  Court, 

mentofasum  j^  appeared  that  the  rule  calling  on  the  attorney  to  pay 

attoroey  in  a  the  money  was  referred  by  the  Court  to  a  Judge,  and 

•olute  unlets  the  was  to  be  absolute,  unless  the  attorney  shewed  cause  at 

attorney thewed  chambers  on  Or  before  the  7th  December.     Several  ap- 

cause  at  cham-  t' 

bersbyagiven  pointmcnts  had  been  made  with  him  for  his  attendance 
tomey  made  at  chambers  to  shew  cause,  all  of  which  he  had  broken. 
ments^fOT  at-"*"  Under  these  circumstances,  the  rule  was  prayed  absolute 
tendance  at        j^  the  first  instance,  on  the  authority  of  King  v.  Price  (a). 

cbambersy 
which  he  broke, 

appear^iHthin  Parke,  B. — ^That  was  a  rule  of  the  Court  made  absolute 
the  timeiimiied.  j^y  ^j^^  Court ;  this  is  a  rule  referred  by  the  Court  to  a  Judfire, 

The  Court,  ^  '  ^  ®   ' 

ncTertheiess,  and  which  became  absolute  by  the  single  authority  of  the 
Truiefor^anat-  Judge.  The  casc  referred  to  is  a  solitary  exception  to  the 
**i**^1n*ihe'  general  rule,  never  to  grant  a  rule  absolute  in  the  first 
first  insuDce.      instance  for   an  attachment,  except  for  nonpayment  of 

costs  pursuant  to  the  Master's  allocatur ;  and  as  it  is  dis- 
tinguishable from  the  present  in  the  circumstance  I  have 
referred  to,  the  Court  think  we  ought  not  to  extend  it 
further. 

Rule  nisi  granted. 

(n\  1  Price.  341. 
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Bxeh.  of  PUagf 
1836. 

Woodcock  v.  Kilby. 

John  JERVIS  moved  for  a  rule  to  set  aside  the  de-  ifapiaintiff 
claration  for  irregularity.     A  capias  had  issued  against  dmTitofdebe 
two  defendants,  and  the  affidavit  of  debt  was  sworn  against  fll^d^u^and^* 
both,  but  the  plaintiff  had  declared  against  one  only.   Im-  ^"**  *  "v*" 

.  1         •  against  both,  but 

mediately  on  the  delivery  of  the  declaration,  on  the  14th  declares  against 
December,  notice  was  given  to  the  plaintiff's  attorney  of  ir4^w. 

the  irregularity,  and  a  summons  to  set  aside  the  decla-  ^e^^^^Q 

ration  was  taken   out  at  chambers,   but  dismissed,   the  ▼•cation,  took 

learned  Judge,  Gurney,  B.,  holding  the  proceedings  re-  at  chambers,  to 

gular,  on  the  authority  of  Caldwell  v.  Blake  (a),  as  cited  Srttionfor^' 

from  Dowling's  Practice  Cases,  and  refusing  to  allow  «»chirregu- 

i<i«.i.  1  1^  .,T  la"'yf  which 

the  defendant  time  to  apply  to  the  Court  m  term.     Upon  the  Judge  dis- 
dismissing  the  summons,  the  learned  Baron  gave  the  de-  ^^  uie"de-*" 
fendant  time  to   plead;    and  the  defendant  also  after-  f«odan^i>«n« 

to  apply  to  the 

wards   took    out  a  summons  for  and   obtained   further  Court  in  term, 
time,  which  had  not  yet  expired.     Jervis  submitted  that  dant  then^^k 
the  declaration  was  clearly  irregular,  and  that  Caldwell  ^^^^  for°time 
f.  Blake  was  no  authority  to  the  contrary,  inasmuch  to  plead:— 

_  ^  _  .      ^  ,\r  ,  ^eW,  that  this 

as  It  appeared  from  the  report  m  Crompton,  Meeson,  and  wa<  not  a 
Roscoe,  that  it  was  a  case  of  serviceable  and  not  of  baiU  [l^I^arity. 
able  process,  in  which  the  practice  was  different ;  and  he 
contended  that  the  defendant  had  not  waived  the  irregu- 
larity by  obtaining  time  to  plead,  since  he  was  not  bound 
to  allow  judgment  to  be  signed  and  execution  to  issue, 
which  would  only  have  imposed  additional  expense  upon 
the  plaintiff,  the  learned  Judge  being  clearly  under  an  erro- 
neous impression,  and  having  expressly  refused  time  to  make 
this  apphcation  to  the  Court.  A  rule  having  been  granted, 

Bayley  shewed  cause,  and  urged  that  this  was  no  irre- 
gularity. [Bolland,  B.,  referred  to  Carson  v.  Dowding{b).] 
The  ground  on  which  the  distinction  was  there  put  by 

(«)  2  Cr.  M.  &  R.  249;  3  Dowl.  P.  C.  666.    (6)  4  Dowl.  P.  C.  297- 
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Woodcock 

V. 
KiLBT. 


BMch.  of  Pktu,  the  Courts  that  the  plaintiff  is  bound,  in  the  case  of  bail- 
able process,  by  his  affidavit  of  debt,  appears  hardly 
sufficient  to  warrant  it.  [Parke^  B. — That  was  the  old 
established  practice ;  the  affidavit,  writ,  and  declaration, 
were  all  to  agree.]  At  all  events,  the  defendant  has 
waived  the  irregularity.  [Parke,  B. — He  could  not  come 
before  the  first  day  of  term.]  He  ought  to  have  given 
the  plaintiff  notice  that  he  should  rely  on  the  irregularity, 
and  not  have  put  him  to  the  expense  of  attending  succes- 
sive summonses. 


Per  Curiam. — ^This  was   clearly  an   irregularity,  and 

there  is  nothing  like  a  waiver. 

Rule  absolute. 


A  bond  con- 
ditioned for 
ptyment  of 
A  sum  of 
money  to  tlie 


QviN  and  Wife  v.  Kino. 

JLIEBT  on  a  bond  given  by  the  defendant  to  the  female 

plaintiff  before  her  marriage,  on  the  14th  August,  1813,  in 

the  penalty  of  5600/.,  conditioned  for  the  payment  to  her 

obligee,  on  a      ^f  the  sum  of  2800/.  on  the  1 4th  February  then  next,  accord- 
day  named,  ac-   ^  ^         ^  ^        "^ 

cording  to  a        ing  to  a  provbo  contained  in  a  conditional  surrender  of  even 
tained  in  a  con-  cl&te  therewith,  whereby  one  Thomas  King  surrendered  to 

her  certain  copyhold  lands  for  securing  payment  of  that 
sum.  Breach,  nonpayment  of  the  said  principal  sum  and  in- 
terest. Plea,  non  est  factum.  At  the  trial  before  Alder- 
son,  B.,  at  the  London  Sittings  in  this  term,  the  bond  was 
produced,  stamped  with  a  I/,  stamp,  and  the  execution 
was  admitted  under  a  Judge's  order.  It  was  objected 
for  the  defendant— ;/Ir«/,  that>  inasmuch  as  the  defendant 
was  no  party  to  the  conditional  surrender,  the  bond,  as 


ditional  sur- 
render of  eyen 
date,  wliereby 
A,  (not  the 
obligor  in  the 
bond)  surren- 
dered to  the 
obligee  certain 
copyhold  lands, 
for  securing 
payment  of  the 
same  sum, — 
was  held  to  re- 
quire only  a  1/. 

stamp,  although  against  him,  ought,  under  the  48  Geo.  3,  c.  140,  the 

it  bore  no 
stamp  denot- 
ing the  payment  of  the  ad  vakrfm  duty  on  the  surrender,  and  the  latter  was  not  produced. 

On  non  ut  factum  pleaded  to  such  bond,  where  breaches  are  assigned  in  the  declaration,  the 
jury  may  assess  the  damages  without  a  special  award  of  venire  for  that  purpose. 
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Stamp  Act  in  force  at  the  time  of  its  execution^  to  have  ^ck.  of  PUat, 
bad  the  full  ad  valorem  stamp  of  5/.;  secondly ^  that^  at  all  ^  '  ^ 

efenta,  the  plaintiff  could  not  shew  that  it  was  properly  Qum 
stamped  without  putting  in  the  surrender,  the  bond  bear-  kino. 
ing  no  stamp  denoting  that  the  ad  valorem  duty  had  been 
paid.  The  learned  Judge  overruled  the  objectionsi  but 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit ;  and 
the  jury  having  found  for  the  plaintiff^  it  was  discovered, 
when  the  verdict  was  about  to  be  entered,  that  the  record 
contained  no  award  of  venire  to  aisseiss  the  damages,  but 
only  to  try  the  issue. 

Bayley  now  moved  for  a  rule  to  shew  cause  why  a  non- 
suit should  not  be  entered,  or  why  the  assessment  of 
damages  should  not  be  set  aside  for  irregularity. 

Firsts  the  bond  ought  to  have  had  a  5/.  stamp.  The 
provision  of  the  statute  reducing  the  stamp  to  I/,  applies 
only  where  the  several  deeds  securing  the  same  sum  of 
money  are  between  the  same  parties.  {Parker  B. — The 
statute  does  not  say  so.  Is  not  this  a  **  bond  given  as  a 
security  for  the  payment  of  a  sum  of  money,  in  part 
secured  by  a  mortgage,  or  other  instrument,  charged  with 
the  same  duty  as  a  mortgage,  bearing  even  date  with  such 
bond?**  Alderson,  B. — All  collateral  securities  must  be 
between  different  parties.]  Wood  v.  Norton  (a)  bears  in 
principle  upon  this  case.  There,  the  same  sum  was 
secured  by  mortgage  deed,  and  by  bond,  which  were 
executed  at  the  same  time,  though  not  bearing  even  date; 
the  mortgage  deed  had  an  ad  valorem  stamp,  and  the 
bond  a  1/.  stamp  only ;  and  it  was  held  that  the  latter  was 
not  properly  stamped ;  and  Lord  Tenierden  says,  **  All 
the  deeds  must  be  taken  to  the  Stamp  Office,  and  must 
have  a  stamp  denoting  that  the  ad  valorem  duty  has  been 
paid  on  all  the  deeds.*'  [Alderson,  B. — The  ground  of 
the  decision  there  was,  that  the  instruments  did  not  bear 
even  date.] 

(a)  4  Man.  &  R.  673 ;  9  B.  &  C.  885. 
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Etch,  of  Pieati      Secondly,  the  plaintiff  ought  to  shew  that  the  ad  valorem 

duty  has  been  paid^  otherwise  he  does  not  shew  that  1/. 
is  the  proper  stamp  for  the  bond.  [Parke,  B. — ^I  do  not 
find  that  the  statute  requires  that  as  a  condition  prece- 
dent. The  recital  of  the  bond  is  primd  facie  evidence 
that  there  was  a  yalid  deed  of  the  same  date,  for  the  same 
sum  of  money.  Every  condition  imposed  by  the  act  on 
the  admissibility  of  the  bond  with  a  1/.  stamp  has  been 
satisfied.] 

Thirdly,  the  jury  had  no  power  to  assess  the  damages, 
the  award  of  venire  being  only  ad  triandum. 

On  this  last  point  a  rule  was  granted,  and 
Addison  shewed  cause  in  the  first  instance. — ^The 
breach  assigned  in  the  declaration  involves  an  assessment 
of  damages.  In  all  cases  where  there  is  an  issue  joined, 
the  jury  may  assess  the  damages  under  the  award  of  ve* 
nire  to  try  the  issue,  unless  in  cases  where  the  8  &  9  Will. 
8,  c.  11,  s.  8y  renders  it  necessary  to  have  a  special 
award  of  venire  for  the  purpose.  The  present  objection 
can  only  go  to  the  authority  of  the  jury.  But  the  breach 
assigned  being  admitted  by  the  plea,  the  amount  to  be 
assessed  is,  in  fact,  mere  matter  of  arithmetical  calcula- 
tion :  it  may  be  doubted,  therefore,  whether  any  formal 
assessment  was  necessary ;  but  if  it  was,  the  authority  of 
the  jury  is  given  by  the  statute,  not  merely  by  the  award 
of  venire.  The  statute  directs  that  the  jury  shall  assess 
the  damages. 

But  it  can  hardly  be  said  that  this  bond,  which  is  to 
secure  money  lent,  payable  on  a  day  certain  which  is 
mentioned  in  the  condition,  is  within  the  statute  at  all. 
For  the  purposes  of  this  action,  it  is  nothing  more  than  a 
common  money  bond.  In  Murray  v.  Earl  of  Stair  («),  a 
post  obit  bond,  on  which  a  forfeiture  had  taken  place, 

{a)  3  D.  &  R.  278;  2  B.  &  C.  82. 
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-was  held  not  to  be  within  the  statute.  The  amount  to  be  ^*ch,  of  PUat^ 
recovered  is  the  subject  of  computation  merely.  [Parke, 
B. — Is  not  the  bond  conditioned  also  for  the  fulfilment  of 
the  covenants,  and  so  within  the  statute?]  No  breach 
is  assigned  on  that  part  of  the  condition.  [Parte,  B. — 
You  would  be  entitled  to  have  the  judgment  on  this  bond 
to  stand  as  a  security  for  the  future  performance  of  the 
covenants.  The  question  is,  whether  the  statute  by  im- 
plication gives  the  jury  who  try  the  issue  power  to  as- 
sess the  damages.  It  does,  by  the  first  clause  of  the  sec- 
tion, but  not  by  the  second ;  and  I  think  you  will  find 
that  an  issue  on  non  est  factum  falls  within  the  second 
clause.  Ethersey  v.  Jackson  (a)  ].  That  was  a  case  where 
no  breach  was  assigned  in  the  declaration. 

But  at  all  events,  the  record  may  be  amended;  it  is  in 
the  nature  of  a  misprision.  [Alderson,  B. — The  difficulty 
is,  you  would  be  amending  after  the  jury  have  found  their 
verdict,  whereas  you  want  the  amendment  to  enable  them 
to  find  the  verdict.]  The  omission  was  discovered  before 
the  verdict  was  formally  taken. 

Bayley,  in  reply. — It  is  true  there  is  a  breach  admitted, 
but  not  such  a  one  as  gives  the  plaintiff*  a  right  to  the  as- 
sessment of  damages ;  the  defendant  only  admits  that  he 
did  not  pay  on  the  day  limited  by  the  condition.  In  or- 
der to  render  a  writ  of  inquiry  and  assessment  of  damages 
unnecessary,  the  plaintiff*  should  have  gone  on  to  shew 
how  much  was  due  for  principal  and  interest 

It  is  conceded  that  the  jury  may  assess  the  damages, 
if  the  venire  be  awarded  specially.  [Parke,  B. — The 
question  is,  whether  the  case  falls  within  the  first  or  se- 
cond branch  of  the  section.  It  would  seem  as  if  the  first 
branch  applied  to  an  issue  joined  on  a  breach  by  nonper* 

{a)  8  T.  R.  356.    See  1  Saund.  58  b ;  2  Saund.  187  b. 
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^^^  %^^^*  yb/fTtan^^,  and  that,  upon  an  issue  on  non  est  factum^  the 

plaintiff  ought  to  suggest  breaches  according  to  the  se- 
cond clause:  here  he  has  not  done  so,  but  assigned  a 
breach  in  the  declaration.] 

Cur.  adv.  vulL 


On  a  subsequent  day  judgment  was  delivered  by 
Parke,  B« — ^^In  this  case  one  point  stood  over  for  con- 
sideration. It  was  suggested  that  the  plaintiff  could  not 
proceed  to  recover  damages,  without  a  special  award  of 
venire  to  assess  the  damages,  as  well  as  to  try  the  issue. 
The  8  &  9  fVill.  3,  c.  11,  s.  8,  provides,  that  in  all  actions 
on  bonds,  or  on  any  penal  sum  for  nonperformance  of 
any  covenants  or  agreements  in  any  indenture,  deed,  or 
writing  contained^  the  plaintiff  may  assign  bs  many  breaches 
as  he  shall  think  fit,  and  the  jury,  upon  trial  of  such  ac- 
tion, shall  and  may  assess  not  only  such  damages  and 
costs  of  suit  as  have  heretofore  been  usually  done  in  such 
cases,  but  also  damages  for  such  of  the  said  breaches  so 
to  be  assigned,  as  the  plaintiff,  upon  the[ trial  of  the  issues, 
shall  prove  to  have  been  broken :  and  that  if  judgment 
be  given  for  the  plaintiff  on  demurrer,  or  by  confession, 
or  nihil  dicit,  the  plaintiff  upon  the  roll  may  suggest  as 
many  breaches  of  the  covenants  and  agreements  as  he 
shall  think  fit,  upon  which  shall  issue  a  writ  to  the  sheriff 
to  sommon  a  jury,  &c.,  to  inquire  into  the  truth  of  every 
one  of  those  breaches,  and  io  assess  the  damages  that  tbd 
plaintiff  shall  have  sustained  thereby.  So  that  there  are 
two  classes  of  cases  contemplated  by  the  statute,  one  in 
which  breaches  may  be  assigned  in  the  declaration,  the 
other  in  which  they  may  be  suggested  on  the  roll :  if  they 
are  assigned,  the  jury  may  assess  the  damages  without  a 
special  venire,  but  where  they  are  suggested,  there  ought 
to  be  a  special  venire  to  enable  them.  So  the  point  stands 
without  referring  to  any  authorities*     But  in  the  case  of 
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ParktM  V.  Hawkshaw  {a),  the  very  point  now  in  question  £»?A.  of  Phmtt 

arose  before  Lord  TetUenien,  who  said  that  he  recollected 

a  case  on  the  Western  Circuit  where  it  was  so  contended  i 

and  that  he  also  thought,  that  this  form  of  the  record  was 

correct.     With  that  authority,  there  is  no  doubt  that  this 

role  ought  to  be  refused. 

Rule  refused. 

(a)  2Stark.  N.  P.  C.38I. 


Bull  v.  Turner. 

ISTEER  had  obtained  a  rule  to  shew  cause  why  a  sum  Where  money 
of  68/.  10««9  paid  into  Court  in  lieu  of  bail  in  thb  cause,  ^J^  tn^u^a 
should  not  be  taken  out  by  the  plaintiff  in  discharge  of  ^u^^'v*^?^^ 
the  debt  and  costs,  the  plaintiff  having  obtained  judg*^  himaeif,  but  by 

.  ^  ,  ,  .  one  of  the  bail, 

roent  and  taxed  his  costs.  and  the  plain- 

tiff obtains  judg- 
ment, he  is  en« 

Mansel  shewed  causCi  on  an  affidavit  which  stated  that  ^^^  ^  ^^« 

the  money  paid 

this  money  was  paid  in,  not  by  the  defendant,  but  by  a  out  to  him  in 
Mrs.  Lakct  one  of  his  bail,  in  her  own  name,  and  that  ^^  lll^costs.* 
the  defendant  had  rendered  in  discharge  of  his  bail ;  and 
contended,  that  such  being  the  circumstances  of  the  case, 
the  plaintiff  was  not  entitled  to  take  the  money  out  of 
Court,  but  it  ought  to  be  repaid  to  Mrs.  Lake. — The  sta- 
tute 7  &  8  Geo.  4,  c.  71,  8.  1,  does  not  apply  to  such  a 
case  as  this,  but  only  where  the  defendant  himself  makes 
his  election  to  pay  into  Court  money  in  lieu  of  bail.  The 
bail  were  entitled  to  render  the  defendant,  and  were 
thereby  exonerated  altogether.  [Parke,  B. — How  could 
the  money  be  paid  in  at  all  except  under  the  statute  ?] 
There  is  a  casein  which  it  was  allowed  before  the  statute; 
Fowell  V.  Leo  (a).     [Parke,  B. — There  it  was  paid  in  to 

{a)  I  Taunt  425. 
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Exek.  of  PUaSf  abide  the  event  of  the  cause ;  then  if  this  is  paid  in  to 

abide  the  event,  the  plaintiff  is  entitled  to  it]  In  Nutm 
V.  Powell  {a),  it  was  held,  on  the  stat.  43  Geo.  3,  c.  46, 
that  if  a  deposit  be  made  with  the  sheriff  by  any  other 
person  than  the  defendant,  the  Court  wiU,  on  the  defen- 
dant's being  rendered,  order  it  to  be  repaid  to  the  person 
by  whom  it  was  deposited.  .  \^Parke,  B. — ^That  is  not  this 
case:  here  it  is  paid  in  in  lieu  of  bail  above;  in  the  absence 
of  any  special  order  as  to  the  terms  of  paying  it  in,  it  must 
be  taken  to  have  been  paid  on  the  terms  of  the  statute.] 
The  statute  contains  no  allusion  to  any  body  but  the  de- 
fendant himself. 

Parke,  B. — Ho  doubt,  under  this  statute  as  well  as  the 
former,  the  money  is  to  be  repaid  to  the  party  paying  it 
in,  in  any  case  where  he  is  entitled  to  receive  it  out ;  but 
no  such  case  can  arise  under  the  statute  as  that  which  is 
suggested ;  when  the  money  gets  into  Court,  it  must  stay 
there  till  there  is  judgment  for  the  plaintiff  or  for  the  de- 
fendant. 

The  other  Barons  concurred. 

Rule  absolute,  with  costs. 


(a)  1  Smith,  13. 


Berrington  and  Another  r.  Phillips. 

tn  tn  action  on  X  HIS  was  an  action  on  an  attorney's  bill,  for  business 
biVthJpiid^-     done  up  to  the  month  of  August  1831.    It  appeared  that 

dft  gave  notice, 

punuant  to  3  ft  4  JFilL  4,  c  4S,  t.  34,  that  they  should  claim  interest  from  the  date  of  the  no- 
tice. After  the  writ  was  issued,  the  bill  was  referred  to  taxation  at  the  instance  of  the  defendant, 
no  temu  being  made  as  to  the  allowance  of  interest: — Held,  that  the  plaintiflb  could  not  afterwards 
have  an  assessment  of  damages  for  the  purpose  of  recovering  the  interest. 
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a  Slimed  bill  was  delivered  on  the  Ist  o(  November.  18»33  ;  J^*ch.  (^  Pleas, 
on  the  Snd  December ^  the  plaintiffs  made  a  demand  of  the     ^     ^     - 
amount  under  the  statute,  in  which  also  they  gave  notice    Berrinoton 
that  they  should  claim  interest  from  that  date,  pursuant      Phillips. 
to  the  3  &  4  WilL  4,  c.  42,  s.  34.    The  writ  of  summons 
was  sued  out  in  June,l834f,    The  bill  was  subsequently 
referred  to  taxation,  at  the  instance  of  the  defendant ;  and 
the  Master  having  taxed  the  plaintiff^  the  amount  of  prin- 
cipal only,  an  application  was  made  to  a  Judge  to  order 
a  taxation  of  interest  from  the  date  of  the  demand;  which 
was  refused,  on  the  ground  that  the  statute  only  allowed 
the  jury  to  give  interest. 

Matde  now  moved,  on  behalf  of  the  plaintiffs,  for  a 
rule  to  shew  cause  why  a  writ  should  not  issue  to  the 
iherifi^  of  Glamorganshire ^  directing  him  to  summon  a 
jury  to  try  whether  the  plaintiff's  were  entitled  to  interest. 
[Alderson,  B. — ^The  difficulty  is,  whether,  when  you  sub- 
mit the  bill  for  taxation,  the  matter  is  not  at  an  end.] 
The  party  has  a  right  to  have  the  biU  taxed.  [Alderson, 
B. — ^Not  after  action  brought ;  you  should  therefore  have 
made  it  a  condition  of  the  taxation,  that  the  defendant 
should  allow  the  Master  to  tax  interest  also.] 

Parkb,  B. — The  common  order  having  been  made  and 
acquiesced  in,  it  is  too  late  to  alter  the  terms  of  it. 

Rule  refused. 


Vol.  f.  £  M.  w. 
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Sx9k.  of  Pleas, 
1836. 

^  Weddall  V.  Capes. 

Byagr«sieat,    ^SS  UMPSIT  to  TecoYcr  the  sum  of  10(M.,  claimed  to 

dated  in  ^ay,  |^  ^^^  (^^^  ^^  defendant  to  the  plaintiff  on  the  follow- 
to  which  J;  B^  ' 

and  c.  were  ing  agreement : — 

11.  agreed  to  "  Memorandum  of  agreement  made  the  23rd  day  of 

^"^'^  May.  1831,  between  Roberi  Plumer  WeddaU,  of  Goale, 

which  they  iq  the   countv  of   York,  gentleman,  of  the  first  part; 

were  entitled  as  ''  \  .       ,  -i 

tenants  in  com-  Tkomos  Howksle^  Capcs.  of  RcdncMSy  in  the  said  county, 

£i?t  ^t^  '  gentleman,  of  the  second  part ;  and  William  Weddall,  of 

*^*'  o?it^  ^®  same  place,  gentleman,  of  the  third  part, 

•hoaidnothe  "  It  is  agreed  between  the  said  IL  P.  Weddall  and  T. 

latAmgust,  H.  Capes,  that  they  will  forthwith  proceed  to  seU  by 

Tn^tZi^  auction  in  lots  the  whole  of  the  estate  in  Redness,  WUi- 

following,  gifl^  and  Swinefleei,  to  which  they  are  now  entitled  as 

•hottld  he  .  .... 

divided  into  two  tenants  in  common,  provided  their  price  can  be  obtained; 
rween  A.  and  ^^^  HiBi,  in  default  of  making  sale  of  the  whole,  that  the 
f^>*°u  ^u     s&id  estate,  or  such  part  as  shall  not  be  sold,  shall,  after 

KKML  ihonld  be  '  '^  '  ' 

paid  by  B.  to  the  Ist  day  of  August,  and  before  the  Ist  day  of  Sep- 

pal  tenant,  as  a  tcmber  nczt,  be  divided  by  Mr.   William  l%omion,  of 

^his^^Ying  Redness  aforesaid,  into  two  equal  lots,  according  to  the 

np possession  of  [jggt  of  his  judgment,  as  to  value  and  convenience;  and 

his  farm  at  the  J      G  »  » 

MiehaeimoM  foi-  that  the  said  R.  P.  Weddall,  if  he  think  fit,  shall  have 

4ireed'to*giTe  ^^^  choice  of  such  two  lots,  giving  100/.  to  the  said  7\  If. 

hbS5^1!^°rd-  CiiP^*»  tw^  if  ^^  shall  m)t  accept  such  election,  then  that 

ingiy.    No  part  he  and  the  said  7.  H.  Capes  shall  draw  cuts  as  to  choice. 

of  the  etUte  was  i      •  ■  -n  •  l  ^ 

sold  by  the  1st  and  that  each  party  will  convey  to  the  other  accord- 

Mmeportioos^  inglj*  free  from  incumbrances  by  him  committed.     It  is 

were  sold  suiH  Airther  agreed,   that  upon  such  sale  and  partition,  the 

the  remainder  sum  of  100/.  shall  be  paid  by  the  said   T.  i/.  Capes  to 

tween^.  and  the  said  William   Weddall,  the  principal  tenant  of  the 

iurisiou'wu  estate,  as  a  remuneration  for  his  losses,  upon  his  giving 

not  completed  up  possession  of  his  farm  next  Michaelmas,  in  addition 

till  the  follow-  *^    *" 

ing  March, 

C.  continued  in  possession,  by  the  desire  of  A,  and  B.,  until  that  timei  and  then  quitted : — ifcU, 

that  the  agreement  waa  not  a  tumnder  of  A,'»  term. 
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to  what  he  may  be  entitled  to  as  off-going  tenant,  accord-  Exch.  of  Pieat, 

ing  to  the  terms  of  agreement  for  his  farm.    And  the  said 

William  Weddall  agrees  to  give  up  possession  of  his  said 

fann  on  Miekaelmas-day  accordiogly,  which  day  is  under- 

slood  to  be  the  lltb  day  of  October  next,  reserving  to 

himself  the  same  rights  as  to  his  foUowing  crop  as  if  this 

agreement  had  not  been  made ;  but  as  the  said  T.  H. 

Capes  does  not  know  whether  the  said   William  Wed- 

dail  be  entitled  to  a  following  crop,  this  agreement  is  not 

intended  to  give  him  that  right  unless  he  be  so  entitled, 

the  said  WUliam  Weddall  paying  his  rent  up  to  Michael^ 

mas,  .as  heretofore.     Witness  the  hands  of  the  parties, 

the  day  and  the  year  first  above  written. 

*•  Hobert.  P.  Weddall. 

*^  Thomas  H.  Capes. 

*'  WiUiam  Weddall. 
**  WitnesSi  Oeorge  H.  Capes. 

"  The  said  Mr.  Weddall  is  to  be  allowed  to  keep  the 
possession  of  his  barn  up  to  CandlemaS'day,  182(2,  and  a 
stable  for  his  horses,  which  is  attached  to  the  barn. 

"  G.  H.  C." 

At  the  trial  before  Tindal,  C.  J.,  at  the  last  Sununer 
Assizes  for  Yorkshire,  the  agreement  being  produced, 
stamped  with  a  1/.  stamp,  it  was  objected  for  the  defen- 
dant, that  the  instrument  amounted  to  a  surrender  by 
William  Weddall,  the  plaintiff,  of  his  interest  in  the  land, 
and  ought  therefore  to  have  borne  a  1/.  I5s.  stamp.  The 
learned  Chief  Justice  overruled  the  objection,  and  received 
the  agreement  in  evidence.  It  appeared  that  the  estate  was 
not  sold  by  the  Ist  of  September,  but  that  certain  portions 
of  it  were  subsequently  sold,  and  the  remainder  was  divided 
and  allotted  between  the  defendant  and  R*  P.  Weddall, 
pursuant  to  the  agreement;  but  such  allotment  was  not 
completed  till  March,  1832,  until  which  time  the  plaintiff, 

e3 
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Exch,  of  Pleat,  by  their  desire,  continued  in  possessioni  and  then  quitted. 

A  verdict  having  been  found  for  the  plaintiff, 

CressweU,  in  the  following  term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  objections  taken  at  Nisi  Prius,  citing 
Williams  v*  Sawyer  (a)* 


•  * 


Alexander  and  Wighiman  {Hoggins  with  them)  now 
shewed  cause. — ^This  instrument  did  not  amount  to  an 
actual  surrender.  A  surrender  must  pass  a  present  in- 
terest ;  whereas,  by  this  agreement,  several  things  were  to 
be  done,  which  might  or  might  not  be  carried  into  ef-. 
feet,  before  the  plaintiff  gave  up  possession;  and  in  fact 
they  were  not  carried  into  effect,  the  property  not  being 
sold  as  was  contemplated,  and  the  division  of  the  part 
remaining  unsold  not  being  completed  till  half  a  year 
after  the  period  at  which  the  plaintiff  was  by  the  agree- 
ment to  give  up  possession.  How  could  this,  therefore, 
be  a  surrender  at  the  moment  of  its  execution  ?  The  cases 
in  which  notices  to  quit,  if  assented  to  by  the  landlord, 
have  been  held  to  operate  as  surrenders,  do  not  apply : 
the  notice  to  quit  is  not  by  itself  a  surrender,  but  is  made 
so  by  what  is  done  subsequently ;  but  an  objection  on  the 
ground  of  the  stamp  must  be  applied  to  the  instrument 
as  it  existed  at  the  moment  of  its  execution.  Williams  v^ 
Sawyer  is  quite  different ;  there,  the  landlord  was  to  have 
immediate  possession,  and  the  surrender  was  of  an  imme- 
diate interest ;  it  was  not  an  agreement  to  surrender  at  a 
future  time.  [Parke^  B. — ^No  particular  words  are  neces- 
sary to  make  a  surrender,  if  it  sufficiently  appear  to  be 
the  intention  of  both  parties  that  the  term  should  imme- 
diately cease ;  but  this  is  an  agreement  for  it  to  cease  tn 
futuro.  Besides,  it  is  to  give  up  at  Michaelmas^  if  the 
plaintiff  is  paid  100/. ;  how  can  it  possibly  operate  as  a 
surrender  until  that  is  paid  ?]   In  Parson's  case  (b),  where 

(a)  3  Brod.  &  B.  70 ;  6  Moore,  226.        •       (b)  Dyer,  3/4,  b. 
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one  by  deed  granted  and  covenanted  to  bis  lessor  and  E*ch.  of  pieat, 
two  others,  and  each  of  them,  that  he  would  surrender  hia 
term  at  A/ichaelmas  next  ensuing,  it  was  held  that  it 
was  no  surrender.  But  further,  if  this  is  a  surrender, 
who  takes  by  it?  It  is  clearly  not  a  surrender  to  th« 
defendant  or  /?.  P.  JVeddall,  because  they  contemplate  a 
sale  of  the  whole  property :  nor  can  it  be  to  the  future 
purchaser,  who  is  not  then  known.  Fin.  Abr*  Surrender^ 
G.  5,  shews  that  the  party  in  whom  the  estate  is  to  vest 
must  be  certain,  and  must  be  the  person  who  has  the  next 
immediate  estate  in  remainder  or  reversion.  The  con- 
ditions introduced  into  the  agreement  of  then^selves 
prevent  its  operating  as  a  surrender  at  all  events,  as 
they  have  not  been  performed.  Copeland  v.  Maynard  (a). 
Could  the  defendant  have  treated  the  plaintiff  as  a  tres- 
passer, and  maintained  ejectment  against  him,  not  having 
paid  the  100/.?  If  this  was  a  surrender,  he  could;  but 
it  is  ^bmitted  that  he  clearly  could  not. 

Cresnoellg  in  support  of  the  rule. — ^The  agreement  to 
pay  the  100/.  is  not  a  condition  precedent,  and  the  plain- 
tiff could  not  insist  on  retaining  possession  if  it  was  not 
paid.  After  the  11th  of  October^  if  he  had  not  gone  out, 
it  is  submitted  that  the  landlord  might  have  brought  eject- 
ment. If  he  might,  this  is  a  surrender,  since  the  term 
could  not  otherwise  be  determined ;  for  it  is  clear  it  is  not 
a  suflBcient  notice  to  quit.  And  although  certain  events 
might  have  happened,  which  might  have  made  it  other 
than  a  surrender,  yet,  if  they  have  not  happened,  it  has  its 
effect.  [Parke,  B. — Is  it  not  a  surrender,  if  at  all,  on 
the  contemporaneous  payment  of  100/., — like  the  delivery 
of  goods  on  payment  ?  Both  the  days  fixed  for  the  sale 
and  partition  are  antecedent  to  the  day  of  giving  up  pos- 
session.] Then  the  right  to  the  100/.  vests  before  the 
giving  up  possession,  and  they  are  not  contemporaneous » 

(a)  12  £a8t,  134. 
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Bxtk,  rfPUoi,    and  the  surrender  is  not  subject  to  that  condition.     The 

estate  could  determine  on  the  day  appointed  in  no  other 
way  but  by  surrender.  [Parke,  B. — In  Jokmsiane  t. 
Hudlestan  (a),  an  insufficient  notice  to  quit,  accepted  by 
the  landlord,  was  held  not  to  operate  as  a  surrender  by 
operation  of  law.  It  was  there  argued  that  there  could 
not  be  a  surrender  to  operate  in/uturo,  but  the  Court 
gave  no  opinion  on  that]  It  would  appear  from  the 
judgment  of  Hdrojfd,  J.,  that  he  thought  there  might ; 
and  it  is  clear  that  a  surrender  may  be  subject  to  a  con- 
dition either  subsequent  or  precedent*  Shep.  Touch.  307. 
[Parke,  B. — Supposing  that  to  be  ambiguous,  how  can 
you  tell  on  the  Ilth  of  May  who  is  to  be  the  person  in 
whose  estate  the  term  will  merge  on  the  11th  of  Oe- 
tober?]  That  would  be  determined  by  matter  subae- 
quent.  [Parke,  B. — That  is  contrary  to  the  definition 
of  a  surrender,  which  is  **  the  yielding  up  of  lands,  and 
the  estate  a  man  hath  therein,  unto  another  tiai  kaik 
a  higher  or  greater  estate  in  the  same."  (6)  ]  K  the 
time  arrives  when  diis  docimient  would  work  a  suReoder, 
from  that  time  it  is  to  be  taken  as  a  surrender.  [Parke,  B. 
— But  it  must  be  stamped  according  to  what  is  on  the  face 
of  it  at  the  time  of  its  execution.]  The  objection  as  to  the 
stamp  is  made  to  the  receipt  in  evidence  of  the  document 
at  the  trial :  except  for  the  purpose  of  being  given  in  evi- 
dence, it  is  as  good  without  a  stamp  as  with  it ;  then  as  to  that 
objection,  the  time  of  giving  it  in  evidence  is  to  be  locked  at. 

Parke,  B. — ^Whenever  the  stamp  is  affixed,  it  must  be 
affixed  according  to  the  manner  in  which  the  inatmrnent 
operated  at  the  time  it  was  executed.  The  rule  must  be 
discharged :  I  think  it  is  a  very  plain  point. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 

(a)  4  B.  &  C.  922;  7  D.  &  R.        (6)   Sbep.    Touch.   dOO;    Co. 
411.  Utt.a37.  b. 
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Exch,  Iff  Pleas, 
1836. 

BaDDELEY  v.  GlLHORE. 

jfC  F.  RICHARDS  had  obtained  a  rule  calling  upon  tbe  where  an  affi- 
plaintiff  to  shew  cause  why  a  commission  should  not  issue  of  m  appUca^'* 
for  the  examination  of  witnesses  at  Sydney,    The  action  tjonforacom- 

•^         "^  mission  to  exa- 

was  for  a  seaman's  wages  ;  the  defence,  mutinous  conduct  mine  witnesses 
on  the  part  of  the  plaintiff,  which  rendered  it  necessary  that  the  facu 
for  the  captain  to  discharge  him.      The  affidavit  alleged  ^e^^jj^^^t 
that  the  facts  stated  in  the  pleas,  or  a  material  part  of  pi^ce  in  the 

t       1         .       i_  i*    I  •  1      presence  of  the 

them,  took  place  m  toe  presence  ot  the  witnesses  named ;  witnesses,  that 
that  they  were  now  settled  or  resident  at  Sydney,  and  dema^rwdfand 
that  their  evidence  was  material  and  necessary  to  the  *|»a^  their  evi- 

''  dence  was  ma- 

defence.  terlal  and 

necessary : — 
^e^ef  sufficient; 

J.  J.  Williams  shewed  cause. — There  are  several  ob-  ■Jf.***?'  ** 

affidavit  need 

jections  to  this  affidavit. — Firsts  it  does  not  state  that  the  not  state  that 

the  evidence 

evidence  is  admissible*    Secondly,  it  does  not  state  tbat  was  adnmtibu, 
the  application  is  bond  fide,  and  not  for  deUy.     Both  ^uin^^Ji?^ 
these  were  held,  in  Lloyd  v.  Key  (a),  to  be  necessary  6o"^;M«and 
statements.      Thirdly,  there  is  no  affidavit  of   merits,  and  also  that 
[Lord  Abinger,  C  B. — What  do  you  mean  by  admissible  mwlts  was  ne- 
evidence? — Do  you  mean  that  the  witnesses  are  not  com-  ^^^^^ 
petent  ?     The  affidavit  states  that  they  saw  the  transac-  gnnting  such 

.  ,  -  -  an  application, 

tions  they  are  to  depose  to.]  win  not  impose 

terms  upon  the 
party  applying. 

Richards,  conird. — There  is  nothing  to  take  the  case 
out  of  the  usual  rule.  The  application  was  refused  in 
the  case  referred  to,  because  the  Court  thought  it  ap- 
peared  to  be  made  for  delay. 

Lord  Abinoer,  C.  B. — I  think  the  affidavit  is  sufficient. 
The  rule  must  be  absolute. 


(a)  3  Dowl.  P.  C.  253. 
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^^^^^'Mf,        WilUams  then  applied  that  the  wages  claimed  should 

^  be  paid  into  Court,  the  owner  being  resident  in  London  : 

Baddelbt  the  commission  would,  take  a  period  of  two  yeara   to 

GiLMoaa.  execute  it. 

Richards  insisted  that  the  application  was  one  <^ 
right,  not  of  indulgence,  and  that  no  terms  ought  to  be 
imposed,  the  Court  being  of  opinion  that  the  defendant 
had  entitled  himself  to  the  rule. 


The  Court  refused  to  make  any  order. 


CoQBltnund 
of  notice  of 
trUI,  In  a  conn- 
try  canst,  may 
ba  given  by 
tlie  country 
attorney, 
alttioug^  the 
agent  in  town 
b  the  attoniey 
on  the  record. 


Chssltn  V.  Pearce. 

mSaRSTOW  shewed  cause  against  a  rule  for  costs  of 
the  day  for  not  proceeding  to  trial. — ^The  question  was, 
whether  there  was  a  good  notice  of  countermand.  Issue 
was  joined  in  TrinUy  Term,  and  notice  of  trial  given  for 
the  Leicester  Assiies,  the  commission  day  being  the 
S4th  of  July.  The  attorney  for  the  plaintiff  on  the  re* 
cord  was  Mr.  Craggy  who  was  the  agent  in  London  of 
the  defendant's  country  attorney,  Mr.  Brock;  notice  of 
countermand  was  given  by  the  latter,  in  due  time.  The 
objection  was,  that  it  ought  to  have  been  given  by  the 
attorney  on  the  record.  It  appeared  by  Mr.  Cragg's 
affidavit,  that  he  had  issued  the  writ  as  the  plaintiff's 
agent f  and  so  indorsed  it ;  .  that  a  stunmons  for  time  to 
plead  had  also  been  indorsed  with  his  name,  as  agent  for 
the  plaintiff.  It  was  sworn  also  that  another  action  had 
been  tried  between  the  same  parties  at  the  same  assises, 
which  Mr.  Brock  conducted  on  behalf  of  the  plaintiff,  the 
same  attorney  appearing  for  the  defendant  as  in  this 
action,  and  making  no  objection  to  the  notice  of  counter- 
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mand.    Barstaw  contended  that  the  notice  was  regular.  Exeh.  of  Fkat, 

— ^Tbe  rules  of  Court  a*dopt  the  distinction  between  the  ^ 

attorney  on  the  record,  who  is  tl\e  mere  agent,  and  the      Chesltn 

attorney  in  the  country,  who  is  really  the  attorney  of  the       pearcb. 

party.      Thus,  rule  6  of  Hilary  Term  S  WiU.  4,  says, 

"  where  an  ageni  in  ioum,  or  an  attorney  in  the  country ^ 

is  the  attorney  on  the  record,  an  affidavit  sworn  before 

the  attorney  in  the  country  shall  not  be  allowed.**    That 

rule,  therefore,  takes  notice  of  the  latter  as  being  the 

attorney  for  all  practical  purposes.    If  it  were  otherwise, 

though  the  attorney  and  the  client  might  live  in  the  same 

town,  it  would  be  necessary  for  the  attorney  to  incur  the 

delay  of  writing  up  to  town,  for.  the  purpose  of  such  a 

mere  formality  as  this.     [Parke,  B. — ^The  67th  rule  of 

Hilary  Term  S  WiU.  4,  seems  to  imply  that  the  notice  may 

be  given  either  by  the  principal  attorney  in  the  country, 

or  by  the  agent  in  town  ;  it  says,  that  notice  of  trial  and 

inquiry  shall  be  given  in  town,  but  that  countermand  of 

notice  of  trial  or  inquiry  may  be  given  either  in  town  or- 

country,  unless  otherwise  ordered.]  In  Dennett  v.  Pass(a)i 

it  was   held,   that  a  demand   for  costs,  ordered  to   be 

paid    to    the    defendants    or   their  attorney,   might  be 

made  by  the  attorney  in  the  country,  though  the  agent  in 

town  was  the  attorney  on  the  record. 

G.  T.  White,  contrd,  contended  that  the  description 
"  plaintiff's  attorney,"  subscribed  to  the  notice,  meant  in 
strictness  the  attorney  on  the  record.  The  form  given  in 
Tidd  (Appendix,  270)  has  a  distinct  reference  to  each 
character ;  the  form  of  signature  being  *^  A.  jB.,  plain- 
tiff's attorney  (or  agent)."  No  doubt  the  agent  is  a 
competent  party  to  give  the  notice,  but  he  must  give  it  in 
his  character  of  agent.  When  he  becomes  the  attorney 
on  the  record,  the  attorney  in  the  country  becomes  the 

(a)  1  Bingh.  N.  a  638 ;  1  Scott,  586. 
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Saeh.  of  puom,  agent.    In  strict  practice,  thereforci  there  ia  nothing  to 

shew  that  Mr.  Brock  is  the  attorney  for  the  plaintiff  in 
this  action,  though  he. is  his  general  attorney. 

ParkBi  B. — ^I  think  this  notice  was  sufficient.  The 
defendant,  on  whom  it  is  senred,  knows  perfectly  well 
what  character  the  party  signing  it  fills.  And  from  the 
rule  which  I  have  referred  to,  it  appears  that  the  counter- 
mand may  be  given  by  the  principal  or  agent,  as  the  case 
may  be,  in  the  country ;  or  the  principal  or  agent,  as  the 
case  may  be,  in  town. 

The  rest  of  the  Court  concurred. 

Rule  discharged,  with  costs. 


Kemp  v.  Hyslop  and  Another, 

A  plaintiff  hav-  XN  this  case  Bomptis,  Serjt.,  on  the  first  day  of  last 

vn^nxthe  ^  Michaelmos  Term,  obtained  a  rule  to  shew  cause  why  an 

Sumniw  A».  order  of  Bosanquetf  J.,  for  setting  aside  the  proceedings 

Judge  who  in  an  action  against  the  defendants,  the  bail  in  an  action 

under  the      '  of  Kemp  V.  Jones^  should  not  be  rescinded,  and  the  action 

VyTmu^A,  against  the  bail  be  allowed  to  proceed.    It  appeared  that 

c  7,  ■.  2,  made  ^jjg  oriinnal  causc  of  Kemp  v.  Jones  was  tried  before  Tindal. 

an  order  that  o  #  v 

execution  C.  J.,  at  the  last  Summer  Assizes  for  the  county  of  Surrey, 

forthwiS^d     when,  the  plaintiff  having  recovered  a  verdict,  the  learned 
a  CO.  to.  wa«      Judge,  pursuant  to  the  power  given  by  1  WiU.  4,  c.  7, 

issued,  return- 
able "  imme- 
diately after  execution  thereof/*  pursuant  to  3  &  4  Will,  4,  c.  67,  s.  2.  This  writ  having  remained 
in  the  sheriff's  office  a  considerable  time  without  having  been  executed,  an  order  was  made  by  a 
Judge  on  the  12th  of  September,  for  the  sheriff  to  return  the  writ  in  six  days,  which  order 
was  served  upon  him  on  the  14th,  and  he  on  the  same  day  returned  mm  est  imventue, 
whereupon  the  plaintiff  commenced  an  action  against  the  defendant's  bail : — Held,  that 
under  these  circumstances  the  bail  were  not  fixed,  and  that  the  action  was  prematurely 
commenced. 
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s.  S,  made  an  order  tlmt  execution  should  issue  affainst  E*ch.  rf  PUtu, 

1836 

the  defendant  forthwith.  A  writ  of  capias  ad  saiiqfch 
ciendum  was  thereupon  issued,  returnable  **  immediately 
after  execution  thereof,**  pursuant  to  the  3  &  4  Will.  4, 
c.  67,  8.  ft*  This  writ  having  remained  in  the  sheriff's 
office  for  a  considerable  time  without  having  been  exe- 
cuted^ an  order  was  made  by  Tindalf  C«  J.,  on  the  ISth 
of  Sepiember  last,  for  the  sheriff  to  return  the  writ  in  six 
days.  This  order  was  served  on  the  sheriff  on  the  14th, 
and  be  on  the  same  day  returned  non  est  ifwenius,  and 
thereupon  the  plaintiff  commenced  an  action  against  the 
defendant's  bail :  and  the  bail  having  obtained  the  above 
order  of  Bosanquei,  J.,  for  setting  aside  the  proceedings 
in  that  action,  on  the  ground  that  it  was  prematurely  com- 
menced, the  present  rule  was  obtained  for  rescinding  that 
order. 

Busby  shewed  causc-^The  question  in  this  case  is, 
whether  the  ea.  sa*  against  the  original  defendant  can  be 
considered  as  returnable,  the  writ  not  having  been  exe- 
cuted. That  depends  upon  the  construction  to  be  put 
upon  the  language  of  the  ^nd  section  of  3  &  4  Will.  4, 
c  67,  which  provides  that  "  all  writs  of  execution  may  be 
tested  on  the  day  on  which  the  same  are  issued,  and  be 
made  returnable  immediately  after  execution  thereof.'* 
There  is  very  good  reason  why  this  section  should  apply 
to  the  case  of  an  execution  upon  a  Ji.  fa.  /  because,  if  only 
a  part  of  the  debt  can  be  levied  in  one  county,  the  plain- 
tiff may  have  a  second  execution  into  another  county  for 
the  residue.  But  the  word  **  execution,**  as  applied  to 
a  ca.  sa.,  can  have  only  one  meaning — that  is,  the  ac- 
tual personal  caption  of  the  party :  and  if  the  party 
is  not  taken  upon  it,  then  it  is  not  executed,  and  is  not 
returnable  until  the  next  term,  for  the  purpose  of  fixing 
the  bail.     The  action  against  the  bail  was  therefore  pre- 
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Bxch.  of  Pleas,  maturely  brought^  and  the  proceedings  ought  to  be  set 

IS«56*  • , 

aside. 


Bompas,  Serjt.,  conird. — The  argument  on  the  other 
side  goes  to  this  extent,  that  this  writ  cannot  be  returned 
at  all  by  virtue  of  any  order,  until  it  is  executed.  Before 
the  statute  in  question,  all  writs  of  execution  were  return- 
able on  a  day  certain  in  term  time.  But  this  being  made 
returnable  after  execution,  it  would  never  be  returnable 
at  all  until  it  was  executed,  unless  the  Court  or  a  Judge 
has  the  power  to 'order  the  sheriff  to  return  the  writ. 
\LiOrA  AbingeTfC  B. — It  might  be  a  question  whether  it 
was  not  returnable  at  the  first  return  of  the  ensuing 
•term.]  By  the  2  Will.  4 ,  c.  39,  s.  16,  a  Judge  has  the 
same  power  in  vacation  as  the  Court  has  in  term,  to  order 
the  return  of  writs  of  execution  ;  and  the  question  here  is, 
whether  the  sheriff,  in  case  he  cannot  execute  a  writ  of 
ca.  SG;  may  not,  under  a  Judge's  order,  return  non  est  in- 
ventus* [Lord  AbingeVf  C.  B. — Has  the  Court  the  power 
of  ordering  a  writ  to  be  returned  before  the  time  at 
which  it  is  expressed  to  be  returnable?]  Perhaps  not, 
where  a  defiixite  day  is  named  in  the  writ :  but  to  say  that 
a  Court  has  no  power  to  order  their  own  writ  to  be  re- 
turned when  the  time  for  its  return  is  purely  indefinite, 
is  another  question,  and  it  would  be  rather  singular  if 
it  were  so.  [Parke,  B. — By  the  15th  section  of  the 
2  WiU>  4,  c.  39,  express  power  is  given  to  the  Court  in 
term  time  to  make  rules,  or  to  any  Judge  of  either  of  the 
Courts  in  vacation  to  make  orders,  for  the  return  of  any 
of  the  writs  therein  named,  amongst  which  is  a  ca.  sa. 
Taking  that  in  conjunction  with  the  3  &  4  Will.  4,  c.  67, 
8.  S,  it  may  perhaps  authorize  a  Judge  to  order  a  ca.  sa. 
to  be  returned,  although  not  executed.  It  may  however 
be  said,  that  the  latter  act  does  not  confer  any  such  power.] 
It  would  have  been  quite  useless  for  the  3  &  4  Will.  4, 
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C.67,  to  have  added  that  a  Judge  should  have  power  to  ^xek,  of  PUat, 
order  writs  of  execution  to  be  returned^  when  that  power 
was  already  given  by  the  former  act.  A  sheriff  cannot 
be  brought  into  contempt,  except  there  be  a  rule  ordering 
hiiA  to  return  the  writ ;  in  this  case,  therefore,  he  could 
not  be  brought  into  contempt,  unless  the  Court  has  the 
power  to  order  him  to  return  it.  If  he  cannot  exe- 
cute it,  he  cannot  return  it,  unless  the  Court  have  the 
power  to  order  him  to  do  so,  and  if  they  have  not  that 
power,  they  cannot  even  inquire  whether  he  has  exe- 
cuted it  or  not.  [Parke,  B. — The  great  difficulty  arises 
from  this,  that  the  Legislature  have  omitted  to  add  to 
the  S  &  4  Will.  4,  c.  67,  a  schedule  giving  a  form  of 
the  writ,  as  was  done  in  the  Uniformity  of  Process  Act, 
directing  the  writ  to  be  returned  within  a  fixed  time  from 
the  date,  or  in  the  mean  time  by  order  of  the  Court  in 
term  time,  or  of  a  Judge  in  vacation.]  It  is  submitted 
that  the  1 5th  section  of  the  2  Will.  4,  c.  S9,  does 
give  a  Judge  power  to  order  this  writ  to  be  returned 
in  vacation.  [Lord  Abinger,  C.  B. — The  question  is, 
whether  a  Judge  has  power  to  order  it  to  be  returned 
before  it  is  expressed  to  be  returnable.  A  plaintiff  may 
obtain  an  order  for  a  sheriff  to  return  a  writ  after  it  is 
returnable,  but  can  he  do  so  before  it  is  returnable  ? 
Parte,  B. — You  seem  to  be  driven  to  argue  this,  that, 
on  a  writ  so  vague  as  the  present,  the  Court  must  inci- 
dentally have  the  power  to  order  it  to  be  returned  at  any 
time,  though  not  executed.  The  object  of  the  15th  sec- 
tion was  to  give  the  Court  in  term  time,  or  a  Judge  in 
vacation,  power  to  order  the  return  of  writs  in  vacation, 
where  they  have  been  already  made  returnable  in  the  pre- 
ceding term.  Formerly,  if  a  writ  was  returnable  on  the 
first  return  day  in  a  term,  and.  no  rule  to  return  it  had 
been  taken  out  in  the  term,  the  sheriff  could  not  be  com* 
pelled  to  return  it  till  the  beginning  of  the  following  term ; 
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^^^;^^^  but  now  by  this  provisioD,  the  Court  in  term  time,  or  a 

Judge  in  Tacation,  are  enabled  to  order  a  writ,  of  which 
dfe»  Kium  day  is  already  passed,  to  be  returned  at  any 
line*]  The  Court  must  incidentally  have  the  power  to 
call  on  the  sheriff  to  answer  whether  tlie  writ  is  executed 
«r  not,  and  to  make  a  return  thereto.  If  this  return  is 
regnlary  and  it  is  submitted  that  it  is,  then  the  bail  are 
equally  fixed,  whether  it  is  made  in  term  or  in  vacation. 

Cur  ocfr.  vulL 

The  judgment  of  the  Court  was  now  delivered  by — 
Lord  Abimgxr,  C.  B. — A  rule  nisi  was  obtained  in  the 
last  term,  to  set  aside  an  order  of  my  Brother  Bosanquei, 
by  which  the  proceedings  on  a  recognizance  of  bail  were 
set  aside  as  irregular,  and  cause  was  shewn.  The  {acts 
were  these:  judgment  having  been  obtained  on  a  trial  at 
NiH  PriuSf  in  the  vacation,  against  the  principal,  a  writ 
of  capias  ad  saiirfadendum  was  sued  out  on  the  14th  of 
August^  returnable  immediately  after  the  execution  there- 
of, purmiant  to  the  power  given  by  the  3  &  4  WUL  4,  c. 
67,  and  on  the  same  day  was  lodged  at  the  sheriff's 
office,  and  entered  in  the  public  book.  On  the  12th  of 
September f  the  Lord  Chief  Justice  of  the  Common  Pleas 
made  an  order  on  the  sheriff  to  return  the  writ  in  six 
days,  which  was  served  on  him  on  the  1 4th,  and  he  re- 
turned the  writ  on  the  same  day,  *'  ikwi  est  inventus/' 
Proceedings  were  thereupon  had  against  thd  bail,  who 
applied  at  chambers  to  set  them  aside ;  and  my  Brother 
Bosanquetf  after  taking  time  to  consider,  made  an  order 
to  that  effect,  being  of  opinion  that  the  bul  were  not  re** 
gidarly  fixed.  The  question  is,  whether  this  order  was 
right;  and  we  are  of  opinion  that  it  was.  If  no  Judge's 
order  had  been  made  to  return  the  writ  of  ca.  sa.^  there 
can  be  no  question  but  that  the  bail  would  not  have  been 
fixed ;  for  the  writ  of  itself  would  not  have  been  relafm- 
able^  and  until  then  the  bail  are  not  liable ;  and  indeed 


I 


HILARY  TSRM^   6  WILL.  IV.  68 

it  never  could  have  been  returnable  at  all,  until  the  prin-  *'*^*\^£^*'' 
cipal  had  been  taken^  and  then  the  bail  would  have  been 
discharged  by  the  act  of  taking  the  principal. 

But  it  is  said,  that  the  Judge's  order  to  return  the  writ 
has  the  effect  of  making  it  returnable  at  the  time  stated 
b  the  order;  and  that  time  having  elapsed,  and  the  writ 
having  been  lodged  in  the  office  for  more  than  four  clear 
days  before  that  time,  the  bail  are  fixed.  To  this  it  is 
answered— ;^rir/,  that  the  Judge  had  no  power  to  make 
such  an  order,  and  that  it  is  a  mere  nullity ;  and,  secondly, 
that  if  he  had,  still  the  bail  have  not  had  the  advantage 
allowed  them  by  law,  and  are  not  fixed. 

With  respect  to  the  Judge's  power  to  issue  the  order, 
it  was  contended  that  such  power  was  given,  either  by 
the  2  WUL  4,  c.  39,  s.  15,  or,  by  implication,  by  the  3 
&  4  WilL  4,  c.  67,  which  first  makes  a  capias  adsatisfacien^ 
dum  returnable  immediate,  and  which  by  the  title  ap- 
pears to  he  an  act  to  amend  the  former  act ;  or,  lastly, 
that  the  order  was  authorised  by  the  general  jurisdic- 
tion of  the  Court  over  its  own  process.    But,  admitting 
that  such  an  order  was  legal  on  one  of  these  three 
grounds,  (and  we  are  disposed  to  think  it  was  a   legal 
order  for  the  purpose  of  compelling  the  sheriff  to  notify 
by  his  return  what  be  had  done  with  the  writ),  we  do 
not  think  it  can  have  the  effect  of  altering  the  time  when 
the  writ  is  returnable ;  and  if  it  had  such  effect,  we  are  of 
opinion  that  the  bail  could  not  be  fixed  until  notice  of 
that  order  was  given  to  them,  or  at  least  until  the  order 
was  lodged  at  the  sheriff's  office  with  the  writ,  and  an 
entry  made  of  it  in  the  public  book,  and  that  for  more 
than  four  days  at  least  before  the  time  at  which  the 
order  made  the  writ  returnable.    For  if  the  order  has  the 
effect  of  making  the  writ  returnable  at  a  different  time 
from  that  at  which  it  was  originally  returnable,  the  bail 
have  a  right  either  to  be  informed  when  the  writ  is  so 
nuuie  returnable  by  actual  notice,  or  to  have  the  power 
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Bxek.  rf  PUaa,  of  ascertaining  it,  on  the  usual  search  in  the  office,  so  as 

to  be  able  to  render  their  principal  before  the  return  day 
of  the  writ,  (at  which  time  it  is  a  matter  of  right  in  them 
to  render  their  principal),  and  to  have  four  clear  days  to 
enable  them  to  do  so. 

It  may  indeed  be  well  doubted  whether  bail  can  be 
fixed  at  aU,  except  by  process  of  ca.  sa.  in  the  old  form ; 
and  if  they  could  be,  it  would  be  productive  of  much 
hardship  to  them.  The  rule  is,  that  the  writ  must  be  in 
the  office  four  days  exclusive,  before  the  return  day  and 
the  four  last  days ;  and  the  bail,  being  bound  to  search 
the  office,  could  protect  themselves  by  an  actual  search 
during  term,  and  for  four  days  before  it,  under  the  old 
process.  But  if  the  optional  process  given  by  the  recent 
act,  with  a  Judge's  order  for  its  return,  is  sufficient  to  fix 
the  bul,  they  cannot  be  safe  without  a  perpetual  search, 
de  die  in  cUem,  in  the  sheriflTs  office,  in  vacation  as  well 
as  in  term ;  and  it  is  very  questionable  whether  the  power 
given  by  the  act  could  have  been  intended  so  materially 
to  prejudice  the  situation  of  bail.  We  cannot  help  think- 
ing that  there  is  great  weight  in  this  objection,  and  it 
will  be  well  to  avoid  it  in  future  by  issuing  the  ca.  *a.  in 
the  old  form,  returnable  in  term,  in  those  cases  where  it 
is  intended  to  proceed  against  the  bail.  In  the  present 
case,  however,  we  are  of  opinion  that  the  bail  ought  to 
be  relieved ;  because,  even  supposing  it  competent  for  a 
plaintiff  to  proceed  to  fix  bail  by  the  new  form  of  writ, 
and  supposing  the  Judge's  order  to  have  the  effect  of 
altering  the  time  when  the  writ  was  returnable,  the  bail 
have  never  been  informed,  or  had  the  proper  means  of 
informing  themselves,  of  the  time  when  the  writ  was  so 
made  returnable. 

The  rule  must  therefore  be  discharged;  and  it  must  be 
with  costs. 

Rule  discharged. 
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Isaac  r.  Farrar.  1836. 

Assumpsit  by  the  indorsee  against  the  maker  of  a  jstumput  by 
promissory  note  for  250/.,  payable  three  months  after  J^^^^'JJf 
date  to  the  order  of  the  maker,  and  by  him  indorsed  to  >>^«5  ^^  & 

pronaissoiy 

one  Hemry  Richardson^  who  indorsed  it  to  the  plaintiff,      note  for  250/., 
Plea— That  before  the  making  of  the  said  promissory  Sf/n^hl'atT 
note,  to  wit,  on  &c.,  a  certain  advertisement  had  been  ^^  ^,  ^^, 

maker's  order, 

and  was  inserted  in  a  certain  newspaper,  to  wit,  the  ^nd  by  him  in- 

Mcming  Herald,  to  the  tenor  and  effect  following,  viz. :  h.  r.,  who  in- 

"  Money  to  lend   upon    personal  security. — Noblemen,  fhj^iin^ff, 

clergymen,  and  persons  of  responsibility,  requiring  the  '^^^  p'^*  ^- 

temporary  advance  of  nHQpey,  ^n  be  immediately  accom-  that  an  adver- 

modated  with  loans  to  any  amount,  at  a  very  low  rate  of  b^enJnwrted 

mtereat;  application  to  be  made,  in  the  first  instance,  in  <°^y^paper 

■^*^  '         ottbnng  money 

writing,  addressed  to  Mr.  Anderson,  Fludyer  Street,  WesU  to  be  lent  upon 
wAnsterJ*  And  the  defendant  averred,  that  in  consequence  ^^^,  onVp- 
of  the  advertisement,  he  did,  to  wit,  on  &c.,  call  at  the  |^r?^^i^, 
said  place,  to  wit,  &c.,  and  there  saw  one  Charles  Andet*-  ^^yer  street, 

^  Wutmimster, 

and  that,  in 
eonaeqnenoe  of  that  advertisement,   the   defendant  called   at   that  place,  and  saw  A,,  and 
in  cooseqaeoca  df  representations  made   to  him  by  A.,  he  (the  defendant)  was  induced  to 
and  did  draw  and.deliTer  to  A.  two  promissory  notes,   by   each  of  which  the  defendant 
promised  to    pay  to  his  own  order  the  sum  of  250L,  three  months  after  the  date  thereof 
(one  of  tbem  being  the  note  in  the  declaration  mentioned),  upon  the  fiuth  of,  and  promise  from 
A.,  that  the  said  notes  should  be  renewed  when  due,  for  the  space  of  two  years,  and  that  he 
sboold  reoeiTe  from  the  said  A,  on  a  certain  day,  to  wit,  the  Friday  then  next  following,  beinft 
to  wit,  the  1st  of  May,  1835,  the  amount  of  the  said  notes,  deducting  discount  and  stamp.     And 
the  dHSrodant  averred  that  the  said  A,  did  not,  either  on  Friday,  the  1st  ot  May,  1835,  or  at  any 
.other  time,  although  often  requested,  pay  to  the  defendant  the  amount  of  the  said  notes,  deduct- 
ing aa  afixresaid,  or  any  sum  of  money  whatever,  but  on  the  contrary  thereof,  that  he,  the  said 
deientfaot,  on  the  said  1st  of  May,  1835,  by  appointment  of  the  said  A,,  went  to  the  said  place,  to 
wit,  18,  Fladyer  Street,  but  the  said  A,  was  not,  nor  was  any  such  person,  either  then  or  at 
lay  thna  afterwards,  there  to  be  found;  and  that  the  said  transaction  was  a  gross  fraud  and 
fanpositioo  upon  him  the  defendant,  and  that  the  note  was  indorsed  to  the  plaintiff  without  con- 
sideradoo,  and  that  be  held  the  same  without  value  or  consideration,  and  that  there  never  was 
any  consideration  or  value  on  the  said  note  between  any  parties  thereto.     The  plea  then  went 
00  to  aver  that  H.  R.  and  the  plaintiff,  at  the  respective  times  when  the  note  was  so  indorsed  to 
them  fcapectively,  were  privy  to,  and  had  full  knowledge  and  notice  o(,  the  said  transaction  in 

the  plea  detailed,  and  of  the  said  fraud  and  imposition;  concluding  with  a  verification. To 

tliis  plea  the  plaintiff  replied,  de  infurid: — Held,  on  special  demurrer,  that  the  replication 
was  good,  inasuiuch  as  the  plea  amounted  only  to  matter  of  excuse  for  the  nonperformance  of 
the  promise,  and  to  one  ground  of  defence  only  (a). 

(a)  See  Griffin  v.  Yates,  2  Bing.  N.  C.  6/9 ;  S.  C.  2  Scott. 
YOL.  I.  F  M.  W. 
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^'^'iw^?'*"'    *o»,  and  that  in  consequence  of  the  representations  made 

to  him  by  the  said  C.  Anderson,  he  the  defendant  was 
induced  to  draw  and  deliver,  and  he  did  then  draw  and 
and  deliver  to  the  said  Anderson ,  two  promissory  note?, 
whereby  and  by  each  of  which  the  defendant  promised 
to  pay  to  his  own  order  the  sum  of  ^502.,  three  months 
after  the  date  thereof,  (one  of  them  being  the  said  note  in 
the  said  first  count  mentioned),  upon  the  faith  of  and 
promise  from  the  said  Charles  Anderson,  that  the  said 
notes  should  be  renewed  when  due,  for  the  space  of  two 
years,  and  that  he  should  receive  from  the  said  Charles 
Anderson,  on  a  certain  day,  to  wit,  the  Friday  then  next 
following,  being,  to  wit,  the  1st  day  of  May,  1835, 
the  amount  of  the  said  notes,  deducting  discount  and 
stamp.  And  the  defendant  further  saith,  that  the  said 
Charles  Anderson  did  not  nor  would,  either  on  Friday, 
the  said  1st  day  of  May,  1835,  or  at  any  other  time, 
(although  often  requested  so  to  do)  pay  to  the  said 
defendant  the  amount  of  the  said  notes,  deducting  as 
aforesaid,  or  any  sum  of  money  whatever;  but  on  the 
contrary  thereof,  the  defendant  saith,  that  he  the  said 
defendant,  to  wit,  on  the  said  1st  day  of  May,  1835,  by  ap- 
pointment of  the  said  Charles  Anderson,  went  to  the  said 
place,  to  wit,  VZ,  Fludyer  Street,  but  the  said  Charles 
Anderson  was  not,  nor  was  any  such  person,  either  then 
or  at  any  time  afterwards,  there  to  be  found,  and  that 
the  said  transaction  was  a  gross  fraud  and  imposition 
upon  him  the  defendant,  and  that  the  note  was  indorsed 
to  the  plaintiff  without  consideration,  and  that  he  holds 
the  same  without  value  or  consideration,  and  that  there 
never  was  and  is  not  any  consideration  or  value  on  the 
said  note  between  any  parties  thereto ;  and  he  further 
saith,  that  the  said  Henry  Richardson,  and  the  said 
plaintiff,  and  each  of  them,  at  the  several  and  respective 
times  when  the  said  note  in  the  said  first  count  men- 
tioned was  so  indorsed  and  delivered  to  them  respec- 
tively, as  in  the  said  first  count  mentioned,  was  privy  to 
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and  had  full  knowledge  and  notice  of  the  said  transaction  Exek,  of  Pleat, 
in  this  plea  detailed,  and  of  the  said  fraud  and  imposi- 
tion: and  this  the  defendant  is  ready  to  verify. 

Replication. — ^That  the  defendant  of  his  own  wrong, 
and  without  the  cause  by  him  in  that  plea  alleged,  broke 
his  said  promise  in  the  said  first  count  mentioned,  in 
manner  and  form  as  the  said  plaintiff  hath  in  the  said 
first  count  of  the  said  declaration  in  that  behalf  com- 
plained against  him,  &c. 

Special  demurrer,  assigning  for  causes — First,  that  the 
replication  de  injurid  b  a  bad  plea  to  the  defendant's  plea 
in  assumpsit.  Secondly,  that  the  replication  is  bad  for 
duplicity,  because  it  is  too  large,  and  puts  in  issue  all  the 
several  facts  alleged  by  the  plea,  instead  of  putting  in 
issue  the  point  to  be  tried  between  the  parties.  Thirdly, 
that  the  facts  of  the  fraud  and  notice  to  the  plaintiff, 
and  the  want  of  consideration  for  the  note  in  the  plain- 
tiff's hands,  alleged  by  the  plea,  are  distinct  and  sepa- 
rable facts,  on  either  of  which  the  plaintiff  might  and 
ought  to  have  tendered  an  issue^  and  he  cannot  by  his 
replication  put  both  in  issue ;  and  the  replication,  because 
it  puts  both  such  facts  in  issue,  is  bad. 

The  case  was  argued  in  the  present  term,  by  Hoggins, 
in  support  of  the  demurrer ;  and  by  Humfrey,  contrd,  in 
support  of  the  replication. 

The  Court  took  time  to  consider,  and  the  judgment 
of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B. — On  this  demurrer  to  the  re- 
plication, two  objections  were  made : — First,  that  its  form 
was  improper,  as  the  inducement  of  de  injurid,  &c.,  was 
inapplicable  to  an  action  of  assumpsit;  and,  secondly, 
that  it  was  bad  because  it  was  multifarious,  and  put  in 
issue  several  distinct  facts,  each  of  which  would,  if  dis- 
proved, be  decisive  of  the  action. 

F  2     ' 
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Ejteh,  of  Pleat,       We   think   the   replication  is  good,    notwilhstandin 

these  objections. 

This  form^  though  most  commonly  used  in  actions  of 
trespass,  or  trespass  on  the  case  for  an  injury,  is  not 
inappropriate  to  an  action  of  trespass  on  the  case  for  a 
breach  of  promise,  wliere  the  plea  admits  a  breach,  and 
contains  only  matter  of  excuse  for  having  committed  that 
breach.  The  defendant's  breach  of  promise  may  be 
considered  as  a  wrong  donCv  and  the  matter  included 
under  the  general  traverse  absque  tali  causd,  and  thereby 
denied,  as  matter  of  excuse  alleged  for  the  breach. — 
Per  Lord  EUenborough,  Barnes  ▼.  Hunt  (n). 

No  case  in  which  this  form  of  replication  has  been  held 
to  be  improper,  resembles  the  present.    In  Crisp  ▼•  Crrif- 

Jiths  (6),  the  plea  was  not  matter  of  excuse  for  the  breach 

* 

of  contract,  but  of  subsequent  satisfaction  for  that  breach. 
In  SoUy  T.  Neish  (c),  the  plea  was  a  denial  of  the  pro- 
mise. So,  in  Whittaker  v.  Mason  (</),  the  plea  denied  the 
contract  as  alleged;  and  although  the  Court  intimated 
that  it  might  be  doubtful  whether  a  traverse  ni  this 
form  was  applicable  to  any  action  on  promises,  they 
abstained  from  deciding  that  question.  On  the  other 
hand,  in  the  case  of  Noel  v.  Rich  (tf),  this  Court  ex- 
pressed a  strong  opinion  that  this  general  form  of  tra- 
verse, in  a  case  similar  to  the  present,  was  proper :  an' 
we  think  that  it  is ;  for  the  plea  confesses,  that  the  de- 
fendant made  the  note  in  question  and  indorsed  it  to  /If- 
chardsony  who  indorsed  it  to  the  plaintiff,  which  const! 
tutes  a  primd facie  case  of  liability,  and  an  implied  pro 
mi<)e  to  pay  the  amount  to  the  plaintiff;  and  it  avoids  the 
effect  of  that  admission,  by  shewing  that  the  note  was 
made  and  indorsed  without  value  bond  fide  paid,  whereby 
the  defendant  was  excused  from  performing  that  promise. 

(a)  1 1  East,  455.  (d)  2  Bingh.    New  C.  359  ; 

(b)  2  C.  Mee.  &  Ros.  159.        S.  C.  2  Scott. 

(c)  2  C.  Mee.  &  Ros.  355.  (e)  2  C.  Mee.  &  Ros.  360. 
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As  to  the  objection  that  the  repKcation  is  multifariousj  Exeh.  cf  PUa*, 
the  facts  contained  in  the  plea^  though  they  are  severalj 
constitute  one  ground  of  defence ;  and  the  rule  of  plead- 
ing is  not  that  the  issue  must  be  joined  on  a  single  factj 
but  on  a  single  point  of  defence.  This  was  laid  down 
by  Lord  Mansfield,  in  Robinson  v.  Raley  (a),  by  the 
Court  of  King^s  Bench,  in  O'Brien  v.  Saxon  (6),  and  by 
Mr.  Justice  Bayley,  in  the  case  of  Carr  v.  Ilinchliffe  (c). 
In  each  of  these  cases,  the  facts  there  allowed  to  be  in- 
cluded in  one  issue,  as  amounting  to  a  single  ground  of 
defence,  were  se^eraL  In  the  first,  the  facts  that  the  cat- 
tle were  commonable,  and  levant  and  couchant,  consti- 
tuted one  proposition,  viz.  that  the  cattle  were  entitled  to 
common ;  in  the  second,  the  trading,  petitioning  creditor's 
debt,  and  act  of  bankruptcy,  formed  one  point  of  defence, 
"vix.  the  bluikrupicy  of  the  plaintiff;  and  in  the  last,  the 
facts  of  the  goods,  for  the  price  of  which  the  action  was 
brought,  being  sold  by  an  agent  as  principal,  and  a  set- 
off of  a  debt  due  from  the  agent,  constituted  the  defence 
of  payment,  or  satisfaction  of  the  plaintiff's  demand. 

So,  in  the  present  case,  the  plea  contains  in  substance 
one  ground  of  defence  only,  that  is,  that  the  plaintiff' 
WQS  noi  the  bond  fide  holder  for  value,  although  several 
facts  are  necessarily  averred  as  constituting  parts  of  it. 
Every  indorsee  of  a  bill  has  his  own  title,  and  that  of  each 
intermediate  party ;  and  if  he  or  any  of  such  parties  gave 
value  for  the  bill  without  fraud,  he  is  a  holder  for  value. 
The  plea  in  this  case  alleges  in  effect  that  the  defendant 
had  no  value  for  making  the  note,  and  that  neither  the 
first  indorsee,  nor  the  second,  received  the  bill  bondjide, 
which  is  only  a  statement,  necessary  in  point  of  law,  of  the 
leveral  facts  constituting  the  defence,  that  the  plaintiff 
is  not  a  bondjide  holder  for  value. 
.    If  this  replication  were  not  allowed,  some  inconvenience 

(a)  1  Burr.  316.  (W  4  D.  &  R.  679;  2  B.  &  C.  908. 

(c)  7  D.  &  R.  42;  4  B.  &  C.  647- 
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Exeh.  of  Pleat,  would  follow.  for  in  every  action  on  a  bill  or  note,  it  would 

be  competent  for  a  defendant,  by  alleging  fraud,  or  such 
other  circumstance  as  would  throw  the  proof  of  value  on 
the  indorsee,  to  compel  him  to  prove  it.  For  H  would 
seldom  happen  that  a  plaintiff,  if  he  were  tied  down  to 
dispute  one  fact,  could  take  issue  on  such  an  allegation ; 
and  then  he  would  be  obliged  to  take  an  issue  which  would 
admit  the  fraud,  and  throw  the  proof  of  value  on  himself, 
thereby  placing  him  in  a  worse  situation  than  before  the 
late  rules.  On  the  other  hand,  if  this  replication  be  al- 
lowed, the  indorsee  is  left  in  the  same  situation  as  he  was 
before,  with  the  additional  advantage  that  he  is  made 
acquainted  with  the  defence  intended  to  be  set  up,  which 
was  one  great  object  of  the  pleading  regulations ;  and  he 
will  be  called  upon  to  prove  value  given  or  not,  accord- 
ingly as  the  defendant  shall  prove  or.  fail  in  the  proof  of 
the  allegation  of  fraud,  as  he  would  .before  under  the 
general  issue. 

We  do  not,  however,  decide  this  case  on  the  ground  of 
convenience,  but  in  conformity  with  the  established  rules 
of  pleading ;  and  we  are  of  opinion  that  the  demurrer  must 
be  overruled. 

Judgment  for  the  plaintiff. 


Lane  and  Another  t?.  Bennett. 

Ireland  it  stiU  a  JlIEBT  for  goods  sold,  money  lent,  &c. — Pleas,  nil  debet, 
fbe^seasf  within  ^^^  ^\^^  Statute  of  Limitations. — Replication  to  the  second 
4  yinne,  c.  16,     pj^^  ^]^^^  ^jj^  defendant,  before  and  at  the  time  when  the 

8.  l9|  notwitii- 

standing  the  said  Several  debts  and  causes  of  action  in  the  declaration 
and  the  3  &  4  mentioned  accrued  to  the  plaintiff,  was  in  parts  beyond  the 
•Tf  (a)."^  ^^'     seas,  to  wit,  in  Ireland,  and  that  the  defendant  afterwards, 

(a)  See  Baittrthy  v.  Kirk,  2  Bing.  N.  C.  584;  S.  C.  2  Scott. 
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to  ivit,  Oil  the  1st  of  January ^  1831  ^  returned  from  the  £«c^  of  PUatt 

said  parts  beyond  the  seas  into  this  kingdom ;  which  said 

return  of  the  defendant  was  his  first  return  into  this 

kingdom  from  the  said  parts  beyond  the  seas  after  the 

accruing  of  the  said  several  debts  and  causes  of  action ; 

and    the  plaintiffs   further  say^   that  they  commenced 

their  suit  thereupon  in  this  action  against  the  defendant 

within  six  years  after  the  defendant's  said  first  return  into 

the  kingdom  after  the  accruing  of  the  said  several  debts 

and  causes  of  action. — Verification* 

Rejoinder — that  at  the  time  when  the  said  several  sup- 
posed debts  and  causes  of  action  in  the  declaration  men- 
tioned accrued  to  the  plaintiffsi  he  the  said  defendant 
was  not  in  parts  beyond  the  seas,  &c.|  and  issue  there- 
upon. 

The  cause  was  tried  at  the  Sheriff's  Court,  in  London^ 
before  Mr.  Serjeant  Arabin,  on  the  29th  of  April  last, 
when,  the  plaintiff  having  recovered  a  verdict. 

Steer i  in  Easier  Term  last,  obtained  a  rule  for  a  nonsuit, 
or  for  judgment  non  obstante  veredicto^  on  the  ground 
that  Ireland  was  not  now  a  place  beyond  the  seas,  within 
4  Anne,  c.  16,  s.  19. 

Erie  shewed  cause,  and  Steer  was  heard  in  support  of 
the  rule;  but  the  arguments  are  so  fully  stated  in  the 
judgment  of  the  Court,  that  it  is  thought  unnecessary  to. 
report  them  here. 

The  Court  took  time  to  consider,  and  the  judgment  of 
the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B. — In  this  case,  to  a  plea  of  the 
Statute  of  Limitations  to  an  action  for  goods  sold,  the 
plaintiff  replied  that  the  defendant  was,  when  the  cause 
of  aetion  accrued,  in  parts  beyond  the  seas,  to  wit,  in 
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Etch,  of  Pleat,  Ireland  ;  and  it  appeared  on  the  trial  before  my  Brother 
V  Arabitif  that  the  defendant  was  in  Dublin  at  that  time  t 

Lamb  and  the  question  is,  whether  Ireland  be  now  a  place 
Bennett.  '*  beyond  the  seaiy**  within  the  meaning  of  the  4th  Annef 
c.  16,  8. 19y  which  provides,  that  if  a  defendant  in  certain 
actions,  at  the  time  of  the  cause  of  action  accrued,  shall 
be  beyond  the  seas,  the  person  entitled  to  such  action 
shall  be  at  liberty  to  bring  his  action  against  such  person 
after  his  return  from  beyond  the  seas,  within  the  time  spe- 
cified in  that  act  and  the  21  st  Jac.  1,  c.  19. 

Ireland^  before  the  Union,  was  unquestionably  a  place 
"  beyond  the  seas."  In  Nightingale  t.  Adams  (a),  it  was 
so  ruled  by  Lord  Hofi,  on  consideration.  It  must  there- 
fore remain  so  still,  unless  the  Act  of  Union,  or  some  other 
statute,  has  otherwise  provided. 

It  was  contended  by  the  defendant,  that  Ireland  is  not 
now  a  place  beyond  the  seas,  for  two  reasons— ^</,  be- 
cause it  has  been  enacted  not  to  be  so  by  the  statute 
3  &  4  WiU.  4,  c  42,  s.  7  (6) ;  and,  secondly,  because  it 
ceased  to  be  so  by  the  Act  of  Union. 

The  statute  3  &  4  Will.  4,  c.  42,  s.  7,  provides,  that  no 
part  of  the  United  Kingdom  of  Great  Britain  and  IrC' 
land,  nor  the  islands  of  Man,  Guernsey,  Jersey,  Alder^ 
ney,  and  Sark,  &c.,  being  part  of  the  dominions  of  Hia 
Majesty,  shall  be  deemed  to  be  beyond  the  seas  within 
the  meaning  of  the  act,  or  of  the  act  passed  in  the  21st 
year  of  the  reign  of  King  James  the  First,  intituled, 
.  "  An  Act  for  Limitation  of  Actions,  and  for  avoiding  of 
Suits  in  Law." 

This  clause,  it  will  be  observed,  altogether  omits  to 
mention  the  4  &  5  Amie,  c.16,  s.  19;  and  therefore  it 
cannot  have  the  effect  of  altering  or  explaining  the  mean- 
ing of  the  words  *'  beyond  the  seas'*  in  that  act,  unless 
we  are  enabled  to  give  such  a  construction  to  the  clause 

(a)  1  Show.  91.  3  &  4  WUl.  4,  c.  27,  s.  19,  but 

(6)  There  is  a  similar  clause  la     applicable  to  that  act  only. 
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in  question,  in  furtherance  of  the  intention  of  the  Le^la-    EmcK  of  Pleat, 
ture,  as  to  include  it ;  or  unless  this  section  of  the  statute 
otAtme  can  be  considered,  in  some  sense,  as  an  appendix 
to,  or  part  of  the  statute  21  «7ac.  1,  &n<l  virtuaUy  included 
in  any  statutory  explanation  of  it. 

We  cannot,  we  think,  put  any  such  construction  on  the 
7th  section  of  the  S  &  4  WiU.  4,  c.  42,  as  to  include  the 
statute  of  Anne^  when  another  statute  is  expressly  men- 
tioned ;  the  words  are  precise  and  clear,  and  incapable  of 
being  construed  to  include  any  other  statute,  by  any  lati- 
tude of  construction;  and  besides,  we  cannot  predicate 
with  certainty  that  the  legislature  really  meant  to  include 
the  cases  provided  for  by  the  statute  of  Anne;  for  some 
reason  may  be  given,  and  was  given  at  the  bar,  for  exclud- 
ing them. 

The  great  probability,  however  is,  that  the  omission  to 
name  the  statute  4  &  5  Anne,  is  an  oversight ;  but  even 
if  we  were  quite  satisfied  that  it  was  so,  we  could  not 
supply  the  defect.  "  A  casus  omissus  can  in  no  way  be 
supplied  by  a  Court  of  law,  for  that  would  be  to  make 
laws."— Per  BuUer,  J.,  1  T.  R.  72. 

The  next  question  then  is,  whether  the  statute  of  Anne, 
or  rather  the  19th  section  of  it,  can  in  any  way  be  consi- 
dered as  an  extension  of,  or  appendix  to,  the  statute  of 
21  Jae.  1,  and  virtually  included  in  it. 

We  think  it  cannot :  for  it  is  not  part  of  any  act  for 
the  amendment  or  exposition  of  the  statute  of  Jac.  1 ;  it 
b  part  of  a  general  statute  for  the  amendment  of  the  law, 
containing  numerous  provisions  affecting  many  branches 
of  the  law ;  and  the  statute  of  James  is  referred  to  in  this 
section,  not  as  a  statute  to  be  explained,  but  merely 
to  incorporate,  by  reference,  the  times  fixed  by  that 
statute. 

The  case  of  Bayly  v.  Murin  (a),  citbd  at  the  bar,  differs 

[a)  1  Vent.  244. 
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Ejteh.  of  Pleat,  fr6m  this,  because  there  the  14  Eliz.  ell,  which  Lord 
1836.  •  • 

Hale  (in  opposition  to  the  opinion  of  two  other  Judges) 

considers  as  an  appendix  to  the  13  Eliz.  c.  10,  was 
intituled  **  An  Act  for  the  Continuation,  Explanation,  Per- 
fecting, and  Enlargement  of  divers  Statutes,"  and,  amongst 
others,  applied  to  the  }  3  Eliz.  clO:  and  besides,  the 
18  Eli«.  c.  1 1,  which  he  thought  extended  to  concurrent 
leases  granted  under  14  Eliz.,  merely  recited  the  13th 
Eliz.,  but  contained  general  words,  applicable  to  all 
leases,  whether  granted  under  one  statute  or  another;  if 
the  18  Eliz.  had  enacted  that  concurrent  leases  granted 
under  the  statute  13  EUz.  c.  10,  should  be  goodi  it 
would  have  been  more  applicable  to  the  present  case, 
but  it  does  not. 

For  these  reasons,  we  are  of  opinion  that  the  statute 
3  &  4  Will.  4,  cannot  be  construed  to  extend  to  the 
4th  Anne,  c  16. 

The  remaining  question  is,  whether  the  Act  of  Union 
bad  tbe  effect  of  causing  Ireland  to  cease  to  be  a  place 
beyond  seas,  within  the  meaning  of  the  statute  of  Anne* 
Lord  Coke,  1  Inst.  S60.  b.,  in  his  commentaries  on  Lit^ 
iletan,  section  439,  who  speaks  of  "  one  out  of  the 
realm  in  the  King's  service,"  explains  that  passage  by  the 
words  *'  out  of  the  power  of  the  King  of  England,  as 
of  his  crown  of  England/*  and,  referring  also  to  section 
677,  where  Littleton  uses  the  words  ''  auster  le  mare,** 
has  this  commentary — *'  and  note,  Littleton  saith,  not 
*  beyond  the  sea,'  or  '  extrc^  quatuor  maria,*  for  a  man 
reverb  may  be  intri  quatuor  maria,  and  yet  out  of  the 
realm  of  England.  But  intri  quatuor  maria,  or  extrd, 
is  taken  by  construction  to  be  within  the  realm  of  Eng^ 
land,  or  the  dominions  of  the  same ; "  from  which  it  ap- 
pears to  have  been  the  opinion  of  Lord  Coke,  that  the 
expressions  were  in.  effect  synonymous,  and  the  phrases 
"  beyond  or  within  the  sea,"  or  '*  out  of  or  in  the  realm," 
hoive  been  used  indiscriminately  in  different  statutes.    By 
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18  Edw.  1,  St.  4,  modus  levandi  fines,  fines  conclude  such  ^^^:£f^'*^f 

as  are  "  within  the  four  seas/*  and  it  appears  from  a  case 

cited  by  Lord  Dyert  in  Plowden,  876,  that  Scotland  was 

'<  beyond  seas/'  within  the  meaning  of  this  statute.     The 

1  Rich,  8,  c.  7,   relating  to  fines,    uses  the  expression 

*'  out  of  this  land.**    The  4  Hen.  7,  c.  24f,  has  the  same 

expression,  and  Ireland  has  been  held  to  be  **  out  of  the 

land,"  under  that  statute.   7  Coke  S9,  CalvMs  case.  The 

87  Eliz.  c.  9,  s.  Illy  has  the  phrase  ''  beyond  the  seas/' 

The  Statute  of  Limitation,  38  Hen.  8,  c.  8,  s.  8,  uses  the 

words  "  out  of  this  realm  of  England  ;*"  and  the  stat 

81  Jac.  I,  c.  16,  S.8,  '*  beyond  the  seas/'    However,  in 

the  case  of  The  Kifig  ▼•  Walker  (a),  the  Court  of  King*s 

Bench  considered  that  the  words  were  not  synonymous, 

and  that  the  expression  ''  beyond  the  seas"  was  properly 

introduced  to  meet  the  case  of  Scotland,  and  decided  that 

that  kingdom  was  not ''  beyond  the  seas ; "  and  this  deci* 

sion  is  in  accordance  with  Jenkins's  Century,  case  18, 

where,  after  stating  that  if  the  husband  be  in  Ireland  or 

Scotland  for  a  year,  and  the  wife  in  England  during  this 

time  has  issue^  this  issue  is  a  bastard,  it  is  said  that  ''  it 

seems  to  the  reporter,  that  at  this  day  it  is  otherwise  for 

Scotlandi  for  both  are  become  under  one  king,  and  they 

are  one  continent  of  land." 

If,  then,  the  expression  "  beyond  the  seas,''  in  the  stat. 
81  Jac.  1,  and  4  Anne,  c*  16,  is  to  be  taken  in  a  difierent 
sense  from  the  words. ''  out  of  the  land,  or -of  the  realm," 
and  to  refer  to  locality,  Ireland  still  remains  so,  notwith-* 
standing  the  Act  of  Union,  for  that  act  does  not  contain 
any  provision  to  the  contrary.  If,  on  the  other  hand, 
these  expressions  are  to  be  construed  as  equivalent,  and 
"  beyond  the  seas/'  in  these  statutes  of  James  and  Anne, 
means  ^*  out  of  the  realm,"  that  is  out  of  the  realm  of 
England,   the  Act  of  Union    does  not  bring  Ireland 

(a)  1  Sir  W.  Blac.  286. 
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JBxeh.  of  Pleas,   witbin  thai  realm,  or  make  it  parcel  thereof,  or  declare 

that  it  shall  be  so  considered,  but  it  forms  one  new 
united  kingdom  of  both,  and  provides  that  all  the  laws 
then  in  force  in  each  shall  remain  as  by  law  established 
in  each.  Any  one,  therefore,  in  Ireland^  is  still  out  of  that 
which  was  the  realm  contemplated  by  the  two  statutes  of 
SI  Jae.  and  Amnct  (supposing  **  beyond  seas,"  and  **  out  of 
the  realm,"  to  be  synonymous),  although  England  has 
ceased  to  be  a  separate  kingdom. 

We  therefore  think  that  Ireland  is  not,  by  the  Act  of 
Union  itself,  constructively  brought  within  the  limits  of 
the  four  seas,  or  made  part  of  the  realm  of  England* 
And  this  view  of  the  case  is  sanctioned  by  the  7th  clause 
in  3  &  4  WUl.  4,  c.  42,  which  is  an  enacting  and  not  a 
declaratory  clause ;  and  shews  the  opinion  of  the  Legisla* 
ture,  that  without  such  a  clause,  Ireland  would  still  be 
'*  beyond  the  seas.** 

The  cases  which  have  been  decided  on  the  writ  of 
ne  exeat  regno  are  also  authorities  to  the  same  effect,  for 
they  were  decided  on  the  ground  thati  notwithstanding 
the  Union,  Scotland  was  still  out  of  the  realm,  within 
the  meaning  of  the  writ,  the  operation  of  which  was 
not  affected  by  the  Union ;  Doners  case  (a),  Bemal  'v. 
Marquis  of  Donegal  (b);  but  in  Don^s  case,  the  con- 
dition of  a  recognizance  was  altered,  to  exclude  the 
power  of  going  to  Scotland,  which  otherwise  at  the 
time  would  have  been  included  in  what  then  was  the 
realm* 

The  rule  must  therefore  be  discharged. 

Rule  discharged. 
(«)  1  P.  W.  262.  (6)  11  Vesey,  46. 
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BxeK  of  PUa», 
1836. 

Wright  and  Another  t.  Williams  and  Others. 

v/ASE  for  an  injury  to  the  plamtiff  *s  reversionary  inter-  ^  ^laiin  by  en 
est.— The /ir*<  count  of  the  declaration  stated  that,  before  o^n^'.of «  cop- 

•^  ^  ^    ^  '  per  mine  to  dnk 

and  at  the  time  of  committing  the  grievances  by  the  de-  pits  on  hbown 
fendants  thereinafter  mentioned,  certain  closes,  pieces  or  pits  with  iron, 
parcels  of  land,  hereditaments,  and  premises,  with  the  ^e^^dS^Jter 
appurtenances,  of  and  belonging  to  the  plaintiffs,  commonly  pumped  from 
called  and  known  by  the  name  of  Llaethdu,  situate  and  the  purpose  of 
being  at  the  parish  of  Amlwch ^  in  the  county  of  Anglesey ^  S^^^'nm- 
together  with  a  certain  pool  or  pond  of  water  then  being  Jjj|j^  *"  "l**^ 
in  and  upon  one  of  the  said  closes  and  pieces  or  parcels  afterwards  to 
of  land  of  the  said  plaintiffs,  were  in  the  possession  and  impregnated 
occupation  of  certain  persons,  as  tenants  thereof  to  them  robttancwftoto 
the  said  plaintiffs,  the  reversion  of  and  in  the  said  closes,  *  watercourse 
&c.,  expectant  on  the  termination  of  the  said /eitoncy,  of  another,  is  a 
then  and  still  belonging  to  the  said  plaintiffs,  which  said  watercourse, 
pool  or  pond  of  water,  from  time  whereof  the  memory  of  ]^*"  '^^^^s 
man  is  not  to  the  contrary,  hath  been  and  still  of  right   ^^4,  e.7i. 
ought  to  be  fed  and  suppUed  with  water  from  and  by  a  under  the  sta- 
certain  stream  or  watercourse,  and  which  during  all  the  4*^*  7^  fj^*'^ 
time  aforesaid  ran  and  flowed,  and  still  of  right  ought  to  >ufficient 

-  .  °  **  to  allege  that 

run  and  flow,  unto,  into,  over,  and  along  the  said  closes,  &c.,  the  user  had 

unto  and  into  the  said  pond  or  pool  of  water,  the  water  of  fo^^^yean 

which  stream  or  watercourse,  and  of  the  said  pool  or  pond  ^f^^  '*•  **»*- 

of  water  so  situate  and  being  in  and  upon  one  of  the  said  th^  nut,  and  it 

closes,  &c.,  was,  during  all  the  time  aforesaid,  of  great  use,  a^egedTto  have 

benefit,  and  advantage  to  the  said  plaintiffs  and  others,  **^^J^fo^^^ 

the  owners  of  the  said  closes,  &c.,  and  their  tenants  theactcom- 

thereof  for  the  time  being,  for  irrigating,  watering,  and  the  declaration, 

improving  the  soil  of  the  said  closes,  &c.,  yet  the  defen-  ^,f , uS^^Jl^te^," 

dants,  contriving,  &c.,  to  injure  the  plaintiffs  in  their  re-  >  pi«>  of  enjoy- 

ment  for  forty 

versionary  estate  and  interest  of  and  in  the  said  closes,  years,  underUe 
&c*,  and  the  said  pool  or  pond  of  water  so  situate  and  '^^^^  c.7i 
being  in  one  of  the  said  closes  as  aforesaid,  whilst-  the  must  shew  that 

^  the  plaintiff  is 

the  person  entitled  to  the  reversion  expectant  on  the  determination  of  the  life  estate. 
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EjkIu  of  piem,  said  closes,  &c.,  were  so  in  the  possession  and  occupation 
'  ^  of  the  said  tenants  thereof  to  the  said  plaintiffs  as  afore- 
Wrigiit  said,  iatid  whilst  the  said  plaintiffs  were  so  interested 
Williams,  therein  as  aforesaid^  heretofore  and  before  the  commence* 
ment  of  this  suit,  to  wit,  on  the  1st  of  January,  1833, 
made  and  sunk,  and  caused  to  be  made  and  sunk,  in  and 
upon  certain  lands  and  premises  contiguous  and  near  to 
the  said  closes,  &c.,  of  the  said  plaintiffs,  and  near  to  the 
said  stream  or  watercourse,  from  and  by  which  the  said 
pool  or  pond  of  water  so  situate  in  and  upon  one  of  the 
said  closes,  &c.,  of  the  said  plaintiffs  as  aforesaid,  was 
during  all  the  time  aforesaid,  and  still  of  right  ought  to 
be,  fed  and  supplied  as  aforesaid,  divers  to  wit,  ten 
precipitate  pits,  ten  other  pits,  ten  holes,  and  divers  other 
works,  and  put,  placed,  and  laid  into  the  said  several 
pits,  holes,  and  works,  divers  large  quantities  of  iron  and 
other  metals  and  metallic  substances,  and  then  covered 
the  said  iron  and  other  metals  and  metallic  substances 
with  water,  in  the  said  pits,  holes,  and  works,  and  kept 
and  continued  the  said  iron  and  other  metals  and  me- 
tallic substances  so  covered  with  water  in  the  said  pits, 
&c.,  for  divers  long  spaces  of  time  then  next  following, 
whereby  the  said  water  therein  became  and  was  mixed 
and  impregnated  with  iron  and  other  metalUc  and  noxious 
mineral  substances,  and  afterwards,  to  wit,  on  &c.,  and 
on  divers  other  days,  &c.,  wrongfully  and  injuriously  let 
off,  emptied,  and  discharged  the  said  water  so  mixed  and 
impregnated  with  iron  and  other  metallic  and  noxious 
mineral  substances  as  aforesaid,  from  and  out  of  the  said 
pits,  holes,  and  works,  unto  and  into  the  said  stream  or 
watercourse  so  running  and  flowing  into,  through,  over, 
and  along  the  said  closes,  &c.,  of  the  said  plaintiffs,  and 
from  and  by  which  the  said  pool  or  pond  of  water  was, 
and  still  of  right  ought  to  be,  fed  and  supplied  as  afore- 
said, whereby  the  water  of  the  said  stream  or  water- 
course, and  of  the  said  pool  or  pond  so  situate  in  and 


HILARY  TERM,  6  WILL.  IV.  79 

upon. one  of  the  said  closes,  &c.,  of  the  said  plaintiffs  as  Eieh.  of  Piga^, 
aforesaid,  and  so  fed  and  supplied  by  and  from  thQ  said  '  ^ 

stream  or  watercourse  as  aforesaid,  became  and  was  im-  Wrioht 
pregnated  with  the  said  metallic  and  noxious  mineral  sub-  willi an9. 
stances  with  which  the  water  so  let  off,  emptied,  and 
discharged  by  the  said  defendants  from  and  out  of  the 
said  pits,  holes,  and  works,  into  the  said  stream  or  water- 
course as  aforesaid,  was  so  mixed  and  impregnated  as 
aforesaid,  and  the  banks  and  edges  of  the  said  part  of  the 
said  stream  or  watercourse  so  running  and  flowing  into, 
through,  over,  and  along  the  said  closes,  &c.,  of  the  said 
plaintiffs  as  aforesaid,  and  of  the  said  pool  or  pond  of 
water  so  situate  and  being  in  and  upon  one  of  the  said 
closes,  &c*,  of  the  said  plaintiffs,  became  and  were  co- 
vered,  and  the  bottom  and  bed  of  the  said  pool  or  pond  of 
water  became,  and  was,  and  still  is,  choked  and  filled  up 
with  a  certidn  noxious  sediment,  stratum,  or  deposit 
arising  firom  the  settling  of  the  said  metallic  and  noxious 
mineral  substances  with  which  the  said  water  so  let  off, 
emptied,  and  discharged  by  the  said  defendants,  from  the 
said  pits,  holes,  and  works  as  aforesaid,  were  so  mixed 
and  impregnated  as  aforesaid,  and  by  reason  of  the  bot- 
tom and  bed  of  the  said  pool  or  pond  of  water  so  being 
choked  and  filled  up  with  the  said  noxious  sediment, 
stratum,  and  deposit  as  aforesaid,  the  water  thereof  so  * 
mixed  and  impregnated  with  the  said  metallic  and  noxious 
mineral  substances  as  aforesaid,  overflowed  and  inundated 
a  great  part,  to  wit,  100  acres  of  the  said  closes,  &c.,  of 
the  said  plaintiffs,  by  reason  of  all  which  said  several 
premises,  the  said  closes,  &c.,  and  the  soil  thereof,  have 
been  and  are  greatly  impoverished  and  deteriorated,  and 
the  reversionary  estate  and  interest  of  the  said  plaintiffi 
of  and  in  the  same  hath  been  and  is,  by  means  of  the 
premises,  very  much  injured,  &c«  There  was  another  count, 
not  substantially  differing  from  the  first 
The  defendants  pleaded —Ftr«/,  not  guilty.    Secondly, 
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* 

Steh.  of  PUat,  that  facfore  and  at  the  time  of  the  committing  of  the 
-    grievances,  &c.»  the  Most  Noble  Henry  William,  Mar- 
Wkioht       quis  of  Anglesey,  was  the  occupier  of  the  said  lands  and 
Williams,     premises  in  and  upon  which  the  sud  pits,  holes^  and 
works  were  so  made  and  sunk,  as  in  the  first  count 
mentioned,  and  was  also  the  occupier  of  a  certain  mine, 
to  wit,  a  copper  mine,  on  the  said  land  and  premises,  and 
which  said  mine,  for  a  period  exceeding  the  period  of 
forty  years  next  before  the  commencement  of  this  suit, 
and  also  at  the  time  of  the  committing  of  the  said  griev- 
ances, had  been  and  was  worked  by  the  occupier  thereof 
for  the  time  being.    And  the  defendants  further  say,  that 
the  said  Marquis,  and  all  the  occupiers  for  the  time  being 
of  the  said  mine,  and  of  the  said  land  and  premises 
wherein  the  said  pits,  holes,  and  works  were  so  made  and 
sunk  as  in  the  first  count  mentioned,  for  the  full  period  of 
forty  years  next  before  the  commencement  of  this  suit, 
have  without  interruption,  and  as  of  right,  made  and  sunk^ 
and  caused  to  be  made  and  sunk,  in  and  'upon  the  said 
lands  and  premises,  such  pits,  holes,  and  works,  as  from 
time  to  time  were  convenient  and  necessary  for  placing 
therein  the  water  from  time  to  time  raised  or  pumped 
out  of  the  said  mine,  and  for  the  precipitatioQ  of  the 
copper  contained  in  the  said  water ;  and  the  said  Marquis, 
and  all  the  occupiers  for  the  time  being  of  the  said  mine, 
lands,  and  premises,  for  the  purpose  of  such  precipitation 
of  the  copper  contained  in  the  water  so  from  time  to  time 
raised  and  pumped  out  of  the  said  mine,  have  from  time 
to  time,  for  and  during  all  the  said  period  of  forty  years, 
without  interruption,  and  as  of  right,  put,  placed,  and 
laid  into  the  said  pits,  holes,  and  works,  such  iron  and 
other  metals  and  metallic  substances  as  to  them  seemed 
convenient  and  necessary,  and  there,  in  the  said  pits, 
holes,  and  works,  covered  the  same  with  the  water  from 
time  to  time  raised  and  pumped  out  of  the  said  mine,  and 
caused  to  run  and  flow  into  the  same  pits,  holes,  and 
works,  and  have  kept  and  continued  the  said  iron  and 
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Other  metals  and  metallic  substances  so  put,  placed,  and  Ezeh.  of  PUas, 
laid,  and  so  covered  with  the  said  water,  in  the  said  pits,  ^ 
holes,  and  works,  for  such  long  spaces  of  time  as  to  them  Wright 
seemed  convenient  and  necessary;  whereby  the  said  water  Williams. 
in  the  said  pits,*  holes,  and  works,  daring  all  the  said 
period  of  forty  years  necessarily  and  unavoidably  be- 
came and  was  mixed  and  impregnated  with  iron  and 
other  metallic  and  noxious  mineral  substances.  And  the 
defendants  further  say,  that  the  said  Marquis  and  all  the 
occupiers  for  the  time  being  of  the  said  mine,  and  of  the 
sMd  lands  and  premises  wherein  the  said  pits,  holes,  and 
works  were  so  made  and  sunk,  as  in  the  first  count 
mentioned,  for  and  during  the  full  period  of  forty  years, 
have  at  his  and  their  free  will  and  pleasure,  without  in- 
terruption, and  as  of  right,  let  off,  emptied,  and  dis- 
charged, and  of  right  ought  to  have  let  off,  emptied,  and 
discharged,  and  still  of  right  ought  to  let  off,  empty,  and 
discharge  the  said  water  so  mixed  and  impregnated  with 
iron  and  other  inetallic  and  noxious  mineral  substances 
from  and  out  of  the  said  pits,  holes,  and  works  unto  and 
into  the  said  stream  or  watercourse  in  the  first  count 
mentioned,  and  so  running  and  flowing  into,  through,  over, 
and  along  the  said  closes,  &c.  in  that  count  also  men- 
tioned. Wherefore  the  said  defendants,  then  being  the 
servants  of  the  said  Marquis,  and  acting  by  his  command, 
at  the  said  time  when  &c.  in  the  first  count  mentioned, 
made  and  sunk,  and  caused  to  be  made  and  sunk,  in  the 
said  land  and  premises,  the  said  pits,  holes,  and  works,  in 
that  count  mentioned,  the  same  then  being  convenient  and 
necessary  pits,  holes,  and  works,  for  the  placing  therein 
the  water  from  time  to  time  raised  and  pumped  out  of  the 
laid  mine,  and  for  the  precipitation  of  the  copper  con- 
tained in  the  said  water ;  and  the  said  defendants,  as  such 
servants  of  the  said  Marquis,  and  by  his  command,  at  the 
time  when  &c.,.  for  the  purpose  of  the  precipitation  of 
the  copper  contained  in  the  water  so  from  time  to  time 
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Breh,  of  Pleat,  raised  and  pumped  out  of  the  said  mine,  put,  placed,  and 
'  ^  laid  iron  and  other  metals,  and  metallic  substances,  into 
Wright  the  Said  pits,  holes,  and  works ;  and  there,  in  the  said  pits, 
Williams.  &<^*»  covered  the  said  iron  and  other  metals  and  metallic 
substances  with  water,  raised  and  pump^  out  of  the  said 
mine,  and  caused  to  run  and  flow  into  the  said  pits,  &c., 
and  kept  and  continued  the  same  iron  and  other  metals 
and  metallic  substances  so  covered  with  water  in  the  said 
pits  &c.,  for  the  said  spaces  of  time  in  the  first  count 
mentioned ;  whereby  the  said  water  necessarily  and  un- 
avoidably became  and  was  mixed  and  impregnated  with 
iron  and  other  metallic  and  noxious  mineral  substances. 
And  the  defendants,  as  such  servants  of  the  said  Marquis, 
and  by  his  command  afterwards,  and  at  the  said  several 
times  when  &c.  in  the  first  count  mentioned,  let  off, 
emptied,  and  discharged  the  said  water,  so  mixed  and  im- 
pregnated f^s  in  this  plea  mentioned,  from  and  out  of 
the  said  pits,  &c.,  unto  and  into  the  said  stream  or  water- 
course in  the  first  count  mentioned,  as  it  was  lawful  for 
them  to  do,  which  are  the  said  several  grievances  in  the 
first  count  mentioned,  and  whereof  the  said  plaintiffs  have 
above  in  that  count  complained  against  them,  the  said 
defendants. — Concluding  with  a  verification. 

The  replication  to  this  plea  stated,  that  one  Rice 
Thomas,  before  and  at  the  time  of  the  making  of  the  inden- 
ture of  bargain  and  sale  therein-after  mentioned,  was  seised 
in  his  demesne  as  of  fee  of  and  in  the  said  closes  &c. 
in  the  first  count  mentioned.  And  that  being  so  seised, 
the  said  Rice  Thomas  afterwards,  and  before  the  com- 
mencement of  the  said  term  of  forty  years  in  the  second 
plea  mentioned,  and  also  before  the  time  of  the  commit- 
ting of  the  grievances  in  the  first  count  mentioned,  by 
certain  indentures  of  lease  and  release,  and  settlement, 
dated  the  ^Oth  and  ^Ist  of  July,  1798,  (which  were  fully 
stated  in  the  replication,)  conveyed  the  said  closes,  pieces, 
or  parcels  of  land,  hereditaments  and  premises,  in  the 
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first    count  mentioned,   unto  John  Lloyd   and    Robert  Etch,  of  PUas, 
Thomas,  their  heirs  and  assigns,  to  hold  to  them,  their  ^ 

heirs  and  assigns,  to  and  for  the  several  uses,  trusts,  in-  Wright 
tents  and  purposes  therein-after  expressed  and  declared  Williams. 
of  and  concerning  the  same,  viz. ; — to  the  use  of  such 
person  or  persons,  for  such  estate  or  estates,  &c.,  &c.,  as 
the  said  Rice  Thomas  and  Margaret  his  wife  should, 
by  any  deed  or  deeds,  executed  in  manner  therein  men- 
tioned, direct,  limit,  or  appoint ;  and  in  default  of  and 
until  such  direction,  limitation,  or  appointment,  &c.,  &c., 
to  the  use  of  the  said  Rice  Thomas,  and  his  assigns,  for 
and  during  the  term  of  his  natural  life,  without  impeach- 
ment of  waste.  The  replication  then  stated,  that,  by  the 
indenture  of  release,  it  was  provided,  that  the  said  Rice 
Thomas,  and  all  and  every  other  person  or  persons,  who 
should  become  seised  in  possession  of  the  freehold  of  the 
premises^  by  virtue  of  the  limitations  aforesaid,  should 
and  might  have  full  power  and  authority  to  grant,  let,  or 
make  any  lease  or  leases  of  the  said  premises,  or  any  part 
or  parcel  thereof,  by  indenture,  for  one,  two,  or  three  life 
or  lives,  or  for  any  term  or  number  of  years  determin- 
able on  the  death  of  one,  two,  or  three  person  or  persons, 
or  for  any  number  of  years  not  exceeding  twenty-one  years, 
in  possession,  and  not  in  reversion,  (upon  certain  conditions 
therein  mentioned,  and  which  it  is  unnecessary  to  state). 
By  virtue  of  which  said  last-mentioned  indenture,  and  by 
farce  of  the  statute  made  for  transferring  uses  into  pos- 
session, afterwards,  and  before  the  commencement  of  the 
said  term  of  forty  years  in  the  said  second  plea  mentioned, 
to  wit,  on  &c.,  and  before  the  time  of  making  the  inden- 
ture hereinafter  mentioned,  he,  the  said  Rice  Thomas, 
became  and  was  seised  in  his  demesne  as  of  freehold,  for 
the  term  of  his  natural  life,  of  and  in  the  said  closes, 
pieces,  or  parcels  of  land,  hereditaments,  and  premises,  in 
the  first  count  mentioned,  and  remained  and  continued  so 
leised,  until  and  at  the  time  of  making  the  indenture  here- 
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Bxch,  of  Pleas,  inafter  mentioned ;  no  direction.  limitation,  or  appoint- 
^  '  ^  .  ment  of  the  said  closes,  pieces,  or  parcels  of  land,  heredi- 
Wrioht  taments,  and  premises,  in  which,  &c.,  in  the  first  count 
Williams,  mentioned,  or  any  part  thereof,  at  the  time  of  making 
that  indenture,  having  been  made  by  the  said  Rice 
Thomas  And  Margaret  his  wife,  according  to  the  form 
and  effect  of  the  said  indenture  of  the  Slst  July^  1778, 
in  that  behalf.  And  the  said  Bice  Thomas  being  so 
seised  thereof,  as  aforesaid,  and  seised  in  possession  of 
the  freehold  of  the  said  closes,  pieces,  or  parcels  of  land, 
hereditaments  and  premises,  in  which,  &c.,  in  the  first 
count  mentioned,  by  virtue  of  the  limitation  in  that  be- 
half  aforesaid,  and  under  and  by  virtue  of  the  said  power 
and  authority  in  such  case  reserved  by  the  said  inden- 
ture as  aforesaid,  afterwards,  to  wit,  on  the  iSth  Novem- 
ber, 1779,  by  a  certain  indenture  then  made  between  the 
said  Rice  Thomas  of  the  one  part,  and  Edward  Hughes 
and  Thomas  Williams  of  the  other  part,  enfeoffed  the 
said  Edward  Hughes  and  Thomas  WiUiams  of  the  said 
closes,  pieces  or  parcels  of  land,  hereditaments,  and  pre- 
mises^  in  the  first  count  mentioned,  to  have  and  to  hold 
the  same,  with  their  appurtenances,  unto  the  said  Ed* 
ward  Hughes  and  Thomas  WHUams,  their  heirs  and  as- 
signs, as  tenants  in  common,  and  not  as  joint  tenants, 
from  the  day  and  year  next  before  the  date  of  that  in- 
denture, for  and  during  the  term  of  the  natural  lives  of 
William  Lewis  Hughes,  now  the  Right  Honourable  Lord 
and  Baron  Dinorben,  Owen  Williams,  and  John  Davies, 
and  the  life  of  the  longest  liver  of  them,  at  and  under  a 
certain  yearly  rent  and  services,  being  so  much  as  were 
at  the  time  of  the  said  indenture  of  the  21st  July,  1778, 
reserved  and  payable  for  the  same ;  which  said  rents  and 
services  were  to  continue  due  and  payable  during  the 
continuance  of  the  said  last-mentioned  lease,  which  said 
last-mentioned  lease  was  not  made  dispunishable  of  waste. 
And  the  said  Edward  Hughes  and  Thomas  Williams  did, 
at  the  time  of  making  the  said  indenture  of  lease,  dx^r 
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execute  a  counterpart  thereof^  which  was  had  and  taken  Exch.  of  PUas, 
by  the  said  Rice   Thomas  accordingly.      By  virtue  of  ^ 

which  feoffment  the  said  Edward  Hughes  and  Thomas  Wright 
Williams,  afterwards,  to  wit,  on  the  said  12th  day  of  Williams. 
November f  1779,  became  and  were  seised  of  and  in  the 
said  premises,  by  the  said  last-mentioned  indenture  de- 
mised and  granted  as  aforesaid,  according  to  the  form  and 
effect  of  the  said  indenture  of  feoffment ;  and  the  said 
plaintiffs  further  say  that  the  said  term  by  the  said  inden- 
ture of  feoffment  created  was  at  the  time  of  the  commit- 
ting of  the  grievances  by  the  said  defendants  in  the  first 
count  mentioned  and  still  is  subsisting,  he  the  said  William 
Lewis  Hughes,  now  Lord  Dinorben,  during  all  the  time 
aforesaid,  and  still,  being  alive. — ^Verification. 

There  was  a  second  count  and  plea,  and  replication 
thereto,  in  substance  the  same  as  the  pleadings  above  set 
forth. 

Demurrer  to  these  replications,  assigning  the. following 
causes : — That  the  said  replications  respectively  alleged, 
that,  by  indenture  of  the  21st  July,  1778^  in  the  said  re- 
plications respectively  mentioned,  a  power  of  leasing  for  lives 
or  years  was  reserved  to  the  said  Rice  Thomas,  and  all 
and  every  other  person  or  persons  who.  should  become 
seised  in  possession  of  the  freehold  of  the  premises  by 
virtue  of  the  limitations  in  the  said  indenture  contained ; 
and  that,  by  virtue  of  the  limitations  in  that  behalf,  and  by 
virtue  of  the  power  and  authority  in  such  case  reserved 
by  the  said  indenture,  the  said  Rice  Thomas  by  indenture 
enfeoffed  Edward  Hughes  and  Thomas  Williams  of  the 
said  closes,  &c.  in  the  several  counts  of  the  declaration 
first  mentioned,  by  which  mode  of  pleading  the  said  plain- 
tiffs leave  it  uncertain  whether  they  intend  to  rely  on  the 
indenture  last  mentioned  as  a  feoffment,  or  as  an  appoint- 
ment under  the  said  power  of  leasing ;  and  the  said  de- 
fendants cannot  in  their  rejoinders  traverse  the  effect  of 
the  said  indenture  as  by  law  they  are  entitled  to  do :  also, 
that  if  the  said  plaintiffs  intend  to  rely  on  the  said  inden- 
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fijcch.  of  Pleas,  lure  as  an  appointmenti  they  ought  in  their  replications 
'  ^  to  have  pleaded  the  same  according  to  the  legal  effect 
WRiGiit  thereof^  and  to  have  averred  that  the  said  Rice  Thomas 
Williams,  appointed  the  said  closes,  &c.  to  the  said  Edward 
Hughes  and  Thomas  WilUams,  instead  of  averring  that 
he  enfeoffed  them  tliereof.  Also,  that  if  the  said  plain- 
tiffs intend  to  rely  on  the  said  indenture  as  a  feoffment, 
they  ought  to  have  shewn  that  livery  of  seisin  was  made, 
whereas  such  livery  cannot  be  implied  in  the  word  en- 
feoffed, as  the  same  is  used  in  the  said  replications; 
also  that  profert  is  not  made  of  the  said  indenture  in  the 
said  replications  respectively  mentioned ;  also,  that  the 
said  indenture  being  made  by  the  said  Rice  Thomas,  who 
appears  by  the  said  replications  to  have  been  a  tenant  for 
life  only,  the  continuance  of  his  life  ought  to  have  been 
averred. 

Joinder  in  demurrer. 

The  points  stated  for  argument  on  the  part  of  the  de- 
fendants  were — ^that  it  is  equivocal  whether  the  plaintiffs 
rely  on  the  indenture  in  the  replications  lastly  mentioned 
as  an  appointment  under  the  power  of  leasing  or  as  a 
feoffment,  and  that  the  defendants  cannot  safely  rejoin  by 
traversing  an  appointment,  or  shewing  the  avoidance  of 
the  estate  for  lives  created  by  the  feoffment. 

That  a  feoffment  cannot  be  by  deed  alone ;  and  that,  by 
the  form  of  the  allegation,  the  implication  of  livery  being 
excluded,  profert  of  the  deed  ought  to  have  been  made. 

That  if  the  indenture  is  insisted  on  as  an  appointment, 
it  ought  to  have  been  pleaded  according  to  its  legal  effect. 

That,  though  in  the  word  "  enfeoffed "  livery  is  im- 
plied, there  cannot  be  such  implication  where  it  is  alleged 
that  a  person  **  by  indenture  enfeofl^ed,'*  and  **  that  the 
lessees  by  virtue  of  the  indenture  of  feoffment  became 
seised,"  and  the  lease  for  lives  becoming  void  on  the 
death  of  the  tenant  for  life,  hi8  life  ought  to  have  been 
averredj  and  not  being  so,  it  does  not  appear  that  the  ac- 
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tion  has  been  brought  within  three  years  after  the  end  or  Exeh,ofpieas, 
determination  of  the  lease  (a).  v...^^^..^ 

On  the  part  of  the  plaintiffs — that  the  pleas  were  bad,         Wright 

1.  Because  the  case  is  not  within  the  stat.  S  &  3  Will.     Willmma. 
4,c-71. 

2.  Because  the  dme  is  not  alleged  to  have  run  before 
the  act  complained  of. 

And  they  submitted  that  their  replication  was  good, 
1.  Because  it  is  pleaded  in  the  usual  form. 
2m  Because  it  shews  that  the  feoffment  therein  men- 
tioned was  intended  as  an  execution  of  the  power  stated. 

Wighiman^  in  support  of  the  demurrer. — One  objection 
to  the  plea  is,  that  although  it  states  a  user  for  forty  years 
before  the  commencement  of  the  suit,  it  is  not  stated  to  have 
exbted  for  forty  years  before  the  time  when  &c«;  in  the 
declaration  mentioned.  But  it  is  submitted  that,  accord- 
ing to  the  very  words  of  the  act  S  &  3  Will,  4,  c.  71,  the 
plea  b  sufficient. 

The  2nd  section  enacts,  **  That  no  claim  which  may  be 
lawfully  made  at  the  common  law  by  custom,  prescription, 
or  grant,  to  any  way  or  other  easement,  or  to  any  water- 
course, or  the  use  of  any  water  to  be  enjoyed  or  derived 
upon,  over,  or  from  any  land  or  water,  &c.,  when  such  way 
or  other  matter  as  herein  last  before  mentioned  shall  have 
been  actually  enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period  of  twenty  years, 
shall  be  defeated  or  destroyed  by  shewing  only  that  such  way 
or  other  matter  was  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years;  but,  nevertheless,  such  claim  maybe 
defeated  in  any  other  way  by  which  the  same  is  now  liable  to 
be  defeated :  and  when  such  way  or  other  matter  as  herein 
before  last  mentioned  shall  have  been  so  enjoyed  as  afore- 
said for  the  full  period  of  forty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  unless  it  shall 

(a)  Referring  to  sect.  8  of  the  2  &  3  Will.  4,  c.  71 . 
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Exeh.  of  Pleat,  appear  that  the  same  was  enjoyed  by  some  consent  or 
«-     ^     ->     agreement  expressly  given  or  made  for  that  purpose  by 
Wright       deed  or  writing." 

WiLUAMs.  The  4th  section  provides  that  the  period  mentioned 
in  the  act  shall  be  deemed  and  taken  to  be  the  period 
next  before  some  suit  or  action,  wherein  the  claim  to 
which  such  period  may  relate  shall  have  been  or  shall  be 
brought  into  question.  If  the  party  does  not  commence 
his  action  till  forty  years  have  expired  from  the  first  user, 
a  conclusion  arises  that  the  acts  of  user  during  the  whole 
period  were  of  right  If,  as  contended  for  on  the  other 
side,  it  were  necessary  to  allege  in  the  plea,  that  the  user 
was  not  only  for  forty  years  before  the  commencement 
of  the  suit,  but  before  the  time  when  &c.,  the  object  of  the 
act  would  be  defeated ;  for  the  statute  supposes  a  series  of 
acts  extending  over  a  period  of  forty  years ;  and  if  the 
defendant  were  to  plead  a  forty  years'  user  before  the 
time  when  &c.,  the  plaintiff  might  oblige  him  to  prove  a 
user  for  forty  years  before  the  first  of  the  acts  complained 
of,  and  so  extend  his  proof  to  a  period  extending  far 
beyond  forty  years.  The  statute  has  fixed  a  time,  and 
BAys,  if  you  do  not  bring  an  action  uithin  forty  years,  the 
right  shall  be  deemed  absolute.  The  statute  no  doubt 
meant  to  make  it  necessary  that  a  party  should  take  care 
that  forty  years  should  not  elapse  before  complaint  was 
made.  It  says  that  a  user  of  twenty  years  shall  give  a 
primd  facie  title,  and  a  user  of  forty  years  an  indefeasible 
title.  The  action  may  be  brought  for  any  one  act  com- 
mitted during  the  forty  years;  but  if  the  action  is  not 
brought  within  forty  years  from  the  first  act  done,  then 
the  statute  presumes  that  a  continuance  of  acts  of  that 
nature  were  of  right  during  the  whole  period.  [Parker 
B. — If  you  are  allowed  to  use  it  so  long,  then  the  statute 
says  that  you  shall  have  the  right  indefeasible.  You  say 
this  is  the  proper  mode  of  pleading  it,  because  there  is 
a  right  by  relation  back]     We  do,  and  this  view  of  the 
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case  is  supported  by  Rex  v.  Inhabitants  of  Calotv  (a).  ^^^  4  ^'mu* 
With  respect  to  the  right  claimed,  it  is  clearly  an  easement  '   ^ 

within  the  words  of  the  3nd  section,  which  apply  to  all       Wrioht 
easements ;  but  the  words  of  the  8th  section  apply  only  to     Williams. 
ways  or  watercourses,  or  use  of  water,  and  the  word  ease- 
ment is  omitted. 

Then  as  to  the  replication.  The  case  of  Bright  v.  Wat- 
ker  {b)  will  no  doubt  be  relied  upon;  but  this  case  is 
whoUy  dissimilar  from  that.  This  reptication  merely  shews 
that,  sixty  years  ago,  Bice  Thomas  granted  a  lease  for 
lives  to  persons  with  whom  the  plaintiff  has  shewn  no  con- 
nexion. In  Bright  v.  Walker  the  connexion  between  the 
parties  was  shewn.  The  plaintiff  here  ought  to  have  shewn 
some  connexion  with  Bice  Thomas,  instead  of  which  he 
only  shews  that  one  of  the  lives  is  still  m  existence.  Be- 
sides, it  does  not  appear  that  the  condition  upon  which,  by 
the  8th  section  of  the  act,  the  time  of  the  duration  of  the 
tenancy  for  life  is  excepted,  occurs  in  this  case,  for  the  plain- 
tiff does  not  shew  that  he  b  entitled  to  the  reversion  at  the 
end  of  the  lease  for  lives.  Another  objection  is  to  the  form 
of  the  replication.  The  plaintiff  has  made  it  equivocal 
whether  he  meant  to  treat  this  as  a  feoffment  or  as  a  con- 
veyance under  the  power.  By  the  proviso  in  the  settle- 
ment, ^ce  Thomas  has  power  to  grant  leases  by  indenr 
ture;  and  the  replication  states  that  he  by  indenture  en- 
feoffed, which  is  not  the  proper  mode  of  pleading.  If  it 
is  meant  as  a  feoffment,  then  the  defendants  have  no 
right  to  oyer.  If  he  had  said  that  he  granted  a  lease 
according  to  the  power  by  indenture,  then  he  should 
have  made  a  profert,  and  the  defendants  would  have  been 
entitled  to  oyer. 

John  Jervis,  conird. — The  pleas  are  bad  in  substance; 
and,  as  both  special  pleas  are  substantially  the  same,  it 
will  be  sufficient  to  point  out  the  objections  to  the  first 
special  plea.    That  plea  is  bad,  because  the  right  claimed 

(a)  3  M.  &  S.  22.  (6)  1  C.  M.  &  R.  211. 
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Etek.  ^ Pleas,  by  that  plea  is  not  within  the  stat.  2  &3  Will.  4f,  c.  71 ; 
w  ^  \  and  if  so,  the  plea  should  have  been  drawn  according  to 
Wright  the  old  form,  and  the  right  claimed  by  prescription  only. 
Williams.  I^  ^  dearly  not  within  section  1 ;  but  it  is  said  to  be  within 
the  provisions  of  section  2.  It  is  not  a  way — it  is  not  a  use 
of  water  enjoyed  upon,  or  over,  or  derived  from  the  land 
of  another ;  neither  is  it  a  watercourse  derived  from  the 
land  of  another.  Is  it  a  watercourse  over  the  land  of 
another?  It  is  not  so  claimed.  The  claim  is  in  substance 
for  the  occupier  of  the  mine  and  land  to  sink  precipitate 
pits  upon  hb  own  land,  to  fill  such  pits  with  iron,  to  cover 
the  iron  with  water  pumped  from  the  mine,  to  continue  the 
copper  water  in  the  pits  until  the  copper  is  deposited,  and 
then  to  let  off  the  water  impregnated  with  metallic  sub- 
stances into  the  stream;  thus  claiming  no  right  to  the  water- 
course itself,  but  merely  a  right  to  impregnate  the  water 
with  the  substances  of  which  the  plaintiffs  compldn.  It 
is,  in  fact,  an  easement,  by  which  the  occupier  of  the  mine 
is  entitled  to  dirty  the  water  which  flows  to  the  plaintiff's 
land.  But  such  an  easement  is  not  within  the  statute. 
The  words  ''  other  easement,"  in  section  2,  must  mean 
easements  in  the  nature  of  a  way ;  for  otherwise  the  use 
of  water  and  light,  which  are  easements,  would  not  have 
been  particularized,  all  being  comprehended  within  the 
general  term.  Again^  the  meaning  of  the  word  '*  ease- 
ment "  must  be  gathered  from  other  parts  of  the  statute ; 
and  if  we  find  that  ''  other  easements"  are  omitted  from 
provisions  applicable  to  ways,  watercourses,  &c.,  without 
any  reason,  we  must  assume  that  these  words  were  intended 
to  apply  only  to  easements  in  the  nature  of  a  way,  and  that 
the  provisions  which  do  apply  to  ways  would  be  equally 
applicable  to  easements  in  the  nature  of  a  way.  Now  the 
8th  section,  which  regulates  the  computation  of  time,  omits 
tbe  word  easement  altogether,  and  speaks  of  a  way  or  other 
convenient  watercourse,  or  use  of  water ;  so  that,  as  the  com- 
putation of  time  was  as  essential  in  other  easements  as  in 
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ways  or  watercourses,  it  is  obvious  that  the  words  "  other   E9eh,ofpUai, 

18d6< 
easements/'  in  section  2»  do  not  mean  an  easement  different  ^  '   ^ 

from  those  which  are  specifically  enumerated  in  section  8.  Wbioht 
[Park^t  B. — ^The  right  claimed  is  a  right  to  turn  water  Williams. 
over  your  land.  What  is  that  but  a  claim  to  a  water- 
course^  within  the  meaning  of  the  2nd  section?]  Secondr 
Iff,  the  pleas  are  bad,  because  they  shew  no  justification 
at  the  time  when  the  act  was  done :  the  time  is  not  al- 
leged to  have  run  before  the  act  complained  of,  and  it  is 
consistent  with  the  pleas  that  the  defendants  may  have 
been  wrongdoers  when  the  act  was  done,  although,  when 
tke  suit  was  commenced^  the  full  period  of  forty  years  may 
have  been  completed.  It  is  contrary  to  principle  that  an 
act  at  one  time  wrongful  should  be  purged  by  a  continu- 
ance of  wrong,  and  that  a  mere  omission  to  commence  an 
action  should  make  that  right,  which,  if  the  action  had 
been  brought  one  day  earlier,  would  have  been  without 
justification ;  for  it  must  be  remembered  that  this  is  not  a 
statute  of  limitations  to  bar  a  remedy  after  length  of  time. 
The  sect.  S  accords  with  this  view  of  the  case,  and  pre- 
sents no  diflSculty,  for  it  says,  that  the  claim  after  actual 
etgoyment  without  interruption  for  a  certain  time  shall  not 
be  defeated,  and  so  legalizes  the  claim  without  interfering 
with  the  remedy  for  an  act  which,  before  the  time  has  run, 
would  be  wrongful.  The  difficulty,  however,  arises  upon 
sect.  4,  which  the  defendants  say  justify  them  in  the  form  in 
which  these  pleas  are  drawn.  If  that  section  be  construed 
strictly,  no*  right  can  be  established  unless  it  be  made  the 
subject  of  an  action,  for  the  periods  are  to  be  taken  to  be 
those  next  before  some  suit  in  which  the  claim  shall  have 
been  brought  in  question.  Again,  if  ^.,  one  week  after 
ibirty-nine  years  have  expired,  interrupts  B.  in  the  exer- 
cise of  a  right,  and,  satisfied  with  B.^s  acquiescence,  brings 
DO  action  against  him,  but  B.  before  the  year  after  the 
interruption  is  complete,  but  after  the  forty  years  have 
run*    brings,  his  action  against  ^.,  B*s  title  is  perfect. 
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Exeh,ofPUas,  and  he  has  damages  against  i^.  for  doing  that  which  he 
^  '  ^  was  at  the  time  entitled  to  do ;  for  the  interruption  not 
Wright  having  been  acquiesced  in  for  a  whole  year,  is  no  inter- 
Williams,  ruption^  and  before  the  commencement  of  the  suit  the 
forty  years  which  perfect  B.*s  title  are  complete.  In  fact, 
no  interruption  without  an  action  can  ever  defeat  such  a 
claim  ;  for,  if  J5.  annually  asserts  his  claim,  and  A.  as  con- 
stantly resists  it,  if  B.  does  not  suffer  a  full  year  to  elapse 
between  the  interruption  and  the  assertion  of  his  claim, 
he  may,  having  perhaps  committed  thirty-nine  trespasses, 
at  the  end  of  forty  years,  perfect  his  title  by  bringing  his 
action  against  A.  The  4th  section,  if  construed  literally, 
conflicts  with  other  parts  of  the  statute.  Sect.  2  says,  for 
the  purposes  of  this  case,  that  no  claim  shall  be  defeated 
after  an  actual  enjoyment  for  the  full  period  of  forty  years; 
and  sect. 6,  that  no  presumption  shall  be  allowed  upon  proof 
of  enjoyment  for  a  less  period  than  forty  years  ;  whereas, 
inasmuch  as  the  action  must  be  commenced  after  the  act 
done,  if  you  put  a  literal  construction  upon  the  4th  sec- 
tion, and  say  that  the  title  shall  be  perfect  if  forty  years 
have  expired  before  the  commencement  of  the  suit,  a  pre- 
sumption is  made  from  an  user  for  a  less  period  than  forty 
years,  inviolation  of  the  section  before  referred  to.  Again, 
in  the  case  of  forty  years,  where  the  claim  is  absolute  and 
indefeasible,  if,  after  an  enjoyment  for  thirty  years,  idiotcy 
or  other  incapacity  intervene  and  fill  up  the  period,  the 
right  of  the  trespasser  will  be  perfect,  and  no  remedy  can 
be  had  for  any  injury,  however  great,  which  may  have  hap- 
pened in  the  interval,  for  to  such  a  case  the  section 
does  not  apply.  These,  and  other  inconveniences,  which 
may  be  pointed  out,  shew  the  difiiculty  of  construing  the 
4th  section  literally,  all  of  which  may  be  avoided  by  hold- 
ing that  that  section  was  merely  intended  to  require  a 
continuous  user  of  the  right  claimed,  and  to  prevent  a 
claimant  from  setting  up  acts  at  distant  intervals,  which 
together  might  make  up  the  necessary  period,  but  which 
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had  not  been   regularly  and  continuously  persisted  in,  ^^\^^^^"* 

though  not  formally  interrupted.  n     ^'  '^ 

In  addition  to  the  technical  objections  which  are  pointed       Wrioht 

Ha 

out  by  the  demurrer,  it  has  been  urged  that  the/eplications  Williams. 
are  bad  in  substance,  inasmuch  as  they  do  not  trace  to  the 
plaintiffs  the  reversion  expectant  upon  the  determination  of 
the  estate  for  life.  It  was  unnecessary  so  to  do,  but  if  neces- 
ary,  the  reversion  is  sufficiently  sh^wn  to  be  in  the  plaintiffs 
upon  the  whole  record.  The  case  of  Bright  v.  Walker  (a) 
is,  upon  the  first  branch  of  this  proposition,  an  express 
authority ;  for,  although  the  Court  there  decided  upon 
the  statute  as  applicable  to  a  twenty  years'  enjoyment,  the 
rule  of  construction  must  be  the  same  here,  inasmuch  as 
that  decision  was  founded  upon  the  words  **  as  of  right,'* 
in  the  5th  section,  which  are  alike  applicable  to  both 
periods.  According  to  thut  decision,  the  enjoyment  must 
have  been  '*as  of  right,"  that  is,  against  all  the  world ;  and 
during  a  tenancy  for  life,  the  exercise  of  an  easement  will 
not  affect  the  fee;  so  that,  even  though  the  reversion  be 
not  traced  to  the  plaintiffs  it  is  immaterial,  for  as  the  re- 
versioner is  not  bound,  the  enjoyment  has  not  been  of 
right  as  against  all  the  world,  which  the  authority  referred 
to  shews  to  be  necessary.  It  is  true  that  the  8th  section 
points  out  the  person  by  whom  the  claim  is  to  be  resisted, 
and  the  time  within  which  such  resistance  must  take 
place ;  but  until  the  term  has  expired  and  the  three  years 
have  passed,  the  reversioner  is  not  bound  ;  and  therefore, 
until  that  event  has  happened,  it  cannot  be  said,  in  the 
language  of  the  5th  section,  that  the  defendants  have  as 
of  right  enjoyed  the  easement  wliich  they  now  claim.  *^  In 
the  first  place,  the  statute  is  for  shortening  the  time  of 
prescription,  and  if  the  periods  mentioned  in  it  are  to  be 
deemed  new  times  of  prescription,  it  must  have  been  in- 
tended that  the  enjoyment  for  those  periods  should  give 

(a)lC.  M.&R.211. 
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Rxck.t^pu<ut  a  good  title  against  all.  They  are  sach  aa  absolutely 
bind  the  fee  in  the  land.  And  in  the  next  place,  the  sta- 
tute nowhere  contains  any  intimation  that  there  may  be 
different  classes  of  righta  qualified  and  absolute — vatid  aa 
to  some  persons,  and  invalid  as  to  others*"-— (Per  Parke^ 
B.,  in  Bright  ▼•  Walker).  But,  if  it  be  necessary,  the 
whole  record  shews  the  plaintiffs  to  be  reversioiierBof  the 
term.  The  declaration  slates  them  to  be  reversioners  of 
a  term  in  some  persons,  and  the  replication  shews  what 
that  term  is. 

With  respect  to  the  form  of  the  replications. — ^It  is  not 
denied  that  a  feoffment  is  a  due  execution  of  the  power; 
for,  as  the  donee  had  several  modes  in  which  he  might 
execute  the  power,  he  might  adopt  either  at  his  option(a); 
and  Tomlinsam  v.  Dighiam  (i),  and  Daniel  v.  Upley  (e), 
shew  that  a  feoffment  is  a  due  execution  of  such  a  power. 
It  is  also  clear  that  the  donee  intended  to  execute  the 
power.  This  appears  by  the  replication;  and  further,  as 
the  grant  cannot  take  effect  without  the  power,  it  must 
operate  upon  the  power.  Scrope^s  caie{d)^  Clere*s  ease{e). 
This  being  so,  the  feoffment  is  properly  pleaded  as  such* 
Fbrsif  Hvery  of  seisin  need  not  be  stated ;  for  "  all  neces- 
sary ceremonies  implied  by  law  in  the  plea  need  not  be 
expressed,  as  in  the  plea  of  a  feoffment  of  a  manor  livery 
and  attornment  may  be  implied  "  (/).  In  Jefferson  v.  jlfor- 
ion(g),  a  feofiment  is  pleaded  without  hvery,  and  in  the 
notes  (A)  the  same  rule  is  repeated.  Secondly,  a  profert  is 
unnecessary :  of  a  feoffment  no  profert  is  made ;  and  if  a 
deed  operating  under  the  statute  of  uses  is  pleaded,  there 
is  no  necessity  of  making  a  profert  (i);  so  that,  in  either 

(«)  Sugden  on  Powers,  p.  231,  {d)  10  Co.  143  b. 

4lh  edit.  (e)  6  Co.  18  a. 

(A)  1  P.  Wins,  149;  1  Salk.  239 ;  (/)  Co.  Lit.  303.  b. 

2  Sanders  on  Uses,  84.  (^)  2  Sannd.  9. 

(c)  Latch,  159 ;  Sir  W.  Jones,  (A)  2  Wms.  Saund  305,  n.  13. 

137.  \i)  I  Wms.  Saund.  9  a. 
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view  of  this  instrument,  a  profert  would  not  be  required.  Exeh.  of  PUat, 
ThinBfff  the  power  required  a  counterpart,  and  the  word  v  ^'  ^ 
**  indenture'*  shews  that  such  counterpart  was  made  of  that  Wright 
evidence  of  the  feoffinent  which  the  Statute  of  Frauds,  William*. 
S9  Car.  2,  c*  3,  s.  1,  requires  to  be  in  writing.  At  all  events, 
the  word  **  indenture"  is  but  surplusage,  and  should  have 
been  made  the  ground  of  special  demurrer.  But,  fourthly ^ 
the  mode  of  pleading  "  by  indenture  enfeoffed  "  is  cor^ 
rect,  according  to  the  precedents.  The  word  **  appoint  '* 
is  unknown  to  pleaders,  and  all  that  is  necessary,  viz.  to 
shew  what  has  been  done,  so  as  to  operate  as  an  appoint- 
ment, is  here  stated.  In  WhitlocVs  case  (a),  the  plaintiff, 
in  bar  of  the  avowry,  set  forth  a  power  for  the  lessor  to 
make  leases  for  lives,  and  stated  that  in  execution  of  that 
power  the  lessor  demUit^  &c.  But  the  very  form  occurs 
in  Co.  Entr.  {b)  where  it  is  pleaded  that  Thomas  and  Ro^ 
beri  Normch,  being  so  seised  &c.,  before  &c.,  to  wit,  on 
&c.,  per  eorum  scriptum  indenlatum  gerentem  datum 
^•,  de  eisdem  maneriis  ^c,  feoffaverunt  quosdam  Hetf' 
don,  %e. ;  and  although  in  a  subsequent  part  of  the  entry 
it  appears  that  profert  was  probably  made  of  this  instru- 
ment, yet  that  cannot  affect  the  authority  of  the  prece- 
dent, as  profert  of  the  feofiment  was  certainly  unne- 
cessary. 

Wightman  in  reply. — First,  as  to  the  retrospective  effect 
of  the  forty  years'  enjoyment,  the  case  of  The  King  v.  /it- 
habitants  of  Calow  is  an  authority  to  shew  that  the  subse- 
quent enjoyment  reflects  back  to  the  first  act  of  enjoyment. 
It  has  been  said  on  the  other  side,  that  if  the  defendants 
had  used  the  watercourse  for  thirty  years  and  a  quarter, 
and  then  the  plaintiff  had  stopped  it,  and  the  defendants 
had  acquiesced  in  it  for  three  years,  then  they  would  have 

(a)  8  Co.  69 ;  Co.  Entr.  600.  (b)  Page  217  b. 
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Bteh.ofPUat,  had  no  claim,  but  the  defendants  would  then  not  have 
^  '  ^  been  at  all  within  the  act;  [Parke^  B. — According  to 
Wright  the  literal  construction,  you  may  acquire  a  right  by  enjoy- 
Williams,  ment  for  forty  years,  but  it  must  be  without  interruption.] 
It  would  then  be  a  question  for  the  jury,  whether  it  was  en- 
joyed without  interruption  or  not.  If  there  has  been  an  in* 
terruption  acquiesced  in  for  a  year,  then  it  may  be  admitted 
that  the  time  must  begin  again.  Wherever  there  has 
been  an  interruption,  the  party  must  take  care  that  the 
period  of  a  year  elapses  between  that  interruption  and 
the  expiration  of  the  forty  years,  or  he  must  bring  his 
action.  Then  as  to  the  replication,  the  plaintiff  is  bound 
to  shew  some  connexion  between  himself  and  the  tenant 
for  life  or  the  reversioner.  The  words  of  the  Sth  section 
must  mean,  held  by  some  of  the  parties  to  the  suit,  or 
some  one  with  whom  they  are  connected.  It  must  mean 
a  person  who  had  a  right  to  resist.  It  allows  only  one 
person  to  resist  after  the  expiration  of  forty  years — that 
is  the  reversioner.  The  replication  is  therefore  bad  on 
this  ground,  as  well  as  on  the  ground  of  informality. 

Cur.  adv.  vuU. 

'  Lord  Abingbr,  C.  B» — This  is  an  action  on  the  case 
for  an  injury  alleged  to  be  done  to  the  interest  of  the 
plaintiff's  reversion  in  certain  closes  of  land ;  the  decla- 
ration alleges,  that  the  defendants  made  divers  pits  and 
holes  upon  a  close  adjacent  to  those  of  which  the  plaintiff 
is  possessed  of  the  reversion,  over  which  last-mentioned 
closes  there  is  a  certain  watercourse,  in  which  the  water 
has  been  accustomed  to  flow  for  the  use  of  the  tenants  and 
occupiers ;  that  these  pits  and  holes  were  filled  with  water 
impregnated  with  iron  and  other  metallic  substances,  which 
rendered  the  water  impure,  in  which  state  the  defendant 
caused  it  to  be  turned  into  the  watercourse,  and  to  be 
mixed  with  and  to  adulterate  the  pure  water  which  would 
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Otherwise  have  flowed  over  the  plaintiff*8  land.     To  this  £*ch.  of  Phas, 
the  defendant  pleads  two  pleas,  which  are  substantially  the  ^'  ^ 

same,  viz. : — that  the  Marquis  of  Anglesea  was  the  occu-  Wright 
pier  of  a  copper  mine,  and  of  the  closes  upon  which  the  Williams. 
pits  and  holes  were  sunk,  and  that  he  and  all  the  occupiers 
of  that  mine  for  the  space  of  forty  years  before  the  com- 
mencement of  this  suit  have  been  accustomed  and  were 
and  are  entitled  as  of  right  to  sink  the  pits  and  holes  in 
these  closes  for  the  purpose  of  placing  therein  the  water 
pumped  out  of  the  mine,  and  of  precipitating  the  copper, 
and  had  for  the  same  space  of  time  before  the  commence- 
ment of  this  suit  been  accustomed  of  right,  and  without 
interruption,  to  cause  the  water  after  it  was  so  used  to 
flow  down  the  watercourse  in  the  declaration  mentioned, 
over  the  closes  therein  mentioned;  and,  in  effect,  to  do  that 
of  which  the  plaintiff*  complains ;  and  then  justifies  the 
acts  done  by  them  as  the  servants  of  the  Marquis  of 
Anglesea,  under  the  right  so  set  up  and  exercised  for 
above  forty  years  before  the  commencement  of  this  suit. 

The  replication  sets  forth,  that  Rice  Thomas  was  seised 
in  his  demesne  as  of  fee  of  the  several  closes  over  which 
the  watercourse  passes,  and  that  by  certain  indentures  of 
lease  and  release  therein  stated,  his  interest  was  con- 
veyed to  trustees  for  the  uses  therein  mentioned,  and  one  of 
which  was  to  the  use  of  Rice  Thomas  fur  life,  with 
a  power  to  Rice  Thomas  whilst  so  seised  of  the  freehold 
for  bis  life  to  grant  leases,  upon  certain  conditions  therein 
named,  by  indenture ;  that  Rice  Thomas^  by  virtue  of  this 
settlement,  did  become  seised  of  the  freehold  for  his  life ; 
and  that,  whilst  he  was  so  seised,  by  virtue  of  the  power 
therein  contained,  he  did  by  indenture  duly  made  between 
himself  of  the  one  part,  and  Edward  Hughes  and  Thomas 
WHUams  of  the  other  part,  enfeoff*  the  said  Hugftes  and 
Williams  of  the  said  closes  for  and  during  the  term  of 
the  lives  of  William  Lewis  Hughes,  now  Lord  Dinorben, 

VOL-  I.  H  M.  w. 
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Wriqbt 

V, 

Williams, 


Bxeh.  of  Pleas,  Owen  WUHams^  and  John  Dames,  and  the  longest  liver  of 

them ;  and  the  replication  concludes  by  stating,  that  Lord 
Dinorben,  one  of  the  Uves,  is  still  in  being* 

To  this  replication  there  is  a  demurrer. 

The  first  point  to  be  considered  in  this  case  is,  whether 
the  pleas  are  bad  in  substance.  Two  objections  were 
made  to  them : — first,  that  the  right  claimed  of  pouring 
dirty  water  into  the  watercourse  in  the  plaintiff's  land 
is  not  within  the  3nd  section  of  the  statute  2  &  3  WUL  4, 
c.  71 ;  secondly,  that  the  pleas  are  bad,  because  the 
forty  years'  enjoyment  is  not  stated  to  have  been  before 
the  act  complained  of  in  the  declaration,  and  justified  by 
each  of  the  pleas. 

Upon  the  first  of  these,  objections  the  Court  intimated 
a  clear  opinion  in  the  course  of  the  argument  We 
thought  that  the  right  in  question  was  within  the  2nd 
section,  as  being  a  claim  to  a  watercourse  over  the  land  of 
another,  and  we  have  seen  no  reason  to  change  that  opinion. 

The  other  objection  requires  more  consideration. 

It  is  said  for  the  plaintiff,  that,  although  the  act  in  the 
4fth  section  expressly  states  that  the  periods  of  twenty 
and  forty  years  shall  be  deemed  and  taken  to  be  next 
before  the  commencement  of  some  suit  wherein  the  claim 
shall  have  been  brought  into  question,  yet  that  this  en- 
actment must  be  construed  to  mean,  that  the  periods 
shall  be  those  next  before  the  act  complained  of,  on 
account  of  the  absurdities  and  inconveniences  to  which  a 
literal  construction  of  this  provision  would  give  rise. 

One  of  these  alleged  absurdities  and  inconveniences 
was,  that  no  good  title  could  arise  to  any  incorporeid  here- 
ditament mentioned  in  the  statute  by  virtue  thereof^  unless 
some  action  should  have  been  brought  by  or  against  the 
party  claiming  it;  to  which  may  be  added  that  one  action 
could  not  perfect  the  title  to  the  right,  as  the  act  requires 
an  enjoyment  for  the  full  period  immediately  before  any 
action.    Another  was,  that,  if  the  act  be  so  construed,  the 
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plea  justifying  under  such  a  rigbt  must  be*  on  the  f^ce  of  Exek.  of  pieat, 
it  absurd^  4^  each  of  the  fdeas  in  question  is  suggested  to  ^ 

be,  for  each  justifies  an  act  done  at  a  particular  time  by  tbe  Wrigbt 
defendant  as  being  Hem  lawful,  and  then  done,  becauee  Williams. 
tbe  defendant  actually  enjoyed  tibe  jngfat  of  doing  tbe  sume 
thing  for  a  period  of  time  afierwards:  so  that,  it  js 
said,  tbe  character  of  the  act,  whether  it  be  wrongful  or 
rightful,  cannot  be  known  at  the  time  by  the  party  doing 
it,  but  depends  upon  a  subsequent  event. 

We  are  of  opinion,  however,  that  it  is  impossible  to 
construe  the  act  of  Parliament  as  intending  <that  the  pe- 
riods of  years  therein  mentioned  should  terminate  at  a  dif- 
ferent tune  from  that  fixed  in  express  and  positive  terms. 
If  the  words  of  the  statute  were  capable  of  being  modified, 
so  as  to  avoid  an  inconvenience  plainly  and  manifestly 
arising  from  a  strict  construction  of  them,  we  ought  to  do 
so ;  but  here  the  words  are  precise  and  unambiguous,  and 
the  mischief  suggested  is  perhaps  rather  apparent  than 
reali  and  most  cases  of  grants  by  prescription,  before  tlie 
act  passed,  were  of  the  same  nature,  and  the  validity  of 
rights  gained  by  them  depended  much  upon  the  mode  of 
enjoyment  until  that  action  was  brought  in  which  they 
came  in  question :  jmd  with  respect  to  the  form  of  the 
plea,  which  is  at  first  sight  somewhat  incongruous,  it  is  to 
be  observed  that  there  is  something  of  the  same  kiud  of 
incongruity,  though  by  no  means  to  the  same  extent,  in  the 
usual  mode  of  pleading  a  prescription,  which  states  that 
some  person  seised  in  fee,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  until  and  at  the  time  when 
&c.,  and  from  thence  hitherto^  hath  had  and  enjoyed,  and 
hath  been  used  and  accustomed  to  have  and  enjoy,  and 
still  of  right  ought  to  have  and  enjoy,  a  particular  ease- 
ment; and  then  justifies  the  act  done  by  reason  of  that 
enjoyment ;  which  enjoyment  is  both  before  and  after  the 
time  of  such  act.  It  appears  to  us  that  the  statute  in  ques- 
tion intended  to  confer,  after  the  periods  of  enjoyment 

h2 


100  CASES  IN  THE  EXCHEQUER, 

Excfu  of  Pleat,  therein  mentioned,  a  rififht  from  their  first  commencement, 
^     and  to  legalize  every  act  done  in  the  exercise  of  the  right 
Wright       during  their  continuance ;  and  we  think  the  pleas  are,  for 
Williams,      these  reasons,  sufficient  in  point  of  law. 

The  next  question  is,  whether  the  replications  are  good; 
and  we  are  clearly  of  opinion  that  they  are  not. 

The  enjoyment  of  the  right  during  forty  years  alleged 
in  the  pleas  being  admitted,  the  replications,  which  state 
only  an  existing  tenancy  for  life,  are  no  answer;  for  the 
time  of  a  tenancy  for  life  in  a  person  who  might  otherwise 
be  capable  of  resisting  the  claim,  though  excluded  by  the 
7th  section  from  the  computation  of  the  shorter  period  of 
twenty  years  absolutely,  is,  by  the  8th  section,  excluded 
from  the  computation  of  the  longer  period  of  forty  years 
conditionally  only ;  that  is,  provided  the  reversioner  ex- 
pectant on  the  determination  of  the  term  for  life  shall, 
within  three  years  (that  is,  probably,  before  the  end  of 
three  years)  after  such  determination,  resist  the  right ;  and 
it  does  not  appear  that  the  plaintiff  is  entitled  to  the  re- 
version expectant  on  that  lease,  though  it  is  averred  that 
he  has  a  reversion  expectant  on  the  determination  of  the 
interest  of  the  tenant  in  possession*  The  tenancy  for  the 
Ufe  of  Lord  Dinorben,  the  cestui  que  vie,  is  therefore  not 
to  be  excluded,  on  these  pleadings,  from  the  period  of 
forty  years;  and,  such  period  being  complete,  the  defen- 
dant is  entitled  to  an  indefeasible  right  to  the  easement 
claimed. 

Another  objection  was  urged  to  the  mode  of  stating  the 
feoffment  in  the  replication,  upon  which  it  is  not  necessary 
to  enter* 

We  therefore  think  that  the  defendant  is  entitled  to 
judgment;  but,  on  account  of  the  difficulty  in  construing 
the  new  act,  and  the  importance  of  the  case,  the  plaintiff 
may  amend  on  payment  of  costs. 

Judgment  accordingly. 
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Exch.  of  Pleas, 
1836. 

Lydb  V.  Barnard.  ^ 

xIlCTION  on  the  case  for  falsely  representing,  in  an-  Action  against 
swer  to  inquiries  on  the  subject,  that  the  life  interest  of  fo*^j]|^ry'*^! 
Lord  Edward  Thynne  in  the  dividends,  interest,  and  an-  presenting  that 

1  •  m  ,  /•       1         i«     1  •  1      1       «    A      •■  the  life  interest 

nual  income  of  certain  trust  funds,  of  which  the  defendant  oiA.  b,  in 
was  one  of  the  trustees  under  his  Lordship's  marriage  fonds,°of  which 
settlement,  was  charged  only  with  three  annuities :  where-  ****  defendant 

\     ,  ,  ''M  trustee, 

by  the  plaintiff  was  induced  to  advance  to  the  said  Lord  was  charged 
Edward  Thynne  the  sum  of  999/.  for  the  purchase  of  an  annuities, 
annuity  from  the  said  Lord  Edward  Thynne^  secured  by  jiJ^ff^JJj^ 
bis  covenant,  bond,  and  warrant  of  attorney,  and  also  by  i^^^uced  to  ad- 

vance  a  sum 

an  assignment  of  his  interest  in  the  dividends  of  the  stock ;  of  money  for 

whereas  the  defendant,  at  the  time  he  so  represented,  an^anmUty^^ 

well  knew  that  the  same  funds  were  also  charged  with  a  ^"^ed  b^'hi, 

mortgage  for  the  sum  of  30,000/.,  &c.  ^°d«  &c.*  and 

-  also  by  an  as- 

Pleat. — Firttf  not  guilty;  secondly ^  that  the  plaintiff  signmentofsuch 
was  not,  by  the  said  supposed  representations  and  asser-  whtreaTthe 
tions  of  the  defendant  in  the  declaration  mentioned,  in-  defendant,  at 

the  time  be 

dnced  to  advance,  nor  did  he  in  consequence  thereof  ad-  made  such 
vance,  the  smd  sum  of  999/.  in  the  declaration  mentioned,  weiilUnew^that 
or  any  part  thereof,  or  purchase  of  the  said  Lord  Edward  JJerTIL'^^*'* 
Thynne  the  said  annuity  therein  mentioned,  in  manner  and  charged  with  a 

,  o  mortgage  for 

form  &C  20,0001.   it 

The  cause  was  tried  before  the  Lord  Chief  Baron  at  JhTtrianhat 
the  Middlesex  sittings  after  last  Trinity  Term,  when  it  ^®  represenu- 

,        ,  ,  tion  in  question 

^)pearing  that  the  representation  in  question  was  made  by  was  made,  if  at 
parol,  his  Lordship  nonsuited  the  plaintiff,  being  of  opin-  LoVd^J^erT 
ion  that  such  a  representation  was  within  the  9  Geo.  4,  c.B.,and  c?i«r- 

ncyf  o*,  were 

c  14,  8*  6.    BompaSt  Serjt.,  in  Michaelmas  Term  last,  of  opinion 

,  ,  ,  It.  ^***'  ^^^  ^^  * 

having  obtained  a  rule  to  shew  cause  why  this  nonsuit  representaUon 

should  not  be  set  aside  and  a  new  trial  had,  reTatin™'?o^he 

credit  and 

Sir  W.  W.  FoUett  and  Cliannell  shewed  cause,  and  »  MVcome*" 

within  the 
9  Geo.  4,  c.  14,  s.  6;  Parke,  B.,  and  Alderton,  B.,  were  of  opinion  that  it  was  not. 
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Ejcch.  of  Pleas,      BowpaSf  Scrjt.,   and  Erie  were  heard  in  support  oi* 
^      ^     ^     tiie  rule. 

Lyde 

Barnard.  ^^^  Court  took  time  to  consider ;  and,  tliere  being  a 

difference  of  opinion  amongst  the  Judges,  they  now  de- 
TiVered  their  opinionB  geriatim. 

OuRNEY,  B. — This  action  was  brought  upon  an  alleged 
false  representation  of  the  defendant,  that  the  marriage 
settlement  of  Lord  Edward  Thynne  was  charged  with  only 
three  anntiities;  whereas  it  was  charged,  in  addition,  with 
a  mortgage  of  S0,000/.  to  the  Marquis  of  Baih^  which 
the  defendant  knew.  By  this  representation  it  is  alleged 
Ihe  plaintiff  was  induced  to  advance  a  sum  of  money  for 
the  purchase  of  an  annuity  from  Lord  Eduwrd  Tkfime, 
secured  by  his  cotenant,  bond,  and  warrant  of  attorney, 
and  also  by  an  assigntnent  of  his  interest  in  the  dividends 
of  the  stock  in  which  the  portions  forming  the  subject  of 
the  marriage  settlement  were  invested,  amounting  alto- 
gether to  4333/.  6«.  8d. 

It  appeared  at  the  trial  that  the  represeatation  (if  ever 
matde  al  all)  was,  at  all  events,  made  by  parol;  whereapon 
the  Lord  Chief  Baron  on  that  ground  directed  a  aooMiit. 

The  question  in  this  cause  arises  upon  die  9tk  Geo.  4, 
c.  14,  s.  6,  which  appears  to  have  been  enacted  for  the 
purpose  of  extending  the  operation  of  theStatate  of  Fraads, 
29  Car.  2,  c.  3.  By  section  4  of  that  statute  it  b  enacted, 
**  that  no  action  shall  be  brought  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  person,  &c.,  unless  the  agree- 
ment upon  which  such  action  shaU  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authoriaed.**  Thb  pro- 
tected a  person  who  was  called  upon  to  answer  for  the 
debt  or  miscarriage  of  another,  unless  he  had  made  himself 
responsible  in  writing. 
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But  a  series  of  cases,  commencing  with  the  case  of  Pa*-  ^^**  ^•^^^' 
ley  V.  Freeman  (a),  had  occurred,  in  which  defendants 
were  charged,  not  strictly  and  specifically  as  guarantees 
for  the  solvency  of  others,  but  on  alleged  representations 
and  assurances  respecting  them  and  their  credit  or  ability, 
averred  to  be  false  and  fraudulent 

There  is  no  doubt  that  there  have  been  many  cases  in 
which  false  and  fraudulent  representations  of  the  ability 
of  others  have  been  made,  in  order  to  obtain  credit  for 
Ibem,  by  whieb  honest  men  have  suffered*  On  the  other 
hand,  there  has  been  but  too  much  reason  to  fear  that  in- 
nocent persons  have  been  the  victims,  not  merely  of  inten- 
tionally fake,  but  of  unintentionally  exaggerated  statements 
of  conversations. 

K  inquiry  were  made  and  information  given  respecting 
the  credit  or  ability  of  the  person  whom  the  inquirer  was 
caDed  upon  to  trust  either  with  money  or  with  goods,  the 
inquiry  would  be  private,  the  communication  would  be  pri- 
vate, and,  if  the  inquirer  was  a  competent  witness,  on  his 
evidence  alooe.  Without  the  possibility  of  contradiction  or 
explanation,  the  case  must  rest 

It  had  been  a  subject  of  complaint  that  these  cases  had 
trenched  upon  the  security  intended  to  be  afforded  by  the 
Statute  of  Frauds,  and  it  was  considered  by  the  legis- 
lature that  a  person  so  circumstanced  was  entitled  to  the 
same  protection  as  the  Statute  of  Frauds  had  given  to  the 
person  whom  a  plaintiff  sought  to  charge  for  the  debt  or 
mucarriage  of  another.  To  afford  this  protection,  among 
other  purposes,  the  statute  of  9  Geo.  4,  c.  14,  was  passed. 

That  act  is  intituled,  **  An  Act  for  rendering  a  written 
Instrument  necessary  to  the  Validity  of  certain  Promises 
and  Engagements." 

The  6th  section  enacts,  **  That  no  action  shall  be 
brought  to  charge  any  person  upon  or  by  reason  of  any 

(a)  3  T.  R.  51. 
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£^ch.of  Pleat,  representation  or  assurance  made  or  given  concerning  or 

relating  to  the  conduct,  credit,  ability,  trade,  or  dealings 
of  any  other  person,  to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit^  money,  or  goods  upon, 
(which  I  have  no  doubt  ought  to  be  read,  **  may  obtain 
money  or  goods  upon  credit'*),  unless  such  representation 
or  assurance  be  made  in  writing,  signed  by  the  party  to 
be  charged  therewith.'* 

By  this  clause  the  protection  is  carried  even  farther  than 
by  the  Statute  of  Frauds.  There,  the  party  might  be 
charged  on  awriting  signed  by  a  person  thereunto  by  the  de- 
fendant lawfully  authorized,  which  left  him  exposed  to  be 
charged  by  the  verbal  representation  of  another  that  be 
had  authority  to  sign* 

It  is  contended,  on  the  part  of  the  plaintiff,  that  this  is 
not  an  inquiry  concerning  or  relating  to  the  ability  of  Lord 
Edward  Thynne^  but  an  inquiry  into  a  particular  fact 
respecting  part  of  his  property,  and  therefore  not  within 
the  statute. 

It  is  to  be  observed,  that  this  is  not  a\i  inquiry  into  the 
value  of  a  thing  which  is  to  be  purchased,  but  an  inquiry 
into  a  portion  of  the  ability  of  the  borrower  of  money,  who 
is  to  give  both  his  personal  security  and  the  pledge  of  a 
particular  fund.  If  it  concerns  or  relates  to  his  ability  in 
any  respect  whatever,  it  seems  to  me  to  come  within  the 
act. 

I  consider  it  to  be  an  inquiry  into  the  ability  of  Lord 
Edward  Thynne  in  respect  of  this  property,  the  security 
of  which,  in  addition  to  his  personal  liability,  it  was  in- 
tended to  take.  Was  Lord  Edward  Thynne  able  to  give 
this  security  for  the  payment  of  the  annuity?  Had  he  the 
ability  to  charge  this  particular  fund  ;  that  is,  had  he  or 
not  exhausted  the  fund  ?  |lis  ability  is  greater  or  smaller 
according  to  the  extent  of  the  property  that  he  possesses, 
and  the  amount  of  the  charges  to  which  that  property  has 
been  subjected. 
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Lord  Edward  Thynne  wished  to  obtain  money  from  Exch.  of  pieas, 
Lyde;  he  must  have  represented,  I  presume,  that  he  had 
the  ability  to  charge  this  particular  fund  with  the  pay- 
ment of  the  annuity.  The  inquiry  made  of  the  defendant 
is  as  to  Lord  Edwartfs  ability  in  that  respect  The 
omission  of  the  name  of  Lord  Edward  Thynne  and  his 
ability  to  charge,  in  the  form  of  the  question,  and  the 
putting  forward  the  fund  itself  as  the  thing  respecting 
which  the  inquiry  was  made^  does  not  alter  the  case.  The 
fund  could  not  be  charged  but  by  the  act  of  Lord  Edward 
Thynne ; — his  ability  to  charge  it  is  the  thing  substan- 
tially inquired  into. 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  this 
applies  to  cases  where  the  personal  security  only  of  the 
borrower  or  customer  is  the  subject  of  the  inquiry,  and 
is  that  that  appears  from  the  words  of  the  statute.  There 
no  doubt  that  is  the  principal  object,  because  the  cases 
which  occur  are  mostly  cases  of  that  description ;  but  I 
find  nothing  in  the  act  to  limit  it  to  cases  of  personal 
responsibility. 

The  words  are  general. 

I  thii^k  that  the  conclusion  at  which  I  have  arrived  is 
supported  by  the  express  words  of  the  statute,  and  is 
conformable  to  its  intention. 

The  construction  which  I  have  put  upon  the  statute 
imposes  no  hardship  on  the  party  lending  or  trusting.  He 
who  has  money  to  lend  or  goods  to  sell  on  credit,  and 
doubts  the  ability  of  the  borrower  or  the  buyer,  may  ex- 
act his  own  terms :  he  may  insist  on  having  a  representa- 
tion or  assurance  in  writing  of  the  ability  from  a  third 
person,  and  if  that  be  refused,  he  may  keep  his  money 
or  his  goods.  If  he  thinks  proper  to  trust  without  that, 
I  think  he  has  no  right  to  resort  to  the  responsibility  of 
the  person  of  whom  he  inquires. 

A  different  construction  would  abridge  the  security 
which  it  was  the  object  of  this  act  to  confer  upon  the  per* 
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^'^1^6^^*  sons  of  whom  inquiries  are  made,  and  would,  I  fear,  lead  to 
v_.,y — ^     the  same  consequescea  as  the  cases  that  I  have  meniioned 
Ltdb         produced  with  respect  to  the  Statute  of  Frauds,  until  the 
Barnard,      legislature  found  it  necessary  to  interpose* 

I  think,  therefore,  that  this  rule  for  setting  aside  the 
nonsuit  should  be  discharged. 

Aldbbson,  B* — I  regret  that  the  difference  of  opinion 
existing  in  this  ease  biaIc«8  it  pecessary  for  me  also  to  de^* 
liver  the  jveasons  for  the  judgment  I  hare  formed  upon  it 
The  qnestion  raised  in  thia  case  depends  on  the  con- 
struction to  be  put  by  the  Court  on  the  6th  section  of 
Lord  Tenierden*s  Act,  9  Geo.  4,  c*  14. 

Tliat  section  provides,  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of  any 
representation  or  assurance  made  or  given  concerning  or 
relating  to  the  character,  conduct,  credit,  ability,  trade 
or  deaUngs  of  any  other  person,  to  the  mtent  or  purpose 
that  such  other  person  may  obtain  credit,  monies,  or 
goods  upon,  unless  such  representation  or  assurance  be 
made  in  writing,  signed  by  the  party  to  be  charged 
therewith. 

Mow,  the  facts  of  the  case  seem  to  me  to  be  in  sub- 
stance these: — the  plaintiff  Zyd^  was  about  to  advance  a 
sum  of  money  to  Lord  Edward  Thyrme  on  the  purchase 
of  an  annuity.  The  annuity  was  to  be  secured  (in  ad- 
dition to  his  personal  responsibility)  by  the  assignment  of 
Lord  Edufcurd  Thynne's  interest  in  a  certain  fund,  settled 
at  the  time  of  his  marriage,  and  of  which  the  defendant, 
with  some  other  persons,  was  a  trustee. 

This  fund  was  charged  at  the  time  with  three  annuities, 
payable  to  Mr.  MellisA,  and  was  also  liable  to  a  mortgage 
of  20,000/.,  then  vested  in  the  Marquis  of  BaiA. 

The  defendant  was  applied  to  on  the  part  of  Lyde  to 
inform  him  as  to  the  existing  state  of,  and  charges  upon, 
this  fund ;  and  the  plaintiff  contends  that  on  that  occasion 
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he  wilfiilly  and  fraudulently  made  a  false  representation  to  E*eh,  of  puom, 
him  of  the  amount  of  the  charges  upon  it*    For  this  false 
representatioa  the  action  was  brought. 

It  appeared  at  the  trial  that  the  representation  (if  ever 
made  at  all)  was  at  all  events  made  by  parol :  whereupon 
the  Lord  Chief  Baron  on  that  ground  directed  a  nonsuit. 

According  to  the  ?iew  I  take  of  this  case,  I  think  the 
noDsait  was  wrong,  and  that  the  facts  ought  to  go  to  the 
jury. 

The  question  is  whether  this  was  a  representation  con- 
cerning or  relating  to  the  ability  of  Lord  Edward  Thyrnie^ 
sa  as  to  fall  within  Lord  Tenterderi^  Act* 

If  we  refer  to  the  cases  which  had  occurred  before  the 
legislative  provision,  I  think  it  will  be  found  that  the  de- 
dsiona  in  that  class  of  cases  commencing  with  Pasley  v. 
Freenumf  had  raised  a  weli-foonded  complaint  in  the 
profession,  as  having  in  fact  virtually  repealed  the  Statute 
of  Frauds,  by  which  a  guarantee  was  required  to  be  in 
writing,  and  that  the  object  Lord  Tenterden  had  in  view 
was  to  place  both  on  the  same  footing,  and  to  provide  that 
a  written  document  should  be  equally  required  in  both. 
The  twa  cases  are,  I  think,  identical  in  principle ;  for,  a 
guarantee  increases  the  ability  of  the  third  person  who  is 
about  to  be  trusted,  by  adding  to  the  value  of  his  personal 
responsibility  that  of  the  person  making  the  guarantee. 
And,  in  like  manner,  as  the  false  and  fraudulent  representa- 
tion as  to  the  third  person's  ability  equally  adds,  in  the 
opinion  of  the  person  trusting  to  it,  to  the  value  of  the 
third  person's  responsibility ;  it  ought  justly  to  have,  and 
it  has  in  law,  the  effect  of  pledging  also  the  personal  re- 
sponsibility of  the  fraudulent  representer  of  the  facts.  The 
fraud  in  substance  amounts  to  an  implied  guarantee  of  the 
third  person's  solvency. 

I  think,  therefore,  that  we  should  take  this  as  the  key 
to  the  true  construction  of  Lord  Tenierden's  Act,  and  if 
we  do  so,  it  seems  to  me  to  follow  from  it  that  a  represent 
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Exeh,  of  Pleas,  tatioD.  to  be  Within  the  act.  must  be  one  by  which  the 

value  of  the  personal  responsibility  of  the  third  person  is 
increased  in  the  judgment  of  the  individual  from  whom 
he  is  about  to  obtain  credit,  money>  or  goods ;  and  this  re- 
ceives confirmation,  I  thinks  from  the  other  words  of  the 
act* 

The  other  representations  are  as  to  character,  conduct, 
credit,  trade,  and  dealings.  All  these  look  as  if  directed 
to  general  character  for  solvency,  general  conduct  in  pe- 
cuniary aifairs,  general  credit  on  the  Exchange,  general 
mode  of  conducting  trade  or  business. 

The  representation  may  no  doubt,  and  most  commonly 
will,  be  made  as  to  particular  incidents  in  character,  con- 
duct, and  the  like,  but  all  tliese  representations  necessarily 
affect  the  general  character,  conduct,  credit,  trade  and 
dealings,  and  consequently  there  can  be  no  ambiguity  or 
difficulty  in  construing  the  act  in  cases  of  this  description. 
For,  the  third  person's  personal  responsibility  is  necessarily 
involved  in  the  result  of  such  an  inquiry  and  the  answer 
to  it — if  money,  goods,  or  credit  be  obtained  in  consequence 
thereof.  But  when  we  take  the  word  ability  (by  which  is 
of  course  meant  pecuniary  ability),  the  case  becomes  some- 
what ambiguous.  For,  though  a  man's  pecuniary  ability 
depends  on  the  value  of  the  whole  and  of  every  part  of  his 
property;  yet  a  representation  confined  wholly  to  the 
value  of  a  particular  portion  of  his  property  in  possession, 
remainder,  or  expectation,  may  or  may  not  relate  to  his 
pecuniary  ability,  and  increase  the  value  of  his  personal 
responsibility  to  the  person  making  the  inquiry,  according 
to  the  circumstances  under  which  it  is  made. 

If  the  querist  is  about  to  trust  to  his  intended  debtor's 
personal  responsibility,  and  the  object  of  the  question  is 
to  ascertain  how  far  he  will  be  safe  in  so  doing,  there  can 
be  no  doubt  that  such  a  representation  does  relate  to  the 
third  person's  ability,  and  is  within  the  act ;  but,  if  he  be 
only  about  to  take  an  assignment  of  the  property  itself,  and 
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the  object  18  to  ascertain  the  value  of  that  property,  then  Exch,ofPieas, 
it  is,  I  think,  as  manifest  that  the  pecuniary  ability  of  the 
person  about  to  assign  has  nothing  to  do  with  it.  The 
party  taking  the  assignment  only  looks  to  the  property 
itself,  and  does  not  in  that  case  trust  the  intended  con- 
tractor  at  all.  If  we  were  to  hold  such,  a  representation 
to  be  within  the  act,  I  do  not  see  how  we  are  to  stop  short 
of  saying  that  all  representations  relating  to  contracts  be- 
tween third  persons  must  be  in  writing,  if  such  contracts 
relate  to  credit,  or  to  the  obtaining  of  money,  or  even  to 
the  sale  or  pledge  of  the  goods.  The  assignment  of  a 
mortgage,  or  the  sale  of  an  estate,  or  the  sale  or  pledge 
of  any  goods,  would  be  within  it,  and  a  fraudulent  and 
false  representation  of  the  value  of  or  charges  upon  the 
estate  mortgaged  or  sold,  or  the  goods  to  be  delivered  or 
pledged,  would  be  without  danger  if  by  parol.  Indeed, 
the  case  of  a  party  lending  money  on  mortgage,  who 
always  has  a  double  claim,  first  on  the  property  mort- 
'gaged,  secondly,  on  the  personal  responsibility  of  the 
mortgagor  by  express  covenant,  seems  to  me  not  easily 
distinguishable  from  the  present.  And  consequently,  a 
representation  as  to  the  value  of  the  estate  would  be 
within  the  act,  if  this  case  be  so.  I  do  not  say  that  it 
would  not  be  a  very  good  law  if  it  were  so,  but  I  am 
not  prepared  to  go  so  far  in  the  construction  of  this  act. 

The  concluding  words  of  the  section  plainly,  as  it  seems 
to  me,  point  to  the  same  construction.  The  representa- 
tion must  be,  "  to  the  intent  that  the  third  person  may 
obtain  credit,  money,  or  goods  upon;"  which  appear  to  me 
to  shew  that  the  object  of  the  act  was  confined  to  cases 
in  which  the  third  person's  responsibility  is  trusted. 

According  to  the  view  which  I  take  of  the  act,  the  re- 
presentation, in  order  to  be  within  it,  must,  therefore,  be 
of  the  third  person's  trustworthiness,  as  evidenced  by  his 
character,  conduct,  ability,  credit,  trade,  or  dealings,  and 
must  be  one  whereby,  if  true,  that  trustworthiness  is  in- 
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Erch.  of  Pleas,  creased.     If  indeed  the  real  clause  as  drawn  by  Lord 

Tenierden  stood  thus,  **  To  the  intent  that  such  third 
person  might  obtain  money  or  goods  upon  credit,'*  which 
is  highly  probable,  this  conclusion  would  be  strengthened. 
But  I  do  not  rely  on  that  which  is,  after  all,  only  matter  of 
probable  conjecture  from  the  ungrammatical  state  of  the 
sentence  as  it  now  stands. 

I  proceed,  then,  to  apply  the  above  principles  to  the 
present  case.  Here  the  representation  to  the  plaintiff  is 
one  which  it  is  admitted  relates  solely  to  that  portion  of 
Lord  Edward  Thynne^s  property  of  which  the  plaintiff 
was  about  to  take  an  absolute  assignment.  And  I  think 
the  question  put  had  reference  only  to  that  assignment. 

The  plaintiff  did  not,  as  it  appears  to  me,  apply  to  the 
defendant  for  any  assurance  as  to  Lord  Edward  Thytme^a 
trustworthiness ;  all  that  he  wished  to  know  was  the  value 
of  a  particular  fund  about  to  be  absolutely  assigned  to  him; 
and,  although  the  personal  responsibility  of  Lord  Edward 
Thytme  was  also  to  be  taken,  and  therefore  a  repre- 
sentation as  to  the  value  of  a  portion  of  his  property  might, 
if  unexplained,  have  reference  to  that  also,  yet  I  think  the 
peculiar  circumstances  of  this  case,  so  far  as  it  had  gone 
when  the  nonsuit  took  place,  negative  that  supposition 
here ;  and  then,  that  this  representation  (if  made  at  all  by 
the  defendant)  was  one  relating  solely  to  the  value  of  the 
property  to  be  assigned,  and  having  no  reference  at  all  to 
the  trustworthiness  of  Lord  Edward  TftyrniCf  whose  abi- 
lity, according  to  the  view  I  take  of  this  Act  of  Parliament, 
would  in  this  case  depend  not  on  the  property  assigned* 
but  on  the  residue  of  his  property  alone,  respecting  which 
no  inquiry  was  made.  If,  however,  I  am  wrong  in  this 
view  of  the  facts  of  the  case,  still  I  apprehend  the  non- 
suit was  wrong,  and  that  there  ought  to  be  a  new  trial,  in 
order  that  these  facts  may  be  submitted  to  the  jury.  For, 
if  it  be  doubtful  whether  the  question  was  put  and  the 
representation  made  solely  with  reference  to  the  value  of 
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the  property  to  be  assigned,  or  partly  with  reference  to  Exch.  of  Puat, 
that  and  partly  to  the  personal  responsibility  of  Lord 
Edward  TAjfune,  still  the  plaintiff  ought  not  to  have 
been  nonsuited,  but  that  doubtful  question  of  fact  should 
have  been  left  to  the  jury  with  proper  directions  from  the 
Lord  Chief  Baron. 

The  case  in  principle  falls  within  the  rule  established  in 
actions  for  a  malicious  prosecution,  where,  although  the 
question  of  probable  cause  is  for  the  Judge,  still,  if  the 
facts  are  disputed  on  which  that  question  depends,  the  case 
as  to  that  point  must  go  to  the  jury  with  proper  directions 
from  the  Judge.  In  this  case,  therefore,  if  the  facts  were 
doubtful^  it  seems  to  me  that  the  Lord  Chief  Baron  should 
have  directed  the  jury,  that  if  they  thought  this  question 
was  put,  and  the  representation  made  ai  all  with  refe* 
rence  to  the  trustworthiness  of  Lord  Edward  Thynne^ 
they  ought  at  all  events  to  find  for  the  defendant,  the  re- 
presentation not  being  in  writing ;  but  that,  if  they  thought 
it  had  reference  solely  to  the  value  of  the  property,  then 
they  should  further  consider  whether  it  had  been  made 
fraudulently  by  the  defendant* 

For  these  reasons  I  think  the  nonsuit  wrong. 

Par&e,  B. — The  facts  of  this  case  having  been  already 
stated,  it  is  useless  to  repeat  them ;  but,  in  order  to  under- 
stand the  question  to  be  decided,  it  is  necessary  to  observe, 
that,  although  the  plaintiff  intended  to  pay  his  money  for 
the  annuity,  partly  on  the  security  of  the  transfer  of  Lord 
Edward  Thynne^s  interest  in  the  fund,  and  partly  on  his 
personal  credit,  the  question  to  the  defendant,  and  his  re- 
presentation in  answer  to  it,  related  to  the  fund  only,  and 
in  no  way  to  the  personal  credit  of  the  proposed  grantor; 
for,  the  plaintiff's  witness  asked  the  question  with  a  view 
that  the  plaintiff  should  take  a  transfer  of  all  the  interest 
of  Lord  Edward,  and  thus  prevent  it  from  being  any 
longer  a  part  of  the  means  which  constituted  his  personal 
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Bxch.  of  Pleat,  Credit :  the  plaintiff^  in  so  far  as  he  trusted  to  the  per« 
^  '  ^     sonal  credit  of  Lord  Edward^  looking  to  the  other  means 
Lyde         which  he  might  possess  ;  and  as  the  witness  inquired  as  to 
Barnard.      ^^^    si^\A   of   the  fund  only,    and  made  no  reference 
whatever  to  Lord  Edward  Thynne^s  general  solvency^  it 
must  be  understood^  primd  facie,  at  least,  that  the  defen- 
dant's representation  was  meant  by  him  to  relate  to  the 
state  of  the  fund  only,  and  not  to  that  fund  as  an  element 
of  his  personal  credit.     If  any  doubt  could  exist  on  this 
question,  it  should  have  been  submitted  to  the  jury. 

The  case,  then,  I  consider  to  be  precisely  the  same  as 
if  Lord  Edward  Thynne^s  personal  credit  was  no  way  in 
question,  and  as  if  the  only  subject  of  inquiry  and  repre- 
sentation had  been  the  state  of  the  fund  itself,  or,  which 
is  the  same  thing,  of  some  subject-matter  which  the  in- 
quirer was  about  to  purchase ;  and  we  are  to  decide  whe- 
ther a  representation  concerning  and  relating  to  the  qualities 
of  a  thing  only,  and  not  to  the  personal  credit  of  a  third 
person,  be  within  the  9  Geo.  4,  c.  14,  &•  6.  I  am  of  opin- 
ion, after  much' consideration,  that  it  is  not.  The  clause  is 
as  follows :  [The  learned  Baron  here  read  the  clause]. 

If  we  construe  the  first  words  of  the  clause  according 
to  their  ordinary  import,  as  we  ought  to  do,  it  appears  to 
me  impossible  to  say,  that  a  representation  or  assurance 
only  as  to  the  state  of  the  property  to  be  transferred  to 
the  inquirer  in  any  way  concerns  or  relates  to  the  ^'charac- 
ter, credit,  conduct,  ability,  trade,  or  dealings"  of  the  per- 
son who  is  to  transfer.  It  does  not  concern  or  relate  to 
his  character,  nor  to  his  credit;  it  does  not  relate  to  his 
conduct,  trade,  or  dealings;  for  it  is  wholly  immaterial, 
with  reference  to  the  inquiry  and  the  answer  to  it,  who 
had  incumbered  the  fund :  the  only  question  in  substance 
being,  to  what  extent  it  was  incumbered.  And  it  does  not 
concern  or  relate  to  his  ability;  for  that  word,  especially 
when  we  look  at  those  which  accompany  it,  means  in  its 
ordinary  sense  some  quaUty  belongbg  to  the  third  party. 
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and  not  to  the  thing  to  be  transferred.  In  order  to  bring  ^ch.  ofPUat, 
the  particular  case  within  the  statute,  this  last  word  is  re- 
lied upon ;  and  it  is  said  that  the  representation  of  the 
state  of  the  fund  relates  to  the  **  ability"  of  the  intended 
grantor  of  the  annuity;  that  is,  to  his  ^*  ability'*  to  fulfil  his 
contract  to  charge  the  fund ;  or,  if  no  contract  was  made  at 
the  time  of  the  representation,  (as  there  was  not),  then  the 
phrase  must  be  changed,  and  it  must  be  said  to  relate  to 
his  **  ability  *'  to  charge  the  fund.  But  this  will  hardly 
be  sufficient  to  answer  the  exigency  of  the  case,  for  there 
U  really  no  question  as  to  the  power  of  the  third  person 
to  charge  the  fund,  such  cu  it  is :  it  must  therefore  be 
said  to  relate  to  his  **  ability  *'  to  giye  security  on  a  fund 
of  adequate  value.  In  like  manner,  I  presume,  if  a  frau- 
dulent representation  were  made  by  one  person  to  ano- 
ther, about  to  purchase  an  estate  from  a  third,  as  to  the 
rent  paid  for  it,  or  its  quality,  as  for  instance,  as  to  the 
existence  of  minerals  under  it,  (which  are  cases,  in  my  view 
of  the  subject,  precisely  analogous  to  this),  such  represen- 
tation would  be  said  to  concern  or  relate  to  the  **  ability*' 
of  the  vendor;  that  is,  to  his  *' ability  "  to  convey  an  estate 
as  valuable  as  the  purchaser  expected  it  to  be  when  he 
made  his  purchase.  In  my  apprehension  this  is  a  very 
forced  construction  of  this  word  ;  and  though  the  word  is 
intelligible  enough,  when  read  with  such  contexts,  I  can- 
not help  thinking  that  any  one  who  found  the  word  **  abi- 
lity,'* as  it  stands  in  this  statute,  would  tioi  a  priori  suppose 
that  it  could  be  so  applied.  I  think,  therefore,  that,  ac- 
cording to  the  ordinary  meaning  of  this  word,  this  repre- 
sentation in  no  way  relates  to  the  '^ability*'  of  the  in- 
tended grantor  of  the  annuity. 

But  I  admit  that  words  may  be  construed  in  a  sense 
different  from  their  ordinary  one,  when  the  context  re- 
quires it,  (which  is  not  the  case  here),  or  when  the  act  is 
intended  to  remedy  some  existing  mischief,  and  such  a 
construction  is  required  to  render  the  remedy  effectual. 

VOL.  I.  I  M.  w. 
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Exch,  of  pistuy  For  we  must  always  construe  an  act  so  as  to  suppress  the 
»^     ^'  ^     mischief  and  advance  the  remedy. 

Ltde  We  must  therefore  endeavour  to  ascertain  what  the 

Barnard,  mischief  intended  to  be  remedied  was.  The  framer  of  the 
act  has  not  enabled  us  to  determine  this  by  any  recital  in 
the  section  itself;  and  we  are  therefore  left  to  infer  it  from 
our  knowledge  of  the  state  of  the  law  at  the  time^  and  of 
the  practical  grievances  generally  complained  of. 

It  was  stated  at  the  bar^  on  both  sides,  and  my  learned 
Brothers  who  have  preceded  me  agree,  that  the  mischief 
to  be  remedied  was  the  evasion  of  the  provision  of  the  Sta- 
tute of  Frauds,  that  no  one  could  be  charged  with  the 
debt,  default,  or  miscarriage  of  another,  unless  there  was 
a  note  in  writing  signed  by  the  party  to  be  charged  there- 
with ;  and  I  concur  in  that  opinion.  Since  the  case  of 
Pasley  v.  Freeman,  it  is  well  known,  from  some  reported 
cases,  and  from  others  which  have  not  found  their  way 
into  the  books,  that  a  practice  had  grown  up  of  fixing  a 
person  with  the  debt  of  another  by  parol  evidence  of  a  re- 
presentation as  to  the  solvency  or  trustworthiness  of  a 
third  person,  and  proof  that  credit  was  given  on  the  faith 
of  that  representation.  The  practice  did  not  extend  to 
all  cases  within  the  Statute  of  Frauds.  That  statute  ap- 
plies to  a  guarantee,  for  good  consideration,  for  a  debt 
already  contracted,  as  well  as  where  credit  was  to  be  given ; 
but  the  evil  existed  only  in  those  cases  in  which  credit  was 
subsequently  given,  on  the  faith  of  the  representation 
made.  In  this,  respect  the  practice  of  bringing  actions  on 
such  parol  representations  was  an  evasion  of  the  Statute 
of  Frauds;  and  Lord  Tenterden,  (who  framed  the  act),  I 
think,  meant  to  put  all  cases  on  the  same  footing,  where 
one,  on  the  personal  credit  of  another,  gave  personal  credit 
to  a  third,  and  to  make  it  necessary  that  there  should  be 
a  note  in  writing  where  such  credit  was  given  on  the  faith 
of  a  representation,  as  well  as  where  it  was  given  on  the 
faith  of  a  positive  promise.  I  consider,  therefore,  the  mis- 
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chief  to  be  thisj  and  no  more.-  It  may  be  suggested  that  ^^cA.  of  PUm, 
the  legislature  might  have  meant  to  put  an  end  altogether 
to  the  liabiUty  of  one  person  by  a  fraudulent  parol  repre- 
sentation, whereby  another  received  all  the  benefit  gained 
by  that  representation ;  but  if  such  had  been  the  intention 
of  the  framer  of  the  act,  I  should  have  supposed  he  would 
have  so  drawn  it  as  to  include  aU  cases  of  fraudulent  re- 
presentaticm,  to  the  intent  or  purpose  that  another  might 
obtain  credit  thereby^  whereas  he  has  certainly  limited 
the  prohibition  to  representations  of  character^  credit,  &c., 
which  circumstances  are  those  that  naturally  bear  on  the 
personal  credit  or  trustworthiness  of  that  third  person,  and 
indicate  in  my  mind  that  the  intention  was  to  apply  the 
enactment  only  to  such  cases  wherein  personal  credit  was 
intended  to  be  given  to  another,  and  the  representation 
relates  to  such  personal  credit,  that  is,  to  evasions  of  the 
Statute  of  Frauds. 

The  words  of  the  clause  in  question  are,  it  is  to  be  ob- 
served, clearly  inaccurate,  probably  from  a  mistake  in  the 
transcriber  into  the  Parliamentary  roll.  We  must  make  an 
alteration  in  order  to  complete  the  sense,  and  must  either 
transpose  some  words,  and  read  the  sentence  as  if  it  were 
**  to  the  intent  or  purpose  that  some  other  person  may  ob- 
tain money  or  goods  upon  credit,*'  or  interpolate  others, 
and  read  it  as  if  it  were  ''  to  the  intent  or  purpose  to  ob- 
tain credit,  money,  or  goods  on  such  representation.**  If 
we  assume  Lord  Tenterden^s  object  to  have  been  merely 
to  prevent  evasions  of  the  Statute  of  Frauds,  as  we  think 
it  was,  and  use  this  as  a  key  for  the  construction  of  the 
clause,  it  would  induce  one  to  prefer  the  former  alteration, 
by  which  the  clause  is  made  clearly  to  apply  only  to  cases 
where  the  purpose  of  the  representation  is  to  obtain  per- 
sonal credit  for  the  third  person :  but  then,  it  would  not 
apply  to  aU  cases  of  such  credit,  for  it  would  include  money 
and  goods  only,  not  work  and  labour  done  for  the  third 
person,  or  houses  or  land  let  to  him,  on  the  faith  of  such 
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^^\^r,f^^*  representation;  which, however,  are  cases  by  no  means 

lo36.  n  n  •  •  1 

of  so  frequent  occurrence  as  transactions  in  money  and 
goods.  On  the  other  hand,  if  we  make  the  latter  alteration, 
using  the  same  key  to  the  construction  of  the  clause,  we 
must  reject  the  words  ''  money  or  goods  **  as  surplusage, 
as  they  would  be  included  in  the  general  term  credit.  I 
think  it  highly  probable  that  the  first  correction  would 
make  the  clause  such  as  Lord  Tenterden  originally  wrote 
it ;  but  whichever  is  adopted,  I  am  of  opinion  that  the 
statute  applies  only  to  those  cases  in  which  the  represen- 
tation is  made,  relating  to  the  trustworthiness  of  a  third 
person,  with  the  intent  that  he  may  obtain  personal  credit 
on  the  faith  of  such  representation. 

I  do  not  by  any  means  intend  to  say,  that  a  representa- 
tion as  to  the  condition  or  value  of  a  particular  part  of  a 
man's  property,  may  not  relate  to  or  concern  his  **  cha- 
racter, credit,  ftc.,**  within  the  meaning  of  these  words ;  it 
would  do  so  where  the  declared  object  of  the  inquirer 
should  be  to  give  credit  to  a  third  person  upon  his  per^ 
sonal  responsibility,  and  he  is  seeking  information  as  to 
part  of  the  means  which  constitute  its  value ;  but  where 
the  representation  is  made  as  to  the  state  of  part  of  the 
property  of  such  third  person,  not  as  an  element  of  trust- 
worthiness, but  with  a  view  that  the  inquirer  should  obtain 
a  right  to  the  thing  itself,  I  am  of  opinion  that  such  a  re- 
presentation in  no  way  relates  to  or  concerns  the  character, 
conduct,  credit,  **  ability,**  trade,  or  dealings  of  that  third 
person,  within  ^e  meaning  of  this  act. 

For  these  reasons,  I  am  of  opinion  that  the  rule  ought 
.to  be  made  absolute. 

Lord  Abingeb,  C.  B. — ^This  was  a  motion  to  set  aside  a 
nonsuit  upon  the  statute  of  9  Geo.  4,  c.  14,  s.  6.  The 
action  was  brought  tipon  an  alleged  false  representation  of 
the  defendant  that  the  marriage  settlement  of  Lord  Ed^ 
ward  Thynne  was  only  charged  with  three  specific  annul- 
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ties,  whereas  it  was  charged  in  addition  with  a  mortgage  ^e^  <>/  P^o*f 
for  a),00(M.  to  his  father,  the  Marquis  of  Bath,-  upon  which     v.-!!^ 
representation  the  plaintiff  was  induced  to  advance  to  Lord        Ltdi 
Edward  a  sum  of  money  upon  an  annuity  secured  by  a     Barnard. 
charge  upon  the  marriage  settlement.  Upon  the  objection 
urged  at  the  trial,  that  the  representation,  not  being  made 
in  writing,  could  not  by  virtue  of  the  statute  be  the  ground 
of  an  action,  the  plaintiff  was  nonsuited;  since  which  the 
question  has  been  fully  discussed  upon  a  motion  to  set  the 
nonsuit  aside,  and  the  Court  has  taken  some  time  to'con- 
sider  of  the  judgment  which  ought  to  be  given.  And  I  am 
of  opinion  that  the  rule  for  setting  aside  the  nonsuit  should 
be  discharged. 

The  statute  of  9  Geo.  4,  c.  14,  commonly  called  Lord 
Tenterden^s  act,  was  introduced  to  supply  a  defect  which 
had  been  found  by  experience  to  exist  in  the  29  Car,  2, 
c  S,  8.  4,  the  material  part  of  which,  as  it  applies  to  this 
case,  is  in  these  words — "  That  no  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  pro^ 
mise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person,  unless  the  agreement  on  which  such  ac- 
tion shall  be  brought, or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  lawfully  autho- 
rized." The  obvious  policy  of  this  statute  was  to  prevent 
that  fraud  and  perjury  which  had  been  found  by  expe- 
rience, or  was  thought  probable,  to  arise  from  trusting  to 
evidence  of  less  authority  than  that  of  a  w]:itten  document 
for  fixing  upon  a  defendant  the  responsibility  for  the  debt, 
default,  or  miscarriage  for  which  another  person  was  pri- 
marily liable.  This  statute  clearly  extends  to  promises  to 
answer  for  the  debt,  default,  or  miscarriage  of  another, 
whether  that  debt  is  secured  by  mortgage  or  other  specific 
pledge,  or  the  defaulter  miscarriage  arises  from  the  failure 
of  a  specific  security. 

This  statute  seems  to  have  successfully  accomplished 
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^'^^  ^/^^^'  its  object,  till  a  mode  was  discovered  of  evading  it,  by 
N  ^  ^  shaping  the  demand^  not  upon  a  special  promise,  which 
Lydb  the  statute  supposes,  but  upon  a  tort  or  wrong  done  to 
Barnard,  the  plaintiff,  by  some  fake  or  fraudulent  representation 
of  the  defendant,  to  induce  him  to  contract  with  another 
person.  The  first  case  of  this  kind  was  that  of  Pasley  v. 
Freeman  {a).  In  that  case  Mr.  Justice  Grose  differed 
from  the  other  Judges ;  he  treated  it  as  a  case  entirely 
new,  for  which  there  was  no  precedent,  and  as  a  means 
of  evading  the  Statute  of  Frauds  so  obvious,  that  he  pre* 
dieted  an  abundant  succession  of  actions  of  the  same  sort 
as  the  result  of  that  determination.  The  other  Judges, 
Lord  Kenyon,  Mr.  Justice  Ashhurst,  and  Mr.  Justice 
Buller,  admitted  that  there  was  no  precedent  for  such  an 
action,  but  thought  there  were  principles  to  be  found  in 
the  law  to  support  it ;  and  Lord  Kenyon  in  particular, 
with  that  high  tone  of  moral  feeling  which  ever  distin- 
guished his  judgments,  pronounced  that  the  law  would 
have  been  very  defective  if  it  had  not  given  a  remedy  for 
an  injury  resulting  from  a  gross  breach  of  the  plainest 
rules  of  morality.  Whatever  may  have  been  the  merit  of 
this  decision,  it  is  certain  that  the  prediction  of  Mr.  Jus- 
tice Grose  has  been  fully  accomplished.  The  case  of 
Pasley  v.  Freeman  has  been  the  foundation  of  a  nume- 
rous class  of  cases  of  the  like  kind,  some  few  of  which 
only  have  found  their  way  into  the  printed  reports,  the 
great  majority  having  passed  without  further  notice  after 
the  struggle  for  the  verdict  ceased.  It  was  to  remedy  the 
inconvenience  resulting  from  the  frequency  of  those  actions 
that  Lord  Tenterden  introduced  the  statute  9  Geo.  4, 
c.  16,  s.  6,  which  is  in  these  words :  ''  And  be  it  furthejr 
enacted,  that  no  action  shall  be  brought  whereby  to 
charge  any  person  by  reason  of  any  representation  or 
assurance  made  or  given  concerning  or  relating  to  the 

(o)  3  T.  R.  5L 
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character^  conduct^  credit,  ability,  trade,  or  dealings  of  Exch,  of  PUas, 
any  other  person,  to  the  intent  or  purpose  that  such  other     .    ^^^'  ^ 
person  may  obtain  money,  credit,  or  goods  tfpon,  unless        Ltdb 
such  representation  or  assurance  be  made  in  writing,  signed     barnard. 
by  the  party  to  be  charged  therewith.** 

It  has  been  contended,  that  the  case  now  before  us  does 
not  fall  within  the  proper  construction  of  this  statute,  be- 
cause it  is  the  case  of  a  false  representation  of  a  particular 
fact ;  that  it  was  not  a  representation  concerning  the  ge* 
neral  ability  of  Lord  Edward  Thynne,  or  made  with  an 
intention  that  credit,  or  money,  or  goods  should  be  ob- 
tained, upon  the  belief  of  his  general  ability ;  and  that  the 
statute  ought,  by  construction,  to  be  confined  to  cases 
where  the  representation  concerns  the  general  ability,  or 
where  the  party  to  whom  it  is  made  proposes  only  to  rely 
on  the  general  ability,  or  personal  security  or  promise,  of 
the  person  to  be  trusted. 

It  is  true  that  the  question  raised  turns  upon  the  mean- 
ing of  the  word  abUiiy  in  the  act.  The  first  objection 
pre-supposes  that  the  word  general  ought  to  be  implied 
before  the  word  ability ^  in  order  to  give  to  the  whole 
clause  the  sense  contended  for.  Now,  it  seems  to  me  to 
be  contrary  to  the  first  principles  which  ought  to  govern 
the  construction  of  a  remedial  statute,  to  introduce  words 
by  implication  for  the  purpose  of  narrowing  the  remedy, 
and  thereby  excluding  a  particular  class  of  cases  that  are 
obTiously  within  the  mischief.  For  if  this  construction 
should  preyail,  the  mischief  apprehended  by  Mr.  Justice 
GrosCf  and  verified  by  experience,  will  be  met  by  a  very 
inadequate  remedy,  as  it  will  be  found  very  easy  to  make 
such  actions  turn  upon  representations  and  assurances, 
that  are  collateral  to  the  general  ability  of  a  third  person. 
Such,  for  instance,  as  the  representation  of  the  value  of  a 
particular  estate,  either  in  land  or  goods ;  of  the  power  to 
charge  it;  of  the  soundness  of  the  title;  of  the  expecta- 
tions of  the  party,  or  his  right  or  well-grounded  hope  of 
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Exch,  of  puoM,  a  legacyi  successioiii  inheritance,  or' office.  The  inquiry  of 
^  '  ^  the  party  seeking  information  will  be  ingeniously  directed 
Lyde  to  some  specific  object  or  circumstance  from  which  the 
Barnard,  ability  of  the  party  to  perform  the  engagement  upon 
which  he  is  trusted  with  money  may  be  inferred,  and  thus 
a  plentiful  crop  of  actions  will  be  left  behind,  whereby, 
upon  verbal  representations  alone,  a  defendant  may  be 
charged  with  the  debt,  default,  or  miscarriage  of  another. 
As  in  the  present  case,  it  is  plain  that  the  defendant  is 
sought  to  be  charged  for  the  debt,  default,  and  miscar- 
riage of  Lord  Edward  Thynne,  in  the  non-payment  of 
the  annuity  which  he  contracted  to  pay.  And  I  cannot 
very  well  see  the  policy  of  requiring  a  written  represen- 
tation of  the  general  ability  of  Lord  Edward  Thynne  to 
pay  an  annuity  by  means  of  his  general  pecuniary  re- 
sources, and  at  the  same  time  of  excluding  the  necessity 
of  a  written  representation  of  his  ability  to  pay  it  out  of  or 
by  means  of  a  particular  unfettered  fund.  The  one  and 
the  other  are  equally  susceptible  of  misapprehension,  of 
uncertainty,  of  distortion,  of  misconstruction,  or  of  being 
invented  by  fraud  and  supported  by  perjury. 

But  after  all,  what  does  the  general  ability  or  substance 
of  a  man  consist  in,  but  in  one  or  more  particular  sources 
from  whence  it  is  derived  ?  He  may  have  a  landed  estate 
unfettered  by  mortgage  or  other  incumbrance,  or  a  sum 
of  money  in  the  funds,  or  a  large  capital  embarked  in  a 
successful  trade,  or  a  large  balance  in  his  banker's  hands. 
Upon  all  or  any  one  of  these  his  general  ability  may  de- 
pend. Can  it  be  said,  that  a  representation  of  any  one  of 
these  sources  of  ability  has  no  relation  to  his  general  abi- 
lity ?  Suppose  that  in  the  case  now  before  us,  the  in- 
quiry had  .  been  in  the  strictest  sense  concerning  the  ge- 
neral ability  of  Lord  Edward  Thynne^  and  the  answer 
had  been  in  these  words  :  *'  I  know  nothing  of  his  cir- 
cumstances, but  that  he  is  entitled  by  his  marriage  set- 
tlement to  the  dividends  for  his  life  of  a  sum  of  forty- 
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three  thousand  pounds,  which  are  invested  in  the  funds,  Exch,  of  Pleat, 
and  that  at  least  one-half  of  these  dividends  are  unfettered 
by  any  charge  upon  them.*'  Could  this  answer  be  said 
to  have  no  relation  to  the  question  ? '  Would  it  not  be  in 
effect  an  answer  from  which  the  party  inquiring  might 
imply  the  general  ability  of  Lord  Edward  Thynne  to  a 
certidn  extent  ?  Would  it  not  be  a  resource  entitling  him 
to  credit,  that  he  should  have  the  ability  to  charge  this 
fund  for  his  life,  to  the  amount  of  half  the  dividends  ? 
Can  it  be  denied  tbat  it  forms  a  part  of  a  man's  general 
ability  that  he  is*  able,  by  specific  means,  to  give  sufficient 
security  to  pay  the  money  he  borrows,  or  to  comply  with 
any  other  pecuniary  engagements  into  which  he  enters  ? 
The  objection  is  more  specious  in  the  second  form, 
namely,  that  in  this  case  the  plaintiff  never  meant  to  re- 
ly on  the  ability  of  Lord  Edward^  or  upon  his  character, 
conduct,  credit,  trade,  or  dealings,  but  upon  a  specific 
security,  respecting  which  alone  his  inquiries  were  directed, 
and  that  the  statement  does  not  extend  to  a  false  repre- 
sentation of  the  value  of  any  specific  property.  This  ob- 
jection, however,  appears  to  me  to  be  founded  on  a  fal- 
lacy. In  fact,  the  plaintiff  meant  to  rely  on  the  ability 
of  Lord  Edward  Thynne  to  give  him  an  efficient  security 
to  repay  him,  by  way  of  a  life  annuity,  the  money  he  ad- 
vanced. It  was  to  ascertain  this  ability  that  he  made  the 
inquiry,  and  it  was  upon  the  alleged  faith  he  put  in  the 
answer  that  he  advanced  the  money.  That  answer  was, 
in  the  very  words  of  the  statute,  a  representation  relating 
to  the  ability  of  Lord  Edward  Thynne^  made  to  the  in- 
tent that  he  might  obtain  money  from  the  plaintiff.  Can 
it  make  any  difference,  in  reason  or  policy,  or  the  mischief 
to  be  remedied,  that  the  party  lending  the  money  or  fur- 
nishing  the  goods  intends  to  take  a  specific  security? 
Is  the  ability  to  give  an  efficient  security  the  less  a  part  of 
the  ability  of  the  party,  because  the  person  inquiring 
means  to  take  such  security  ?  Can  the  intention  of  the 
mquirer  alter  the  relation  of  the  answer  to  the  ability  of 
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Exeh,  qfPUat,  the  party  ?  According  to  this  objection,  an  inquiry  whe- 
ther a  party  wishing  to  borrow  money  has  an  estate  in 
land  of  5000/.  a-year,  or  100,000/.  free  of  all  incumbrances, 
or  a  large  investment  in  goods  addressed  to  foreign  mar- 
kets, upon  which  he  may  assign  the  bill  of  lading,  would 
not  be  an  inquiry  respecting  his  ability,  if  the  object  of 
the  inquirer  were  to  obtain  a  specific  security  for  money 
lent;  but  if  the  object  were  to  lend  money  on  his  personal 
credit  only,  then  the  inquiry  would  relate  to  his  ability, 
and,  consequently,  the  answer  to  such  an  inquiry  would 
or  would  not  concern  or  relate  to  the  ability  of  the  party 
wanting  the  money,  according  to  the  intention  of  the  party 
making  the  inquiry.  The  statement  of  such  a  conclusion 
as  the  necessary  consequence  of  the  argument,  is  in  effect 
a  sufficient  refutation  of  it.  The  statute  says  nothing  of 
the  object  of  the  party  making  the  inquiry,  nor  indeed 
of  the  inquiry  itself.  It  speaks  only  of  a  representation  or 
assurance  concerning  or  relating  to  the  ability  of  any 
other  person,  to  the  intent  or  purpose  that  such  other 
person  should  obtain  money,  goods,  or  credit.  And  it 
seems  to  me,  that  there  is  no  necessity  which  compels  us, 
nor  advantage  to  be  gained  that  should  induce  us,  to  mix 
up  with  these  plain  words,  or  to  qualify  them  by,  any 
reference  to  the  object  of  the  party  to  whom  the  repre- 
sentation is  made,  of  taking  security  upon  any  specific 
fund  for  the  money  or  goods  obtained  from  him.  The 
author  of  this  statute  appears  to  have  had  the  Statute  of 
Frauds  before  him.  Some  of  his  words  are  adopted  from 
that  statute,  and  where  he  has  repudiated  the  words  be- 
fore him  and  adopted  others,  he  seems  to  have  done  so 
with  a  view  not  to  narrow,  but  to  extend  his  remedy  to 
all  possible  cases  in  which  litigation,  fraud,  or  perjury, 
might  be  prevented,  by  requiring  a  written  document  to 
attest  a  representation  or  assurance  concerning  or  relat- 
ing to  the  conduct,  character,  credit,  or  ability  of  an- 
other, by  means  of  which  representation  and  assurance 
the  party  making  it  intended  that  other  person  to  obtain 
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money,  goods,  or  credit    Now,  it  is  plain  that  the  remedy  Eick.  efpuas, 
proposed  by  the  Statute  of  Frauds  extended  to  a  pro- 
mise to  pay  any  debt,  or  answer  for  any  default  of  an- 
other, whether  that  debt  was  secured  by  mortgage  or  not, 
or  whether  specific  security  was  taken  or  not  against  that 
default ;  whereas,  by  the  constructdon  now  contended  for, 
though  a  promise  to  pay  a  debt  of  another,  secured  by 
mortgage,  is  within  the  Statute  of  Frauds,  yet  a  false  re- 
presentation of  the  value  of  the  property  is  not  within 
Lord  Tenierden's  act ;  nor  can  any  representation  of  the 
value  of  specific  property  be  determined  to  be  within  the 
act,  till  the  party  to  whom  it  b  made  shall  have  finally 
concluded,  whether  he  will  take  a  specific  security  or  rely 
on  the  personal  credit  of  the  party  who  is  represented  to 
be  able  to  give  that  security.    It  seems  to  me,  therefore, 
that  the  true  construction  of  the  statute  is,  that  the  repre- 
sentation or  assurance  should  concern  or  relate  to  the 
ability  of  the  other  person,  effectuciUy  to  perform  and 
watirfy  the  engagement  of  a  pecuniary  nature ,  into  which 
he  has  proposed  to  enter,  and  upon  the  faith  of  which  he 
is  to  obtain  money,  credit,  or  goods.    And  as  the  repre- 
sentation in  this  case  was  clearly  one  of  that  nature,  I 
think  it  was  within  both  the  words  and  spirit  of  the  statute. 
With  regard  to  the  remarks  which  have  been  made  upon 
the  introduction  into  the  statute  of  the  word  upon,  without 
any  grammatical  relation  to  the  other  words  of  the  sentence, 
I  must  observe,  that  I  am  decidedly  of  opinion  that  this 
word  most  be  rejected  as  nonsensical,  and  that  we  cannot 
admit  a  conjectural  transposition  of  it  in  order  to  inter- 
pret the  statute*  Neither  do  I  think  that  either  of  the  con- 
jectures offered  gives  the  most  probable  account  for  the 
introduction  of  the  word.    The  manuscript  of  this  clause 
most  probably  contained  the  word  thereupon ;  on  revising 
it,  the  authoi^  considered  that  the  word  was  superfluous 
to  express  his  meaning,  and  that  it  might  possibly,  if  it 
had  any  effect,  rather  narrow  the  construction.    He  has 
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therefore  meant  to  strike  it  out,  but  has  not  carried  hi» 
erasure  with  sufficient  force  through  the  latter  part  of  the 
word.  The  word  upon  has,  therefore,  found  its  way  into 
the  print,  and  has  escaped  notice  afterwards  when  the 
bill  was  in  committee.  The  printers  of  bills  for  the  two 
houses  seldom  commit  an  error  on  the  side  of  omission. 
Every  thing  which  is  not  beyond  doubt  erased  in  MS. 
is  sure  to  be  served  up  in  print,  and,  if  it  should  after- 
wards escape  detection  in  committee,  finds  its  way  upon 
the  rolls  of  Parliament,  and  into  the  Statute  Book. 


Lord  Abinoer,  C.  B.,  then  said — The  Court  being 
equally  divided  in  opinion,  the  effect  would  be  that  the 
rule  would  be  discharged  ;  but  the  question  being  one  of 
much  importance,  the  Court  are  disposed  to  allow  the 
defendant  to  have  a  new  trial  on  payment  of  costs,  in 
order  that  he  may  have  an  opportunity  of  raising  the 
question  on  the  record,  for  the  opinion  of  a  Court  of 
Error. 

Rule  accordingly. 


Thomas  v,  Shillibeer  and  Morton. 

jtstumptii  Assumpsit  for  money  had  and  received,  and  on  an 
fwdrntr^slnd  account  stated.— The  defendant  Morton  suffered  judg- 

M;  for  money 

had  and  received.  Plea,  as  to  25L,  parcel  &c,  that  on  &c.,  the  defendants  were  carrying  on  business 
in  partnership,  and  employing  many  senrants;  that  while  they  were  such  partners,  the  plaintiff  de- 
posited vrith  them,  as  such  partners,  the  said  sum  of  25L,  as  a  security  for  his  faithfully  accounting 
for  all  monies  receivied  by  him  as  their  senrant,  to  be  repaid  to  him  on  quitting  their  employ;  that 
they  dissolved  partnership,  and  it  was  thereupon  agreed  between  them  that  the  defendant  S,  should 
take  upon  himself  the  payment  of  part  of  the  debts,  and  retain  in  his  employ  certain  of  the  ser- 
vants ;  and  that  the  defendant  M.  should  take  upon  himself  the  payment  of  other  debts,  and  retain 
In  his  employ  others  of  the  servanU;  and  that,  in  pursuance  of  such  agreement,  Af.  took  upon  him- 
self the  payment  of  the  25^  to  the  plaintiff,  and  retained  the  plaintiff  in  hb  sole  employ ;  that  the 
plaintiff  had  notice  of  all  the  premises,  and  assented  to  such  agreement  and  retainer  by  M.,  and  in 
consideration  thereof  discharged  S.  from  his  promise  as  to  the  25/. 

RepKeation,  that  M.  did  not  retain  the  plaintiff  in  his  sole  employ,  nor  did  the  plaintiff  assent  to 
such  agreement  and  retainer,  or  discharge  the  defendant,  &c.,  and  issue  thereon. 

After  verdict  for  the  defendant  on  this  issiic — Held,  that  the  plaintiff  was  entitled  to  judgment 
noH  ebttante  vtredicto,  on  the  ground  that  no  contract  was  shewn  which  made  M,  solely  liable  to 
the  plaintiff 
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ment  by  default  The  defendant  ShiUibeer  pleaded,^r«/,  Exeh.  ofPuas, 
except  as  to  the  sum  of  25/.  ^  parcel  of  the  several  sums  ^ 

of  money  in  the  declaration  mentioned,  non  assumpsit;  Thomas 
secondly t  as  to  the  said  sum  of  25/.,  parcel  &c.,  actionem  shillibeer. 
noil,  because,  he  says,  that  on  the  ISth  January^  1833, 
the  said  defendants  were  carrying  on  together,  in  partner* 
ship,  the  business  of  omnibus  proprietors,  and  were  em- 
ploying therein  very  many  servants  and  agents ;  and  that 
whilst  they  were  such  partners  as  aforesaid^  to  wit,  on  &c., 
the  plaintiff  deposited  with  the  defendants,  as  such  partners 
as  aforesaid,  the  said  sum  of  25/.,  parcel  &c.,  as  security 
for  the  plaintiff's  faithfully  accounting  for  all  monies  re- 
ceived by  him  as  their  servant,  to  wit,  as  their  conductor, 
to  be  repaid  to  the  plaintiff  on  his  quitting  their  employ : 
that  afterwards,  to  wit,  on  the  9th  January ^  1834,  the  said 
partnership  was  duly  dissolved  by  mutual  consent,  and 
upon  the  occasion  of  the  said  dissolution  it  was  agreed  by 
and  between  the  defendants  that  the  defendant  Shillibeer 
should  take  upon  himself  the  payment  of  a  certain  part  of 
the  debts  due  from  the  defendants  as  such  partners  as 
aforesaid,  and  should  retain  in  his  sole  employ  certain  of 
the  said  servants  then  lately  employed  by  the  defendants 
in  their  joint  business  as  aforesaid,  and  that  the  said  de- 
fendant Morton  should  take  upon  himself  the  payment  of 
a  certiun  other  part  of  the  said  debts,  and  should  retain 
in  his  sole  employ  certain  other  of  the  said  servants:  and 
the  said  Morton^  in  pursuance  of  the  said  agreement,  then 
took  upon  himself  the  payment  to  the  plaintiff  of  the  said 
sum  of  ftbL,  parcel  &Cm  so  deposited  by  the  plaintiff  with 
the  defendants  as  aforesdd,  and  then  retained  the  plaintiff 
in  lus  sole  employ  and  service :  and  the  said  defendant 
ShiUibeer  avers  that  the  plaintiff  had  notice  of  all  the  pre- 
nuses,  to  wit,  on  the  day  and  year  last  aforesaid,  and  then 
assented  to  the  said  last-mentioned  agreement,  and  to  the 
laid  undertaking  and  retainer  of  the  said  defendant  Morton, 
and,  in  consideration  of  the  premises  respectively,  the 
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Exeh.  of  Pieat,  plaintiff  then  wholly  disch8a*ged  the  defendant  Shittibeer 
^     from  his  said  promise,  so  far  as  it  relates  to  the  said  sum 
Thomas       of  25/.,  parcel  &c. — ^Verification. 

Shilubeer.  Replication  to  the  latter  plea — That  Morion  did  not 
retain  the  plaintiff  in  his  sol£  employ,  nor  had  the  plaintiff 
notice  of  all  the  premises,  nor  did  he  assent  to  the  said 
last-mentioned  agreement,  undertaking,  and  retainer  of 
Morion^  or  discharge  the  defendant  ShUUbeer  from  his 
said  promise  s6  far  as  it  rellates  to  the  said  sum  of  S5^, 
parcel  &c« ;  concluding  to  t  he  country :  and  issue  thereon. 
At  the  trial  before  BoUaitd,  B.,  at  the  Sittings  at  WeH- 
minster f  the  agreement  and  retainer  by  Morton,  as  stated 
in  the  plea,  being  proved,  tlie  defendant  had  a  verdict  on 
the  second  issue.  In  Micha  elmtu  Term,  Crowder  obtained 
a  rule  to  shew  cause  why  judgment  should  not  be  entered 
for  the  plaintiff  Hon  obstante-  veredicto,  on  the  ground  that 
the  second  plea  was  bad  in  eaibstance,  for  not  alleging  that 
Morton  promised  the  plainticff  to  pay  him  the  25L ;  citing 
Price  V.  Easton{a). 

Barstou)  now  shewed  cavase. — The  plea  is  a  sufficient 
answer  to  the  action,  inasm  ucb  as  it  shews  that  SkilUbeer 
is  discharged  from  the  joint  contract  with  the  plaintiff,  and 
that  the  plaintiff  has  taken  Morton  as  his  debtor.  The 
strictness  of  the  rule  as  to  the  transfer  of  debts  on  a  dis- 
solution of  partnership,  whiich  was  laid  down  in  David  v. 
EUice(b)f  has  been  much  relaxed ;  TAompsonv.  Percival(c). 
[Parke,  B. — The  difficulty  liere  is  to  find  matter  in  the 
plea  to  shew  that  an  actioa  could  be  maintained  by  the 
plaintiff  against  Morton  alone,  without  his  having  a  right 
to  plead  in  abatement  the  aon-joinder  of  Shilttbeer.']  It  is 
submitted  that  Shillibeer  is  entirely  discharged,  and  that 
a  count  could  be  framed  against  Morton,  to  which  he 
could  not  plead  the  non-joinder.   It  is  true  there  is  no  ex- 

(fl)  4  B  &  Ad.  433 ;  1  Nev.  &.  (c)  3  Ne?.  &  M.  167^  5  B.  & 
M.303.  '     Adol.925. 

(6)7D.&R.690i5B.&C.196. 
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ties,  whereas  it  was  charged  in  addition  with  a  mortgage  ^c^  of  PieoM, 
for  20,00(ML  to  his  father,  the  Marquis  of  Baihf  upon  which  ^ 

representation  the  plaintiff  was  induced  to  advance  to  Lord  Ltdb 
Edward  a  sum  of  money  upon  an  annuity  secured  by  a  Barnard. 
charge  upon  the  marriage  settlement.  Upon  the  objection 
urged  at  the  trial,  that  the  representation,  not  being  made 
in  writing,  could  not  by  virtue  of  the  statute  be  the  ground 
of  an  action,  the  plaintiff  was  nonsuited;  since  which  the 
question  has  been  fully  discussed  upon  a  motion  to  set  the 
nonsuit  aside,  and  the  Cotirt  has  taken  some  time  to' con- 
sider of  the  judgment  which  ought  to  be  given.  And  I  am 
of  opinion  that  the  rule  for  setting  aside  the  nonsuit  should 
be  discharged. 

The  statute  of  9  Geo.  4,  c.  14,  commonly  called  Lord 
Tenierfien's  act,  was  introduced  to  supply  a  defect  which 
had  been  found  by  experience  to  exist  in  the  29  Car.  2, 
c  S,  8.  4,  the  material  part  of  which,  as  it  applies  to  this 
case,  is  in  these  words — **  That  no  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  prO' 
wise  to  answer  for  the  debt,  default,  or  miscarriage  of 
EDOther  person,  unless  the  agreement  on  which  such  ac- 
tion shall  be  brought, or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  lawfully  autho- 
rized."    The  obvious  policy  of  this  statute  was  to  prevent 
that  fraud  and  perjury  which  had  been  found  by  expe- 
rience, or  was  thought  probable,  to  arise  from  trusting  to 
evidence  of  less  authority  than  that  of  a  written  document 
for  fixing  upon  a  defendant  the  responsibility  for  the  debt, 
default,  or  miscarriage  for  which  another  person  was  pri- 
marily liable.    This  statute  clearly  extends  to  promises  to 
answer  for  the  debt,  default,  or  miscarriage  of  another, 
whether  that  debt  is  secured  by  mortgage  or  other  specific 
pledge,  or  the  default  or  miscarriage  arises  from  the  failure 
of  a  specific  security. 

This  statute  seems  to  have  successfully  accomplished 
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^'^^  ®/^^^>  its  object,  till  a  mode  was  discovered  of  evading  it,  by 
^  shaping  the  demand,  not  upon  a  special  promise ,  which 
Lyue  the  statute  supposes,  but  upon  a  tort  or  wrong  done  to 
Barnard,  the  plaintiff,  by  some  false  or  fraudulent  representation 
of  the  defendant,  to  induce  him  to  contract  with  another 
person.  The  first  case  of  this  kind  was  that  of  Pasley  v. 
Freeman  {a).  In  that  case  Mr.  Justice  Grose  differed 
from  the  other  Judges ;  he  treated  it  as  a  case  entirely 
new,  for  which  there  was  no  precedent,  and  as  a  means 
of  evading  the  Statute  of  Frauds  so  obvious,  that  he  pre- 
dicted an  abundant  succession  of  actions  of  the  same  sort 
as  the  result  of  that  determination.  The  other  Judges, 
Lord  Kent/on^  Mr.  Justice  Ashhurst,  and  Mr.  Justice 
BuUer,  admitted  that  there  was  no  precedent  for  such  an 
action,  but  thought  there  were  principles  to  be  found  in 
the  law  to  support  it ;  and  Lord  Kenyon  in  particular, 
with  that  high  tone  of  moral  feeling  which  ever  distin- 
guished his  judgments,  pronounced  that  the  law  would 
have  been  very  defective  if  it  had  not  given  a  remedy  for 
an  injury  resulting  from  a  gross  breach  of  the  plainest 
rules  of  morality.  Whatever  may  have  been  the  merit  of 
this  decision,  it  is  certain  that  the  prediction  of  Mr.  Jus- 
tice Grose  has  been  fully  accomplished.  The  case  of 
Pasley  v.  Freeman  has  been  the  foundation  of  a  nume- 
rous class  of  cases  of  the  like  kind,  some  few  of  which 
only  have  found  their  way  into  the  printed  reports,  the 
great  majority  having  passed  without  further  notice  after 
the  struggle  for  the  verdict  ceased.  It  was  to  remedy  the 
inconvenience  resulting  from  the  frequency  of  those  actions 
that  Lord  TetUerden  introduced  the  statute  9  Geo.  4, 
c.  16,  s.  6,  which  is  in  these  words:  '*  And  be  it  furthe^r 
enacted,  that  no  action  shall  be  brought  whereby  to 
charge  any  person  by  reason  of  any  representation  or 
assurance  made  or  given  concerning  or  relating  to  the 

(a)  3  T.  R.  61. 
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character,  conduct,  credit,  ability,  trade,  or  dealings  of  Exch.  of  pieat, 
any  other  person,  to  the  intent  or  purpose  that  such  other         ^^^' 
person  may  obtain  money,  credit,  or  goods  upon,  unless 
such  representation  or  assurance  be  made  in  writing,  signed 
by  the  party  to  be  charged  therewith.** 

It  has  been  contended,  that  the  case  now  before  us  does 
not  fall  within  the  proper  construction  of  this  statute,  be* 
cause  it  ia  the  case  of  a  false  representation  of  a  particular 
fiurt ;  that  it  was  not  a  representation  concerning  the  ge- 
neral  ability  of  Lord  Edward  Thynne^  or  made  with  an 
intention  that  credit,  or  money,  or  goods  should  be  ob- 
tainedj  upon  the  belief  of  his  general  ability ;  and  that  the 
statute  ought,  by  construction,  to  be  confined  to  cases 
where  the  representation  concerns  the  general  ability,  or 
where  the  party  to  whom  it  is  made  proposes  only  to  rely 
on  the  general  ability,  or  personal  security  or  promise,  of 
the  person  to  be  trusted. 

It  is  true  that  the  question  raised  turns  upon  the  mean- 
ing of  the  word  abUiiy  in  the  act.    The  first  objection 
pre-supposes  that  the  word  general  ought  to  be  implied 
before  the  word  abiliiy^  in  order  to  give  to  the  whole 
clause  the  sense  contended  for.    Now,  it  seems  to  me  to 
be  contrary  to  the  first  principles  which  ought  to  govern 
the  construction  of  a  remedial  statute,  to  introduce  words 
by  implication  for  the  purpose  of  narrowing  the  remedy, 
and  thereby  excluding  a  particular  class  of  cases  that  are 
obviously  within  the  mischief.     For  if  this  construction 
thould  prevail,  the  mischief  apprehended  by  Mr.  Justice 
Grose f  and  verified  by  experience,  vdll  be  met  by  a  very 
inadequate  remedy,  as  it  will  be  found  very  easy  to  make 
^ach  actions  turn  upon  representations  and  assurances, 
that  are  collateral  to  the  general  ability  of  a  third  person. 
Such,  for  instance,  as  the  representation  of  the  value  of  a 
particular  estate,  either  in  land  or  goods ;  of  the  power  to 
charge  it;  of  the  soundness  of  the  title;  of  the  expecta* 
tions  of  the  party,  or  his  right  or  well-grounded  hope  of 
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Exch,  of  puas,  a  legacy,  succession,  inheritance,  or  office.  The  inquiry  of 

the  party  seeking  information  will  be  ingeniously  directed 
to  some  specific  object  or  circumstance  from  which  the 
ability  of  the  party  to  perform  the  engagement  upon 
which  he  is  trusted  with  money  may  be  inferred,  and  thus 
a  plentiful  crop  of  actions  will  be  left  behind,  whereby, 
upon  verbal  representations  alone,  a  defendant  may  be 
charged  with  the  debt,  default,  or  miscarriage  of  another. 
As  in  the  present  case,  it  is  plain  that  the  defendant  is 
sought  to  be  charged  for  the  debt^  default,  and  miscar- 
riage of  Lord  Edward  Thynne,  in  the  non-payment  of 
the  annuity  which  he  contracted  to  pay.  And  I  cannot 
very  well  see  the  policy  of  requiring  a  written  represen- 
tation of  the  general  ability  of  Lord  Edward  Thymic  to 
pay  an  annuity  by  means  of  his  general  pecuniary  re- 
sources, and  at  the  same  time  of  excluding  the  necessity 
of  a  written  representation  of  his  ability  to  pay  it  out  of  or 
by  means  of  a  particular  unfettered  fund.  The  one  and 
the  other  are  equally  susceptible  of  misapprehension,  of 
uncertainty,  of  distortion,  of  misconstruction,  or  of  being 
invented  by  fraud  and  supported  by  perjury. 

But  after  all,  what  does  the  general  ability  or  substance 
of  a  man  consist  in,  but  in  one  or  more  particular  sources 
from  whence  it  is  derived  ?  He  may  have  a  landed  estate 
unfettered  by  mortgage  or  other  incumbrance,  or  a  sum 
of  money  in  the  funds,  or  a  large  capital  embarked  in  a 
successful  trade,  or  a  large  balance  in  his  banker's  hands. 
Upon  all  or  any  one  of  these  his  general  ability  may  de- 
pend. Can  it  be  said,  that  a  representation  of  any  one  of 
these  sources  of  ability  has  no  relation  to  his  general  abi- 
lity ?  Suppose  that  in  the  case  now  before  us,  the  in- 
quiry had .  been  in  the  strictest  sense  concerning  the  ge- 
neral ability  of  Lord  Edward  Thynne,  and  the  answer 
had  been  in  these  words  :  **  I  know  nothing  of  his  cir- 
cumstances, but  that  he  is  entitled  by  his  marriage  set- 
tlement to  the  dividends  for  his  life  of  a  sum  of  forty- 
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three  thousand  pounds,  which  are  invested  in  the  funds.  Exch,ofPieas, 
and  that  at  least  one-half  of  these  dividends  are  unfettered 
by  any  charge  upon  them.*'  Could  this  answer  be  said 
to  have  no  relation  to  the  question  ? '  Would  it  not  be  in 
effect  an  answer  from  which  the  party  inquiring  might 
imply  the  general  ability  of  Lord  Edward  Thynne  to  a 
certain  extent  ?  Would  it  not  be  a  resource  entitling  him 
to  credit,  that  he  should  have  the  ability  to  charge  this 
Amd  for  his  life,  to  the  amount  of  half  the  dividends  ? 
Can  it  be  denied  that  it  forms  a  part  of  a  man's  general 
ability  that  he  is- able,  by  specific  means,  to  give  sufficient 
security  to  pay  the  money  he  borrows,  or  to  comply  with 
any  other  pecuniary  engagements  into  which  he  enters  ? 
The  objection  is  more  specious  in  the  second  form, 
namely,  that  in  this  case  the  plaintiff  never  meant  to  re- 
ly on  the  ability  of  Lord  Edward^  or  upon  hb  character, 
conduct,  credit,  trade,  or  dealings,  but  upon  a  specific 
security,  respecting  which  alone  hb  inquiries  were  directed, 
and  that  the  statement  does  not  extend  to  a  false  repre- 
sentation of  the  value  of  any  specific  property.  This  ob- 
jection, however,  appears  to  me  to  be  founded  on  a  fal- 
lacy. In  fact,  the  plaintiff  meant  to  rely  on  the  ability 
of  Lord  Edward  Thynne  to  give  him  an  efficient  security 
to  repay  him,  by  way  of  a  life  annuity,  the  money  he  ad- 
Tanced.  It  was  to  ascertain  this  ability  that  he  made  the 
inquiry,  and  it  was  upon  the  alleged  faith  he  put  in  the 
answer  that  he  advanced  the  money.  That  answer  was, 
in  the  very  words  of  the  statute,  a  representation  relating 
to  the  ability  of  Lord  Edward  Thynne,  made  to  the  in- 
tent that  be  might  obtain  money  from  the  plaintiff.  Can 
it  make  any  difference,  in  reason  or  policy,  or  the  mischief 
to  be  remedied,  that  the  party  lending  the  money  or  fur- 
nishing the  goods  intends  to  take  a  specific  security? 
Is  the  ability  to  give  an  efficient  security  the  less  a  part  of 
the  ability  of  the  party,  because  the  person  inquiring 
means  to  take  such  security  ?  Can  the  intention  of  the 
inquirer  alter  the  relation  of  the  answer  to  the  ability  of 


tD  du  oiqectiaOy  an  ioqoiry  whe- 
:o  bmraw  maaej  has  an  estate  in 
r  lW,lMHL  fice  of  aQ  mcumbrancefl, 
addrened  to  foreign  mar- 
die  bSL  of  lading,  would 
mc  ':m-  i^  jmancr -xamtsm^  bamJbiStf^  if  the  object  of 
-txe  .iaiiiuPT  ijj,  :o  *jiaaam  a  nwritk  aecnrity  for  mcmey 
:z  nc  -c  Jm^'jmttz  -«Eze  tn  lead  nHoey  oo  bis  personal 

cf  woidd  relate  to  his  abiUty, 
tD  snch  an  inquiry  would 
ta  tikmbtBifoftkeparttf 
CD  diehitation  of  the  party 
iiwigHt  of  such  a  oondusion 
jc  die  ar{amenty  is  in  effect 
iiL    The  atadue  says  nothing  of 
*— ^p-g  die  inqniry,  nor  indeed 
It  ifiriffT  itIt  of  a  representation  or 
jr  niadng  to   the  abifity  of  any 
or  tiiinwae  that  such  other 
jioiids^  or  credit.    And  it 
eeeaaiti  which  compels  us, 
SOT  Jilv:ania^  :q  3e  gained  shac  skiold  indoee  us,  to  mix 
3n  wrdi  ±e9e  piats  mmb^  or  tt»  qpaMj  them  by,  any 
?effifence  3y  diis  jcqect  at  ;&«  pu?  ^  whom  the  repre- 
jPTnanim  ia  3mw»  oc  '^^''^  security  upon  any  specific 
imi  ixr  ins  nuoey  «v  joai&i  ohciineil  firom  him.    The 
author  at  diia  scKUfie  j^i|iimci  so  have  had  the  Statute  of 
FzamiB  aesbee  kflB.    Siavef  his  words  are  adopted  fitnn 
that  fTBTifr,  ami  where  he  has  lepmfiated  die  words  be- 
fece  am  ami  ai£opaed  «chers»  ke  seems  to  haTc  done  so 
with  a  view  hoc  to  aano«»  b«t  to>  eicfeend  his  remedy  to 
all  prMwhte  cues  in  whkfti  BdgadoOy  frand,  or  perjury, 
au^t  be  pmeBtcdy  by  requiiiBg  a  written  document  to 
atteac  a  reprrsmmtiim  or  assaranoe  concerning  or  relat- 
ing to  the  eonlact.  character,  credit,  or  ability  of  an- 
fAher^  by  means  of  which  representation  and  assurance 
the  party  making  it  intended  that  other  person  to  obtain 
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money,  goods,  or  credit  Now,  it  is  plain  that  the  remedy  Exek.  ofPUtu, 
proposed  by  the  Statute  of  Frauds  extended  to  a  pro- 
mise to  pay  any  debt,  or  answer  for  any  default  of  an- 
other, whether  that  debt  was  secured  by  mortgage  or  not, 
or  whether  specific  security  was  taken  or  not  against  that 
default ;  whereas,  by  the  construction  now  contended  for, 
though  a  promise  to  pay  a  debt  of  another,  secured  by 
mortgage,  is  within  the  Statute  of  Frauds,  yet  a  false  re- 
presentation of  the  value  of  the  property  is  not  within 
Lord  Tenierden's  act ;  nor  can  any  representation  of  the 
value  of  specific  property  be  determined  to  be  within  the 
act,  till  the  party  to  whom  it  is  made  shall  have  finally 
coBcluded,  whether  he  will  take  a  specific  security  or  rely 
on  the  personal  credit  of  the  party  who  is  represented  to 
be  able  to  give  that  security*  It  seems  to  me,  therefore, 
that  the  true  construction  of  the  statute  is,  that  the  repre- 
lentation  or  assurance  should  concern  or  relate  to  the 
abiUty  of  the  other  person,  effectually  to  perform  and 
wiirfff  the  engagement  of  a  pecuniary  nature ^  into  which 
ke  has  proposed  to  enter,  and  upon  the  faith  of  which  he 
is  to  obtain  money,  credit,  or  goods.  And  as  the  repre- 
sentation in  this  case  was  clearly  one  of  that  nature,  I 
think  it  was  within  both  the  words  and  spirit  of  the  statute. 
With  regard  to  the  remarks  which  have  been  made  upon 
the  introduction  into  the  statute  of  the  word  upon,  without 
any  grammatical  relation  to  the  other  words  of  the  sentence, 
I  must  observe,  that  I  am  decidedly  of  opinion  that  this 
word  most  be  rejected  as  nonsensical,  and  that  we  cannot 
admit  a  conjectural  transposition  of  it  in  order  to  inter- 
pret the  statute.  Neither  do  I  think  that  either  of  the  con- 
jectures offered  gives  the  most  probable  account  for  the 
btroduction  of  the  word.  The  manuscript  of  this  clause 
QOBt  probably  contained  the  word  thereupon ;  on  revising 
it,  the  author  considered  that  the  word  was  superfluous 
to  express  his  meaning,  and  that  it  might  possibly,  if  it 
had  any  effect,  rather  narrow  the  construction.    He  has 
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Exch,  of  Pleat, 
1836. 


Lyde 
Barnard. 


therefore  meant  to  strike  it  out,  but  has  not  carried  hin 
erasure  with  sufficient  force  through  the  latter  part  of  the 
word.  The  word  upon  has,  therefore,  found  its  way  into 
the  print,  and  has  escaped  notice  afterwards  when  the 
bill  was  in  committee.  The  printers  of  bills  for  the  two 
houses  seldom  commit  an  error  on  the  side  of  omission. 
Every  thing  which  is  not  beyond  doubt  erased  in  MS. 
is  sure  to  be  served  up  in  print,  and,  if  it  should  after- 
wards escape  detection  in  committee,  finds  its  way  upon 
the  rolls  of  Parliament,  and  into  the  Statute  Book. 


Lord  Abinoer,  C.  B.,  then  said — ^The  Court  being 
equally  divided  in  opinion,  the  effect  would  be  that  the 
rule  would  be  discharged  ;  but  the  question  being  one  of 
much  importance,  the  Court  are  disposed  to  allow  the 
defendant  to  have  a  new  trial  on  payment  of  costs,  in 
order  that  he  may  have  an  opportunity  of  raising  the 
question  on  the  record,  for  the  opinion  of  a  Court  of 
Error. 

Rule  accordingly. 


Thomas  v,  Shillibeer  and  Morton. 


on  an 


Assumpsit  for  money  had  and  received,  and 
account  stated* — The  defendant  Morion  suffered  judg- 


/tuumptU 
•gainst  two  de- 
fendants, iS.and 
M,f  for  money 

had  and  received.  Plea,  as  to  25L,  parcel  &c.,  that  on  &c.,  the  defendants  were  carrying  on  business 
in  partnership,  and  employing  many  servants;  that  while  they  were  such  partners,  the  plaintiff  de* 
posited  with  them,  as  such  partners,  the  said  sum  of  25L,  as  a  security  for  his  faithfully  accomtiog 
for  all  monies  received  by  him  as  their  servant,  to  be  repaid  to  him  on  quitting  their  employ;  that 
they  dissolved  partnership,  and  it  was  thereupon  agreed  between  them  that  the  defendant  S,  ahoold 
take  upon  himself  the  payment  of  part  of  the  debts,  and  retain  in  his  employ  certain  of  the  ter* 
vants ;  and  that  the  defendant  M.  should  take  upon  himself  the  payment  of  other  debts,  and  retain 
in  his  employ  others  of  the  servants;  and  that,  in  pursuance  of  such  agreement,  M,  took  upon  him- 
self the  payment  of  the  252.  to  the  plaintiff,  and  retained  the  plaintiff  in  hb  sole  employ ;  that  tba 
plaintiff  had  notice  of  all  the  premises,  and  assented  to  such  agreement  and  retainer  by  M.,  and  in 
consideration  thereof  discharged  S.  from  his  promise  as  to  the  25/. 

Replication,  that  M,  did  not  retain  the  plaintiff  in  his  sole  employ,  nor  did  the  plaintiff  asaent  to 
such  agreement  and  retainer,  or  discharge  the  defendant,  &c.,  and  issue  thereon. 

After  verdict  for  the  defendant  on  this  issue — Held,  that  the  plaintiff  was  entitled  to  judgment 
noil  ebttante  veredicto,  on  the  ground  that  no  contract  was  shewn  which  made  M,  solely  li^Ie  to 
the  plaintiff 
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ment  by  de&ult  The  defendant  Shillibeer  fleaded fjirsif  Sxek.  o/Puat, 
except  as  to  the  sum  of  25/.  i  parcel  of  the  several  sums  ^ 

of  money  in  the  declaration  mentioned,  non  assumpsit ;       Thomas 
secondly t  as  to  the  said  sum  a(25L,  parcel  &c.,  actionem    shillibeer. 
«»,  because,  he  says,  that  on  the  13th  January,  1833, 
the  said  defendants  were  carrying  on  together,  in  partner- 
ship, the  business  of  omnibus  proprietors,  and  were  em- 
ploying therein  very  many  servants  and  agents;  and  that 
whilst  they  were  such  partners  as  aforesaid,  to  wit,  on  &c., 
die  plaintiff  deposited  with  the  defendants,  as  such  partners 
ss  aforesaid,' the  said  sum  of  25L,  parcel  &c.,  as  security 
for  tbe  plaintiff*s  faithfully  accounting  for  all  monies  re- 
crifed  by  him  as  their  servant,  to  wit,  as  their  conductor, 
to  be  repaid  to  the  plaintiff  on  his  quitting  their  employ: 
diat  afterwards,  to  wit,  on  the  9th  January,  1834,  the  sidd 
pirtnership  was  duly  dissolved  by  mutual  consent,  and 
upon  the  occasion  of  the  said  dissolution  it  was  agreed  by 
and  between  the  defendants  that  the  defendant  ShUHbeer 
should  take  upon  himself  the  payment  of  a  certain  part  of 
the  debts  due  from  the  defendants  as  such  partners  as 
aforesaid,  and  should  retain  in  his  sole  employ  certain  of 
the  said  servants  then  lately  employed  by  the  defendants 
b  their  joint  business  as  aforesaid,  and  that  the  said  de- 
feodant  Morton  should  take  upon  himself  the  payment  of 
t  certain  other  part  of  the  said  debts,  and  should  retain 
in  his  sole  employ  certain  other  of  the  said  servants:  and 
the  said  Morton,  in  pursuance  of  the  said  agreement,  then 
took  upon  himself  the  payment  to  the  plaintiff  of  the  said 
mm  of  it5L,  parcel  &c.,  so  deposited  by  the  plaintiff  with 
the  defendants  as  aforesaid,  and  then  retained  the  plaintiff 
in  his  sole  employ  and  service :  and  the  said  defendant 
Skillibeer  avers  that  the  plaintiff  had  notice  of  all  the  pre- 
mises, to  wit,  on  the  day  and  year  last  aforesaid,  and  then 
assented  to  the  said  last-mentioned  agreement,  and  to  the 
laid  undertaking  and  retainer  of  the  said  defendant  Morton, 
and,  in  consideration  of  the  premises  respectively,  the 
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ExH^i^fttm,  plaintiff  then  whoDj  disduflrged  the  drfirwisnt  Shilti6eet 

from  hn  said  promise,  so  t'mr  as  it  idales  to  the  said  suni 
of  251.  f  parcel  &c. — ^Verification. 

Replicatioo  to  the  latter  plea — That  Mariam  did  not 
retain  the  plaintiff  in  his  sole  employ,  nor  had  the  plaintifl 
notice  of  all  the  premises,  nor  did  he  assent  to  the  said 
last-mentioned  agreement,  imdertaking,  and  retainer  of 
Mortem,  or  discharge  the  dcfiendant  SkiBibeer  from  his 
said  promise  so  iar  as  it  reEates  to  the  said  sum  of  25Lf 
parcel  &c. ;  concluding  to  t  be  country :  and  issue  thereon. 

At  the  trial  before  BoUatwIy  B.,  at  the  Sittings  at  We$l^ 
mituterg  die  agreement  and  retainer  by  Mortom,  as  stated 
in  the  plea,  being  proved,  the  defendant  had  a  yerdict  on 
the  second  issue.  In  Mieha  elmoM  Term,  Crawder  obtained 
a  rule  to  shew  cause  why  judgment  should  not  be  entered 
for  the  plaintiff  fioa  obstante  veredicto,  on  the  ground  that 
the  second  plea  was  bad  in  soibstanoe,  for  not  alleging  that 
Mortom  promised  the  plaintisff  to  pay  him  the  251. ;  citing 
Price  ▼.  Eastern  {a)» 

BarstotD  now  shewed  camse. — The  plea  is  a  sufficieDt 
answer  to  the  action,  inasmuch  as  it  shews  that  SkUUbeer 
is  discharged  from  the  joint  contract  with  the  plaintiff,  and 
that  the  plaintiff  has  taken  Morton  as  his  debtor.  The 
strictness  of  the  rule  as  to  the  transfer  of  debts  on  a  dis- 
solution of  partnership,  whiich  was  laid  down  in  David  t. 
EUice{b\  has  been  much  relaxed;  Thompsonv.Percival{e). 
[Parke,  B. — The  difficulty  bere  is  to  find  matter  in  the 
plea  to  shew  that  an  action  could  be  maintained  by  the 
plaintiff  against  Morton  alone,  without  his  haying  a  right 
to  plead  in  abatement  the  non-joinder  of  Sbillibeer,']  It  is 
submitted  that  S/UUibeer  is  entirely  discharged,  and  that 
a  count  could  be  framed  against  Morton,  to  which  he 
could  not  plead  the  non-joinder.   It  is  true  there  is  no  ex- 

(fl)  4  B  &  Ad.  433 ;   1  Ncv.  &.         (c)  3  Ne?.  &  M.  167  ;  5  B.  & 
M.  303.  '     Adol.925. 

(6)  7 D.&  R.  6£K)  i 5 B.  &  C.  196. 
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press  allegation  that  Morton  promised  the  plaintiff  to  pay  Exeh,  of  PUas; 
him ;  but  it  is  in  substance  the  same,  if  a  number  of  facts  ^  ^  '  ^ 
be  stated^  the  combination  of  which  shews  irresistibly  that  Thomas 
a  sufficient  cause  of  action  has  been  created  against  Mor^  suillibeir. 
ion  alone.  After  verdict,  nothing  more  is  necessary  than 
the  statement  of  such  factSi  as,  being  stated  by  witnesses 
at  Nisi  PriuSf  would  be  sufficient  to  shew  a  right  to  recover 
against  Morton.  The  legal  promise  to  pay  is  no  more  than 
the  result  of  those  facts*  In  an  action  for  money  lent»  an 
admissi6n  that  the  money  was  borrowed  is  sufficient  to 
entitle  the  plaintiff  to  recover;  he  need  not  prove  a  pro- 
nuse  to  pay,  which  is  the  necessary  implication  of  la^v. 
[Aldersonf  B. — Must  not  the  declaration  in  such  case  aver 
that  the  defendant  promised  ?  Lord  Abinger^  C.  B. — 
You  must  not  plead  evidence.]  The  legal  meaning  of  the 
agreement  stated  in  the  plea  is  an  agreement  by  Morton  to 
pay  the  plaintiff.  [Parke,  B. — It  must  be  an  agreement 
with  the  plaintiff.  Lord  Abinger,  C.  B. — It  is  a  very  dif- 
ferent thing  whether  the  plaintiff  made  no  objection  to  an 
agreement  to  which  be  was  not  a  party,  and  whether  an 
agreement  was  made  with  him,  whereby,  in  consideration 
of  his  releasing  one  partner,  the  other  undertook  to  pay 
the  debt.]  It  is  submitted  that  these  facts  would  prove  a 
count  on  such  an  agreement.  They  amount  to  this,  that 
both  parties  come  to  the  plaintiff,  and  state  an  arrange- 
ment between  them,  and  he  assents  to  it.  [Parke,  B. — ^The 
difficulty  is,  you  have  not  got  them  all  together  on  the  face 
of  your  plea.  But  there  may  be  a  question,  whether  the 
latter  part  of  the  plea,  which  states  the  retainer  of  the 
plaintiff  by,  and  his  service  with,  Morton,  is  not  sufficient 
to  support  the  verdict.  The  discharge  of  Shillibeer  is 
alleged  to  be  **  in  consideration  of  the  premises  respec- 
tively :"  if  some  of  the  prembes  furnish  an  adequate  con- 
nderation,  that  is  sufficient]  The  retainer  and  service  do 
furnish  an  adequate  consideration.  There  is  a  benefit  to 
die  plaintiff  in  being  continued  in  the  employment ;  and  in 
consequence  of  the  agreement,  the  concern  is  kept  on  foot 
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Exch.  of  Pleas,  for  the  benefit  of  the  servants,  when  it  miirht  have  been 
^     broken  up  altogether.     [Lord  Abinger,  C.  B — The  dis- 
Thomas       charge  of  ShiUibeer  is  a  discharge  from  a  joint  promise ; 
SuiLLiBEER.    that  is  a  discharge  of  both ;  then  have  you  shewn  that  in 
consequence  of  that  discharge  the  plaintiff  had  a  remedy 
agains  tany  body  else  ?  because  you  have  not  shewn  any 
promise  by  MortonJ]     It  is  submitted  that  on  this  record 
judgment  might  be  given  against  Mor/oit  alone ;  the  joint 
contract  being  discharged,  and  a  new  one  created  against 
hun  alone.     But  the  agreement  as  to  the  retdner  is  suf- 
ficient without  introducing  Morton  into  it  at  all. 

Crowder,  in  support  of  the  rule. — The  only  real  question 
on  the  plea  is,  whether  there  is  any  contract  between 
Morton  and  the  plaintiff.  If  the  retainer  is  a  sufficient 
consideration,  the  discharge  of  iS'At/2i6^er  would  be  equally 
a  discharge  of  Morton.  But  the  whole  plea  goes  upon 
the  supposition  that  the  original  debt  is  subsisting,  only 
that  it  is  transferred  to  Morton.  The  argument  would  go 
to  this ;  that  a  plea  alleging  a  transfer  of  a  debt  might 
amount  to  a  discharge  of  it  altogether.  The  defendant 
never  intended  to  allege  any  consideration  moving  to  a  re^ 
lease  of  the  debt.  The  retainer  of  the  plaintiff  is  only  a 
retainer  by  Morton;  the  plaintiff  was  before  the  servant  of 
both ;  what  benefit  is  it  to  him  to  remain  in  the  service  of 
one  of  them  ?  The  defendant  has  not  stated  any  dibcharge 
from  the  joint  service. 

Lord  Abinger,  C.  B. — It  does  not  appear  on  the  face  of 
the  plea,  that  the  two  were  not  under  an  obligation  to 
keep  the  plaintiff  in  their  service,  or  that,  upon  the  dis- 
solution, the  defendant  Morton  came  under  any  obligation 
which  would  prevent  his  discharging  the  plaintiff  at  any  time. 

Parke,  B. — That  disposes  of  all  the  consideration,  and 
there  is  no  agreement  at  all  which  makes  Morton  solely 
liable  to  the  plaintiff.    The  rule  must  be  absolute. 
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Aldersok,  B. — The  case  comes  to  this,  that  you  must  Exeh.  of  Pleas, 

construe  the  discbarge  stated  in  the  plea  to  be  a  discharge  «- 

of  both  the  defendants,  though  the  plea  treats  it  through-       Tbomas 

out  as  only  a  discbarge  of  one.  Sbillibebr. 

Rule  absolute. 


Lang  r.  Spicbr. 

JL  RES  PASS  for  assault  and  false  imprisonment. — Plea,  By  the  4  &  5 
not  guilty.     By  consent  of  the  parties,  the  following  case  ^I'^it'puuUvi 
was,   under  the  order   of  Gurney.  B.,   stated  for  the  fethcrof  abw- 

*'  Urd  child  bom 

opinion  of  this  Court.  before  the  pas^- 

Tbe  plaintiff*  is,  and  at  the  time  of  the  alleged  assault  whote  mother » 
and  imprisonment  was,  living  in  the  parish  of  Portsea,  ^*^*J  ^°  „^„ 
within  the  borough  of  Portsmouth,   in   the  county  of  » no  longer 

A        »  mi         ■■<•■■-  1  1  •  liable  on  an  or- 

Souihampton.    The  defendant  is,  and  was  at  that  time,  der  of  justices 
GDC  of  His  Majesty's  Justices  of  the  Peace  in  and  for  nanw*oTtu"h" 
the  said  borough.     On  the  7th  day  of  August,  1882,  cWW;  at  lea^ 

®  ^        .  '   while  the  hu8- 

Edward  Carter  and  William  Cooper,  Esquires,  two  of  band  it  of  ability 
His  Majesty's  Justices  of  the  Peace  in    and  for   the    ^1^6^"  he  4 
borough  of  Portsmouth,  made  an  order  of  filiation  against  ^^  ^^i^^*  !* 
the  plaintiff*  concernincc  a  male  bastard  child,  then  lately  »ted  as  a  repeal 
bom  in  the  parish  aforesaid  of  the  body  of  one  Mary  Arm  &  3,  s.  2,  and  49 
Chalion,  single  woman,  whereby  the  said  last-mentioned  ^^'  ^*  ^'  ^^' 
justices  did  adjudge  the  said  plaintiff^  to  be  the  reputed 
father  of  the  said  bastard  child ;  and  thereupon  they  did 
order,  aa  well  for  the  better  relief  of  the  said  parish  of 
Portsea,  as  for  the  sustentation  and   relief  of  the  said 
bastard  child,   that  the  said  plaintiff^  should  pay  or  cause 
to  be  paid  to  the  churchwardens  and  overseers  of  the  poor 
of  the  said  parish  of  Portsea  for  the  time  being,  or  to  some 
or  one  of  them,  the  sum  of  2s.  weekly  and  every  week 
from  the  then  present  time,  for  and  towards  the  keeping, 
sustentation,  and  maintenance  of  the  said  bastard  child, 
for  and  during  so  long  time  as  the  bastard  child  should  be 
chargeable  to  the  said  parish  of  Portsea.    And  they  did 

VOL.  I.  K  M.  w. 
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B*eh.  of  PUat,  further  order,  that  the  said  Mary  Ann  Chalton  should  also 

1836 

^  pay  or  cause  to  be  paid  to  the  said  churchwardens  and 
Lang  overscers  of  the  poor  of  the  said  parish  of  Portsea  for  the 
Spiceb.  time  being,  or  to  some  or  one  of  them,  the  sum  of  6d. 
weekly  and  every  week,  so  long  as  the  said  bastard  child 
should  be  chargeable  to  the  said  parish  of  Portsea^  in  case 
she  should  not  nurse  and  take  care  of  the  said  child 
herself. 

On  the  10th  day  of  November,  1834,  Mary  Ann  ChaUon 
was  lawfully  married  to  one  Joseph  Toe,  who  is  still  living. 
The  said  child  was,  at  the  date  of  the  warrant  hereinafter 
mentioned,  about  the  age  of  three  years,  and  has  been 
living  with  its  mother  and  the  said  Joseph  Toe  since  the 
said  marriage. 

In  obedience  to  the  said  order,  the  plaintiff  paid  weekly 
and  every  week,  the  said  sum  of  2s.  so  ordered  to  be  paid 
by  him  as  aforesaid,  until  the  Ist  day  of  March,  1835, 
when  he  refused  and  ceased  to  make  any  further  payment 
in  obedience  thereto. 

The  said  child  was  chargeable  to  the  said  parish  up  to 
the  time  of  the  said  marriage,  and  after  the  said  marriage 
still  continued  so  chargeable  up  to  the  date  of  the  warrant 
hereinafter  mentioned,  and  was  supported  by  the  officers 
of  the  parish  from  the  payments  so  made  by  the  said  plain- 
tiff  as  long  as  they  were  so  made  as  aforesaid ;  and  after 
the  said  plaintiff  discontinued  the  said  payments,  the  said 
child  was  supported  by  the  said  officers  from  the  stock  and 
at  the  expense  of  the  said  parish.  The  means  of  liveli- 
hood of  the  said  husband  and  Mary  Ann  were  at  that 
time  15s.  a-week,  which  he  received  as  wages  for  labour, 
his  family  then  being  himself,  his  said  wife  Mary  Ann, 
and  one  child,  aged  two  years. 

Some  weeks  after  the  said  plaintiff  had  discontinued  his 
payments,  the  said  parish  officers  informed  the  said  de- 
fendant, so  being  such  justice,  of  the  above  circuni- 
stances,  whereupon  the  defendant  issued  his  summons  to 
the  plaintiff  to  appear  before  him  and  answer.    The  said 
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pbinUff  appeared  thereupon,  and  shewed  cause  before  the  B*ch,  of  PUat, 
said  defendant  why  he  should  not  make  any  further  pay-  ^ 

mentSy  and  refused  to  make  any  further  payments  in  obe-  Lako 
dienoe  to  the  said  order.  The  defendant  considered  the  spicbr. 
cause  so  shewn  to  be  insufficient,  and  thereupon  convicted 
the  plaintiff;  and  by  warrant,  dated  the  3rd  day  of  Sq^- 
iemier,  1835,  committed  him  to  prison,  in  which  he  re- 
mained a  short  time,  when  he  paid  what  was  required, 
and  was  dbcharged* 

The  action  is  brought  in  respect  of  that  imprisonment* 
No  question  is  raised  regarding  the  said  order,  or  any  of 
the  proceedings  before  the  said  justices,  in  point  of  form, 
nor  regarding  the  sufficiency  of  the  plaintiff's  notice  to  the 
defendant  of  this  action.  All  were  duly  made  according 
to  the  several  statutes  in  such  case  respectively  provided. 
The  question  for  the  opinion  of  the  Court  is — 
Whether,  under  the  above-mentioned  circumstances, 
the  liability  of  the  plaintiff  to  make  any  further  payments 
in  obedience  to  the  said  order,  after  the  said  marriage,  was 
suspended  or  removed  by  the  statute  of  the  4th  and  5th 
fVilL  4,  c  76,  knd  particularly  by  the  57th  section  of 
that  9tatute.  If  the  Court  shall  be  of  opinion  that  his 
liability  was  not  suspended  nor  removed,  then  the  plaintiff 
ag^rees  that  a  judgment  shall  and  may  be  entered  against 
him  of  nolle  prosequi  immediately  after  the  decision  of 
this  case,  or  otherwise,  as  the  Court  may  think  fit.  But 
if  the  Court  shall  be  of  a  contrary  opinion,  then  the  defen- 
dant agrees  that  judgment  shall  be  entered  against  him  by 
confession,  of  \0L  damages,  immediately  after  the  decision 
of  this  case,  or  otherwise,  as  the  Court  may  think  fit. 

TAestgcr,  for  the  plaintiff.— The  plaintiff ^s  liability  was 
put  an  end  to  by,  or  at  least  suspended  during,  the  mar- 
^g^»  hy  the  operation  of  the  above  clause*  Tt  may  be 
said  that  it  applies  only  where  the  illegitimate  child  was 
not  actually  chargeable  at  the  time  of  the  marriage.     But 

k2 
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Exeh.  rf  PieoM,  that  Construction  will  not  carry  into  eflfect  the  intention  of  ^ 
*^  the  legislature,  which  was  to   prevent  the  husbands  of 

Lamo  women  in  such  circumstances  from  obtaining  the  benefit 
Spicbb.  of  that  dowry  of  illegitimate  children,  which  was  so  pemi* 
clous  both  to  the  morality  and  the  industry  of  the  poor. 
Where  the  words  of  a  statute  are  clear  and  unambiguous, 
the  best  course  is  to  adopt  them  according  to  their  natural 
and  ordinary  meaning.  Even  where  the  decision  on  the 
words  of  an  act  of  Parliament  was  calculated  to  defeat  its 
apparent  object,  the  Court  has  held  it  better  to  abide  by 
such  consequence,  than  to  put  upon  it  a  construction  not 
warranted  by  its  words,  in  order  to  give  effect  to  its  sup- 
posed intention.  Rex  v.  Barham  (a). 

Dampier,  contri. — This  order  remained  in  force,  not- 
withstanding the  marriage  of  the  mother.  It  is  made 
under  the  statute  18  Eliz.  c.  2,  s.  2,  as  amended  by  the 
49  Geo.  3,  c.  6&  The  4  &  5  WiU.  4,  c.  76,  s.  57,  is 
affirmative  only,  and  not  negative^  in  its  terms.  The 
question  then  is,  whether  it  shall  operate  to  destroy  the 
positive  enactments  of  former  statutes.  The  child  is  to 
be  deemed  a  part  of  the  husband's  family  only  **  for  the 
purposes  of  the  act ;"  not  generally,  or  to  all  intents  and 
purposes.  Again,  it  appears  from  s.  70,  which  avoids 
securities  given  for  the  indemnity  of  parishes  as  to  bastard 
children,  that  the  act  meant  to  preserve  in  force  all  such 
as  had  passed  into  absolute  securities  before  the  passing 
of  the  act,  inasmuch  as  it  is  made  to  apply  only  to  securi- 
ties given  in  respect  to  children  likely  to  be  born  bastards, 
and  whereof  any  woman  shall  be  pregnant  at  the  time  of 
the  passing  of  the  act.  No  doubt  the  husband  is  liable  to 
the  parish  for  relief  given  to  the  child;  that  is  to  say,  he 
is  liable,  having  this  fund  provided  for  him  by  means  of 
the  putative  father.  Both  may  be  chargeable,  and  both 
primarily  liable  to  the  summary  jurisdiction  of  the  justices: 

(a)  8  B.  &  Cress.  104. 
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in  the  same  manner  as  two  funds  may  co-exist  for  the  re-  ^^^  ^f  ^^<^ 
pair  of  a  highway, — the  primary  liability  of  the  inhabit-  - 

ants  of  the  district,  and  the  tolls  in  the  hands  of  trustees,  i^anq 
to  which  the  parish  has  a  right  to  resort.  Rex  ▼.  Nether^  Spicbb. 
iiong(d)t  Rex  v.  Inhabitants  of  Oxfordshire  (fi).  Both  par- 
ties commit  an  offence  if  they  do  not  provide  the  necessary 
funds.  The  words  of  the  statute  will  not  be  violated,  but 
maintained,  by  holding  them  applicable  in  their  strict 
terms  only  to  children  thereafter  born,  or  at  all  events 
to  cases  in  which  there  was  not  before  any  complete 
security.  If  this  be  not  so,  the  justices  in  sessions  will 
have  no  power,  under  s.  7^,  to  make  orders  upon  the  pu- 
tative  father  after  the  marriage  of  the  mother. 

Thesiger,  in  reply. — Where  a  later  statute  has  aflSr- 
mative  words  inconsistent  with  those  of  a  former  act,  the 
former  act  must  be  held  to  be  repealed.  Such  is  the  case 
here.  It  is  said  there  are  two  funds  for  the  relief  of  the 
child:  but  the  statute  says  no  such  thing.  The  putative 
father  is  not  to  supply  a  fund  to  the  husband:  so  long  as 
the  child  continues  chargeable,  and  the  charge  is  to  be 
provided  for  under  the  order,  the  putative  father  is  liable 
to  pay  to  the  parish;  it  is  a  question  altogether  between 
him  and  the  parish  ;  the  husband  has  nothing  to  do  with 
that  fund,  nor  with  the  claim  of  the  parish  on  the  putative 
father.  If  he  has,  how  is  he  to  reach  the  fund  ?  The  de- 
fendant must  say,  that  payment  by  the  father  to  the  parish 
discharges  the  husband  from  the  obligation  of  mainte- 
nance ;  whereas  the  act  says  positively  that  the  husband 
shall  maintain  the  child.  [Lord  Abinger,  C.  B. — Sup- 
pose the  husband  incapable  from  poverty  of  providing  for 
the  child,  what  would  you  say  to  that  case  ?]  Perhaps  the 
liability  might  then  attach  again  on  the  putative  father; 
possibly  the  order  is  only  suspended  while  the  child  con- 
tinues to  be   maintainable  as  a   part  of  the  husband's 

(a)2  B.  &  Aid.  179.        (})  4  B.&  Cress.  194;  S.  C.  6  D-  &  R.  231. 
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Exch,  cf  Pkat,  family.     This,  however,  would  not  prevent  the  general 

principle  from  having  effect,  although  in  the  particular 
case  it  might  not  be  capable  of  application.  But  in  such 
case,  the  husband  would  himself  become  chargeable  by 
reason  of  that  inability,  because  he  is  chargeable  for  relief 
given  to  any  part  of  his  family. 

Lord  Abinger,  C.  B. — I  do  not  know  whether  the  ob- 
ject of  the  legislature  will  be  attained  by  the  decision  to 
which  we  think  ourselves  bound  to  come :  but  I  think  we 
are  bound  to  interpret  the  positive  provisions  of  this  act 
as  we  find  them,  and  that  there  is  no  reason  why  we 
should  speculate  on  what  would  be  the  situation  or  claims 
of  the  parties,  if  the  husband  were  incompetent  to  main- 
tain the  child :  the  efiect  of  that  would  undoubtedly  be, 
under  this  act,  to  bring  the  burden  of  himself  and  all  his 
family  upon  the  parish.  But  under  the  circumstances 
stated  in  this  case,  and  assuming  the  husband  to  be 
competent  to  maintain  the  child  (a),  we  have  here  a  dis- 
tinct parliamentary  provision  imposing  the  charge  upon 
the  husband.  A  fund  is  therefore  provided  for  the  main- 
tenance of  the  child,  and  it  is  no  longer  chargeable  upon 
the  parish  during  the  continuance  of  that  fund.  The 
orders  of  filiation  under  the  former  acts  were  to  be  made 
in  ease  of  the  parish,  and  the  parish  had  no  right  to  insist 
on  them  unless  the  child  were  chargeable.  Then,  by  the 
provisions  of  this  act,  the  child  having  ceased  to  be 
chargeable,  the  parish  has  no  longer  any  power  to  claim 
the  enforcement  of  the  order. 

Parke,  B. — I  am  of  the  same  opinion.  No  question  is 
raised  as  to  the  liability  of  the  magistrate  in  the  action  of 
trespass ;  the  question  which,  by  agreement  of  the  parties, 
is  submitted  for  our  decision,  is,  whether  the  putative 

(a)  This  was  admitted  between  the  parties,  although  it  was  not  ex- 
pressly stated  in  the  case. 
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father  ia  sdll  liable  for  the  maintenance  of  this  child ;  and  £*<^  of  PUmi^ 
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it  seems  to  me  that  he  is  not    It  is  admitted  that  the 

husband  had  sufficient  funds  for  its  maintenance ;  while 
they  remain  sufficient,  the  child  cannot  be  said  to  be 
chargeable ;  but  the  putative  father  is  liable  only  so  long 
as  the  child  continues  chargeable.  It  is  not  necessary  to 
say  what  would  be  the  consequence  in  case  of  the  hus- 
band's incompetency;  but  although  it  is  true  as  a  general 
proposition,  that  affirmative  words  in  a  statute  do  not 
operate  as  a  repeal  of  a  previous  affirmative  enactment, 
unless  where  they  are  clearly  inconsistent,  yet,  looking  at 
the  general  policy  of  this  act  of  Parliament,  and  seeing  no 
provision  for  the  joint  liability  of  the  husband  and  the  pu- 
tative father,  I  should  say  the  effect  of  the  affirmative 
words  in  this  clause  is  to  repeal  the  provbions  of  the 
former  acts  which  have  been  referred  to,  as  inconsistentt 
and  to  destroy  altogether  the  effect  of  the  order  during 
the  marriage  of  the  mother.  And  it  may  be  observed, 
that  this  construction  makes  the  whole  system  uniform : 
the  putative  father  can  never  be  called  upon  after  the 
marriage ;  and  it  is  clear  from  s.  72,  that  it  is  only  in  case 
of  the  inability  of  the  mother  that  an  order  of  bastardy 
can  be  made,  in  respect  of  after-born  children,  by  the 
justices  at  sessions. 

BoLLAND,  B. — I  am  of  tiie  same  opinion.  The  words 
of  the  statute  are  clearly  intended  to  impose  upon  the 
husband  the  liability  of  maintaining  the  illegitimate  chil- 
dren of  his  wife.  The  liability  to  the  parish  can,  at  all 
events,  only  arise  out  of  the  inability  of  the  husband ;  but 
it  is  admitted  that  he  had  in  this  case  sufficient  ability  to 
maintain  the  child.  And  it  is  difficult  to  see  how  the  pu- 
tative father  can  continue  liable  at  all.  This  test  may  be 
applied : — suppose,  the  child  being  chargeable,  the  mother 
marries ;  if  the  liability  is  still  upon  the  putative  father^ 
this  provision  of  the  act  is  inoperative  altogether.    If  the 
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Exch.  of  PUatt  time  arrives  when  the  child  attains  the  aire  of  sixteen,  or 

v^..^^^.^     if  the  mother  dies,  the  parish  may  be  called  upon  to  -bear 

Lanq         the  charge,  but  not  till  then.    I  think  the  parish  is,  in 

SricEs.        this  case,  asking  the  Court  to  compel  the  putative  father 

to  do  that  which  he  is  no  longer  bound  to  do  by  law. 

GuRNEY,  B. — The  statute  certainly  transferred  the 
liability  altogether  from  the  putative  father  to  the  has* 
band. 

Judgment  for  the  defendant. 


GouGENHEiM  V.  Lane  and  Others  (a). 

Where  a  plain-  JL  HIS  was  an  action  of  trespass  brought  by  the  plaintiff, 
pat^pl^a^d  ^^^  ®^®^  •*  formd  pauperis,  for  assaulting  and  impri- 
recovew  only  a    soning  him.    The  declaration  contained  four  counts,  the 

V  fartlung  daroa-  **       ^ 

ges,  he  is  end-  last  of  which  was  for  imprisoning  the  plaintiff  on  the  12th 

c(Mts  taxed  in  the  o(  October,  1832.    The  defendants,  six  in  number,  seve- 

u'^t'i^i^^  rally  pleaded  the  general  issue  (6).  It  appeared  at  the  trial, 

entiUed  to  cotta  that  the  plaintiff  had  been  arrested  on  the  ISth  of  October, 

out  of  pockeL 

Where  there  183S,  upon  a  capios  ad  satisfaciendum,  which  had  been 
aucsroii  one  "of  irregularly  issued  out  of  the  Sheriff's  Court,  and  which  was 
which  only  the    afterwards  set  aside.    The  plaintiff  had  been  also  arrested 

plaintiff  sue-  ^  * 

oeeds  at  the  before  on  another  writ,  but  the  affidavit  being  defective, 

tiff  is  only  en-  that  writ  was  abo  set  aside.     The  plaintiff  also  complained 

^u  of  J?ch  ^^  ^*®'  arrests,  but  one  of  the  defendants,  of  the  name  of 

parts  of  the  Davies,  being  only  implicated  in  the  last  arrest,  the  plain- 

briefiiy  and  such  ... 

of  the  witnesses,  tiff's  counscl,  ou  an  objection  being  taken,  elected  to  aban- 

as  were  neces- 
sary for  the 
issue  on  which  he  succeeded. 

Where,  in  an  action  by  the  plaintiff  In  forwtd  pauperit  against  sereral  defendants,  a  verdict  h 
Ibund  for  some  of  them,  they  are  not  entitled,  under  the  rule  of  BUary  Term  2  WUL  4,  s.  74,  to 
have  their  costs  deducted  from  the  plaintiff's  costs,  because  they  would  not  be  entitled  in  such  a 
case  to  receive  costs  from  the  plaintiff. 

(a)  This  case  was   derided  in     inadvertently  omitted. 
Michaelmat  Term  last,  but  was        (b)  Before  the  new  rules. 
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don  all  the  other  acts  of  trespass  previously  to  that.    The    ExeKo/PUa*, 
jury  acquitted  three  of  the  defendants  altogether,  but  found     ^^.-^^ — ^ 
a  verdict  for  the  plaintiff  against  the  other  three.  Lane,    Gouoenhbim 
BarroufcUffi  axid  Davies,  on  the  fourth  counti  with  one  far-        lans. 
thing  damages.    The  three  last-mentioned  defendants  were 
acquitted  on  the  three  first  counts,  which  had  been  aban- 
doned.    An  application  was  made  to  Lord  Lyndhurstf 
C.  B.j  at  the  trial,  for  a  certificate  to  deprive  the  plaintiff 
of  costs,   Dvhich  his  Lordship  refused.    The  plaintiff's 
attorney  made  out  a  bill  of  costs  against  all  the  defendants, 
to  the  amount  of  1 10/.,  and  delivered  it  to  Lane's  attor- 
ney, who  acted  for  all  the  defendants ;  and  upon  the  tax- 
ation it  was  objected  before  the  Master,  that  the  plaintiff 
was  only  entitled  to  costs  out  of  pocket,  as  he  had  reco- 
vered less  than  5/.;  but  the  Master  taxed  the  plaintiff's 
costs  in  the  usual  way,  on  the  ground  that  the  postea 
gave  him  40«^  and  no  authority  was  shewn  for  taxing  the 
costs  in  any  other  than  the  usual  way.     The  plaintiff's 
costs  were  taxed  at  81/.  IS^.,  from  which  he  deducted 
10/.  17#.  6^  as  the  costs  of  Lane,  Barrowcliff,  and  Da^ 
vies,  on  the  first  three  counts,  but  he  refused  to  allow 
any  costs  to   the  defendants    who    obtained  a  verdict. 
Erie  had  obtained  a  rule  to  shew  cause  why  the  Master 
should  not  review  his  taxation,  and  why  he  should  not  be 
directed  to  allow  the  plaintiff  his  costs  out  of  pocket  only, 
and  confine  the  costs  to  so  much  of  the  briefs  and  to  such 
of  the  witnesses  only  as  he  should  consider  were  neces- 
sary for  establishing  the  imprisonment  of  the  plaintiff, 
and  the  facts  connected  with  it,  subsequently  to  the  l^th 
of  October,  \9SZ,  and  why  the  defendants  who  were  ac* 
qmtted  should  not  have  their  costs  deducted  from  the 
plaintiff's  costs. 

Crowder  and  Mansel  shewed  cause. — The  plaintiff,  al- 
though he  sued  as  a  pauper,  having  succeeded,  is  in  the 
same  situation  with  respect  to  receiving  costs  as  any  other 
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Exch,  of  pisat,  plaintifT.      Rice  v.  Brown  (a)  appears  to  be  an  authority 
N^.^^^^     to  shew,  that  although  a  pauper,  as  such,  can  never  pay 

GouoEMHiiM  costs,  yet  that  he  may  receive  them  for  the  defaults  of 
LANK.  his  opponents.  They  also  cited  Blood  w.  Lee  (6).  Whe- 
ther the  verdict  covers  one  farthing  or  5/.,  it  makes  no  dif- 
ference as  to  the  plaintiff's  right  to  costs.  Secondly^ 
there  is  no  ground  for  the  application  that  the  Master 
should  confine  the  costs  to  so  much  of  the  briefs  and  to 
such  of  the  witnesses  only  as  were  necessary  for  esta- 
blishing the  imprisonment  of  the  plaintiff  on  the  12th  of 
October^  183^,  and  the  subsequent  facts  connected  with 
it,  because  the  plaintiff  was  obliged  to  adduce  evidenoe 
before  the  jury  of  the  first  process,  which  was  regular^ 
and  to  connect  the  subsequent  arrest  on  the  ca*  so.  with 
the  previous  proceedings.  As  to  the  third  part  of  the 
application,  that  the  defendants  who  were  acquitted  should 
have  their  costs  deducted  from  the  plaintiff's  costs,  the 
defendants  cannot  be  entitled  to  receive  costs  from  the 
plaintiff,  because  he  was  suing  in  formd  pauperis;  and 
the  rule  of  Hilary  Term  2  Will.  4,  s.  74,  which  provides 
that  ''the  costs  of  all  issues  found  for  the  defendant  shall 
be  deducted  from  the  plaintiff's  costs,*'  can  only  apply  to 
cases  where  the  defendant  is  entitled  to  receive  costs  from 
the  plaintiff.  They  cannot  be  in  a  better  situation  than 
if  they  had  been  sued  alone ;  and  if  they  had,  and  bad 
got  a  verdict,  they  would  not  have  been  entitled  to  have 
their  costs  from  the  plaintiff,  and  therefore  are  not  now 
entitled  to  have  them  deducted  from  the  plaintiff's  costs. 

Erie,  in  support  of  the  rule. — The  rule  is,  that  where 
a  pauper  recovers  less  than  5/.,  the  Master  only  allows 
costs  out  of  pocket.  The  attorney  brings  the  action  in  hit 
client's  name,  at  the  risk  of  recovering  to  the  extent  of  5/<» 
[AldersoHf  B. — ^Why  should  he  be  allowed  only  costs  out 
of  pocket  ?]    It  is  stated  in  the  affidavito,  that  all  the  pub- 

(a)  1  Bof.  &  Pull.  24.  (6)  3  Wils.  24. 
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lie  officers  bad  on  that  account  refused  their  fees  for  pass-  Exeh.  o/PUas, 
ing  the  record,  sealing  subpoenas^  court  fees,  &c.,  which     ^         *  ^ 
they  always  take  when  the  plaintiff  recoYcrs  5L,  which    qouobnheiii 
•hews  that  they  considered  that  a  different  practice  pre-        hlsz. 
vails  as  to  taxing  costs,  where  the  verdict  is  for  less  than 
5/.    [Parie,  B. — The  authorities  are,  that  a  pauper  re- 
covers costs  although  he  does  not  recover  5/.,  and  he  is 
entitled  to  have  his  costs  taxed  in  the  usual  way ;  but  the 
officers  do  not  take  their  fees,  unless  he  recovers  that  sum* 
The  understanding  is,  that  he  is  entitled  to  costs  from  the 
other  side,   but  the  attorney's  services   are  gratuitous. 
Akkrson,  B. — I  think  that  in  this  respect  the  taxation  was 
correct.]  At  all  events,  the  Master  ought  to  review  hb  tax- 
ation as  to  the  allowance  of  witnesses,  because  the  greater 
part  of  them  were  quite  unnecessary  to  prove  the  case  as 
respected  the  imprisonment  on  the  l^th  of  October,  as 
Davies  had  no  connexion  whatever  with  the  cause  in  re- 
gard to  the  former  imprisonments,  which  were  abandoned 
at  the  trial. 

Parke,  B. — The  taxation  may  be  referred  back  to  the 
Master  on  the  second  objection,  to  ascertain  what  costs 
are  proper,  looking  at  the  case  with  reference  to  the  fact 
that  the  only  acts  of  trespass  substantiated  against  the  de- 
fendants were  on  the  12th  of  October  and  subsequent 
days;  and  only  such  costs  can  be  allowed  as  would  have 
been  necessary  if  the  action  had  been  brought  for  the 
trespasses  committed  on  the  12th  of  October  and  subse- 
quent days.  With  respect  to  setting  off  the  costs  of  the 
defendants  who  succeeded,  it  is  clear  that  we  could  not 
give  them  their  costs,  and  therefore  we  have  no  power  to 
order  them  to  be  set  off. 


The  rest  of  the  Court  concurred. 


Rule  accordingly. 
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Etch,  of  PUat, 
1836. 

Lane  v.  Thelwbll. 

A  couni  for  AsSUMPSIT  for  goods  sold.— The  declaration  stateil 

d^^  ^  that  the  defendant,  on  the  Slth  October^  1835,  was  in- 

iTe^dffeSdlnt  debted  to  the  plaintiflF  in  201.  for  goods  sold  and  delivered 

wai  on  &C.  by  the  plaintiff  to  the  defendant  at  his  request.     Special 

indebted  to  the  , 

plaintiff  in  &C.,  demurrer,  assigning  for  causes  that  the  declaration  was 
ud^ieiWered  Informal,  in  not  stating  any  time  when  the  said  goods  were 
by  the  pUintiff    ^qIj  ^nd  delivered,  and  that  such  time  ought  to  have  been 

to  the  defendant  i  i        tt 

at[hu  requeat,     Stated  with  Certainty,  and  that  at  least  the  word  **  then 
furttMT  aiiega.     ought  to  have  been  inserted  in  the  declaration  before  the 
**?"  ?1^--    word  "  sold,"  &c.     Joinder  in  demurrer. 

H»ld  good  on  ' 


special  demur- 
rer. 


Addison,  in  support  of  the  demurrer. — The  count  is 
informal  for  the  reason  assigned  by  the  demurrer.  This 
case  is  in  effect  decided  by  Ferguson  v.  Mitchell  (a)  and 
Spyer  v.  ThelweU  (6),  in  which  a  count  on  an  account 
stated  was  held  bad  for  the  want  of  the  words  ''  then  and 
there,**  that  is  to  say^  of  the  word  '*  Men,"  since  the  place 
is  now  sufficiently  indicated  by  the  venue  in  the  margin  (c). 
And  this  is  in  conformity  with  the  rule  of  Trinity  Term 
1  WUL  4,  the  form  there  given  stating  that  **  the  defen- 
dant was  indebted  to  the  plaintiff  in for  the  price 

and  value  of  goods  then  and  there  bargained  and  sold,** 
&c.  The  rule  is,  that  every  material  and  traversable  fact 
must  be  laid  with  a  time  certain.  Com.  Dig.  Pleader,  c.  19^ 
Denison  v.  Brocklebank  (d).  The  sale  of  the  goods  is 
undeniably  a  material  part  of  the  declaration,  even  more 
so  than  the  promise.  [Lord  Abinger,  C.  B. — The  old 
form  was, ''  before  that  time  sold  and  delivered  ;**  that  stated 
no  certain  time.]  It  might  not  perhaps  have  been  sus- 
tained if  the  objection   had    been  taken   on   demurrer. 

(a)  2  G.  M.  &  R.  687.  (General  Roles  and  Regulations, 

{h)  Ibid.  692.  s.  8). 

(c)  Reg.  Gen.  H.  T.  4  W.  4,  (H)  14  East,  301. 
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[Parle,  B. — Are  we  now  to  Bay  that  that  form,  which  has  ^^\^.T^^*^* 
been  adopted  as  long  as  living  memory  at  least,  is  wrong?] 
A  new  state  of  things  has  been  introduced  by  the  new 
rales,  and  the  old  form,  if  not  consistent  with  principle, 
ought  no  longer  to  be  adhered  to,  especially  when  it  is  in 
opposition  to  the  rule  itself.  If  the  goods  were  sold  and 
delivered  under  a  previous  agreement,  though  the  delivery 
was  after  action  brought,  that  would  satisfy  this  count  as 
it  now  stands.  In  Trevor  v.  WaU  (a),  it  was  held,  that 
where  a  plaintiff  declares  in  an  inferior  court,  the  con- 
sideraiian  as  well  as  the  promise  must  be  alleged  to  be 
within  the  jurisdiction,  because  each  was  a  material  and 
traversable  fact  In  several  cases  pleadings  have  been 
held  bad  for  want  of  a  strict  conformity  to  the  rules.  Thus 
a  plea,  in  debt,  that  the  defendant  **  never  did  owe**  the 
sum  demanded,  instead  of  saying  that  he  never  was  in- 
debted, was  held  bad  on  special  demurrer.  Smedley  v. 
Joyce  (Jb).  [Parke,  B. — That  was  upon  a  rule  given  by 
the  authority  of  an  act  of  Parliament ;  but  the  rules  of 
Triniiy  Term  1  WiU.  4,  are  not  so,  and  the  forms  there 
given  are  only  by  way  of  example,  and  not  to  be  exceeded 
m  length.] 

Busby,  conird. — If  it  be  necessary  to  allege  the  time, 
such  allegation  may  be  sufficiently  collected  from  this  de- 
claration. There  is  a  plain  distinction  between  this  case 
and  those  decided  on  the  account  stated.  There,  the  plain- 
tiff relies  on  one  single  transaction,  the  statement  of  the 
account,  as  at  once  raising  a  promise  by  implication  of 
law ;  and  it  is  therefore  reasonable  that  he  should  be  bound 
to  shew  that  the  account  had  been  stated  at  the  time  when 
the  defendant  is  said  to  be  indebted.  But  on  a  count  for 
goods  sold  and  delivered,  the  plaintiff  may  give  in  evidence 
any  number  of  deliveries  at  different  times,  as  to  which, 

(a)  1  T.  R.  162.  (6)  2C.  M.  &  R.  721. 
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Exch.  of  Pleat,   therefore,  the  ttateroent  of  all  the  dates  would  lead  to  uo- 
1836* 

necessary  prolixity.  The  forms  given  in  the  rules  of  Trinity 

Term  1  WiU.  4,  are  not  prescribed  as  forms  to  be  invariably 
adopted,  but  have  reference  merely  to  costs: — the  object 
of  the  rule  being  the  prevention  of  expense  by  the  un- 
reasonable length  of  pleadings  in  common  cases,  the  counts 
used  are  only  not  to  exceed  in  length  the  forms  there 
given.  Now,  the  goods  must  have  been  sold  or  delivered 
at  or  before  the  time  when  the  defendant  is  said  to  be  in- 
debted ;  he  could  not  be  indebted  for  a  prospective  con- 
sideration,— for  goods  to  be  sold  and  delivered.  It  is  ad- 
mitted that  the  old  form  alleged  no  precise  time  ^  and 
under  the  same  head  of  Comyni  Digest  before  referred  to, 
many  instances  are  given  where  the  word  *^  postea'*  only 
has  been  held  to  imply  a  sufficient  allegation  of  time,  a 
prior  day  having  been  before  mentioned^  or  even  when 
no  specific  day  has  been  stated  at  all. 

Addison  replied. 

Lord  Abingbr,  C.  B. — I  do  not  think  the  forms  given 
in  the  rule  in  question  were  intended  to  introduce  any 
matter  which  was  not  necessary  before,  but  rather  to  re- 
ject matter  which  was  unnecessarily  made  part  of  the  old 
form.  They  could  not  be  intended  to  alter  the  law  as  to 
what  were  or  were  not  necessary  allegations  in  pleading, 
either  as  to  form  or  substance: — the  Judges  had  no  autho- 
rity whatever  to  impose  those  forms  upon  the  parties  to 
actions  as  the  law  of  the  land.  Then  we  are  to  consider 
whether  the  form  adopted  in  the  present  case  was  sufficient 
It  is  in  effect  the  same  as  if  the  words  "  before  that  time,** 
according  to  the  old  form,  had  been  retained :  the  defen- 
dant could  not  be  indebted  unless  the  goods  had  been  be- 
fore delivered,  the  debt  being  a  result  of  the  delivery  of 
the  goods.  This  is,  therefore,  in  effect  a  demurrer  to  the 
old  form,  which  baa  been  in  use  ever  since  the  time  of 
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CkarlcM  2.  The  reason  why  the  words  "  before  that  £«<?*•  of  Pleat, 
time  "  were  considered  sufficient,  and  why  it  was  not  ne- 
cessary to  specify  any  particular  time,  I  take  to  be  this : — 
that  on  a  count  for  goods  sold  and  delivered^  the  plaintiff 
may  give  in  evidence  many  deliveries,  the  specification  of 
the  dates  of  which  would  only  introduce  an  unnecessary 
kngth  of  statement :  but  the  case  is  different  of  a  man  who 
is  indebted  on  an  account  stated,  because  there  the  debt 
must  arise  at  one  specific  time,  viz.  at  the  time  of  the  state- 
ment of  the  account,  or  the  day  before,  or  some  previous 
day.  The  Court  has  decided  that  in  such  case  the  word 
'*  then  ^  is  necessary,  and  I  find  no  fault  with  that  decision. 
But  this  rule  of  Court  had  no  authority,  and  could  not 
have  the  effect,  of  rendering  the  statement  of  time  or  place 
essentialj  where  before  it  was  wholly  immaterial. 

Parke,  B. — I  am  of  the  same  opinion,  and  concur  in  all 
that  has  been  said  by  my  Lord.  By  the  old  form,  it  was 
certainly  unnecessary  to  state  any  particular  time;  the 
reason  was,  as  stated  by  my  Lord,  that  the  plaintiff  might 
recover  in  respect  of  many  transactions,  and  it  would  be 
introducing  unnecessary  length  of  pleading  to  state  all  the 
times  when  they  occurred :  the  words  *'  before  that  time  " 
were  therefore  adopted  as  the  form,  which  undoubtedly 
contain  no  certain  allegation  of  time.  As  to  the  account 
stated,  I  do  not  mean  to  say  the  Court  was  wrong  in  the 
decision  which  has  been  referred  to ;  the  constant  practice 
has  been  to  introduce  the  words  *'  then  and  there ;"  and 
an  account  stated  is  a  single  insulated  transaction,  with  re« 
spect  to  which  the  statement  of  time  may  be  reasonably 
required.  The  present  count  is,  however,  in  substance  the 
same  as  if  the  words  '*  before  that  time  *'  had  been  inserted. 
And  the  Courts  had  no  power,  by  the  rule  in  question,  to 
alter  the  forms  of  pleading;  they  merely  give  certain  forms 
as  examples,  and  prohibit  any  longer  forms :  but  there  is 
not  therefore  any  illegality  in  any  forms  which  do  not 
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Exch.  of  Pitat,  conflict  with  that  prohibition,  and  which  contain  all  neces* 

1836.  ,, 

V      ^     -*  sary  allegations. 

Lank 

thclwell.  Bolland  and  Gurney,  Bs.,  concurred. 

Judgment  for  the  plaintiff. 


Wright  v.  Skinner. 

Since  the  Uni-  X  HIS  was  an  action  of  debt  on  an  attorney's  bilL  Plea, 
MM  Act,  2  miL  nunquam  indebitatus*  At  the  trial  before  the  under-sheriff 
attorney  cin       ®^  Middlesex^  the  plaintiff  recovered  a  farthing  damages. 

no  longer  sue 

of  privilege;  and  C  Joncs  ihoved,  OH  behalf  of  the  defendant,  for  leave 
thouffh'he  sues  ^^  enter  a  suggestion  on  the  roll,  under  the  Middlesex 
in  hit  own  Court  Court  of  Requests  Act,  to  deprive  the  plaintiff  of  costs. 

at  a  common  ,  ... 

pertoa,  the  He  admitted  that  the  plaintiff^  being  an  attorney,  was 
enter a'^iu^-  not  bound  to  sue  in  the  inferior  Court;  but  it  ought 
tion  on  the  roll    ^q  appear  on  the  record  that  he  was  an  attorney,  which 

to  deprive  him  *  *^  "^ 

of  costs  for  not  WBS  not  the  case  here :  Tagg  v.  Madan  (a),  Parker  v. 
Middietex  Court  Vaughan{b\  Burn  T.  Possmore  {c)»  [Parke,  B. — Since 
of  Requests.       ^j^^  Uniformity  of  Process  Act,  an  attorney  can  no  longer 

sue  by  attachment  of  privilege.] 

Jones  having  suggested  that  he  understood  Littledale, 
J.,  had  decided  against  the  attorney  under  the  same  dr- 
cumstancesy  since  the  statute,  the  Court  took  time  to 
confer  with  that  learned  Judge :  and  on  a  subsequent  day, 

Parke,  B.,  said — We  have  seen  my  Brother  Littledale, 
who  informs  us  that  he  has  not  delivered  any  such  judg- 
ment as  Mr.  Jones  supposes:  but  he  is  about  to  give  judg- 
ment in  the  case  alluded  to,  that  there  ought  to  be  no  rule, 

(a)  1  Bob.  &  P.  629.  ih)  2  Bos.  &  P.  29. 

(c)  1  Dowl.  P.  C.  1/. 
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and  that  the  attorney  is  still  entitled  to  his  privilege.  Exeh.  of  Pleas, 
Before  the  Uniformity  of  Process  Act,  an  attorney  had  ^ 

the  power  of  suing  by  attachment  of  privilege;  if,  there-  WRionT 
fore,  he  sued  as  a  common  person,  that  shewed  that  he  skinner. 
abandoned  his  privilege,  and  he  was  consequently  liable  to 
pay  costs  to  the  defendant,  if  he  sued  in  the  Court  above 
for  a  debt  recoverable  in  an  inferior  Court.  But,  since  the 
Uniformity  of  Process  Act,  as  he  cannot  any  longer  sue 
by  attachment  of  privilege,  his  suing  as  an  ordinary  person 
is  no  proof  that  he  abandons  his  privilege,  and  he  is  not 
bound  to  sue  in  the  inferior  Court;  unless, indeed,  the  de- 
fendant is  an  attorney,  when  he  also  has  privilege.  There 
will  therefore  be  no  rule. 

Rule  refused. 


Rex,  on  the  prosecution  of  Reynolds,  v.  Bridger. 

U  PON  the  trial  of  a  traverse  of  a  return  to  a  writ  of  //.,  in  January^ 
melius  inquirendum  in  outlawry,  before  Bolland,  B.,  at  the  victedofbu'"' 
Sittings  at  Westminster,  after  Triniti/  Term,  1832,  a  ver-  Ramyin^pra, 

^  *'  1815,  he  con- 

dict  was  taken  for  the  Crown,  subject  to  the  opinion  of  ▼eyed  away  by 

the  Court,  on  the  following  case  : —  lease  certain 

On  the  14th  of  September,  1769,  Itobert  Lathropp,  be-  h^hada'^nff 

ing  seised  in  his  demesne  as  of  fee  of  and  in  the  capital  estate  i—Heid, 

messuage  called  West  Felton  Hall,  and  also  all  the  farms,  veyancewaanot 

landsj  and  hereditaments  called  Fi?//oiiifa/2  FariTi,  situate  JhiVroJIral*"'^ 

respectively  in  the  parish  of  West  Felton,  in  the  county  ^**«'«  having 

,  ,  ,  been  no  attam' 

oi  Salop,  by  his  last  will  and  testament,  duly  signed  and  der. 
published  to  pass  real  estates,  devised  the  same  unto 
John  Scott,  his  heirs  and  assigns,  to  the  use  of  his  nephew 
Robert  Lathropp,  for  life;  and  from  and  after  his  decease, 
to  the  use  of  the  first  son  of  his  said  nephew  Robert 
Lathropp  lawfully  begotten,  with  divers  remainders  in  the 
said  will  mentioned. 

VOL.  I.  L  M.  w. 


146 


CASES  IN  THE  EXCHEQUSR| 


i83e. 


Rix 

V. 
BftlDQBB. 


On  the  1st  day  of  ATay,  1770|  the  testator  died  seised, 
without  having  revoked  or  altered  the  said  devisa 

On  the  1st  day  o(  Aprils  1785,  Robert  Laihrapp,  the 
testator*s  nephew,  who  had  survived  the  testator,  died, 
leaving  Robert  William  Felton  Lathropp  Murray,  his  first 
son  lawfully  begotten,  him  surviving. 

After  the  death  of  the  said  Robert  Laikropp,  the 
nephew,  the  said  R,  W.  F.  L.  Murray,  entered  and  be- 
came seised  of  and  in  the  said  mansion,  farm,  lands,  and 
hereditaments,  as  tenant  thereof  for  and  during  hb  na- 
tural life. 

In  Triniiy  Term,  1901,  R.W.  F.  L.  Murray  levied  a 
fine,  with  proclamations,  of  the  aforesaid  mansion,  fiurm, 
lands,  and  hereditaments,  and  afterwards,  on  the  9th  of 
January,  1815,  was  convicted  of  bigamy,  and  sentenced 
to  transportation  for  seven  years. 

On  the  15th  and  16th  days  oi  April,  1815,  R.  W.  F. 
L.  Murray  executed  certain  indentures  of  lease  and  re- 
lease, assuming  to  convey  thereby  to  the  claimant,  Edward 
Bridger,  and  his  heirs,  the  said  mansion,  farm,  lands,  and 
hereditaments,  for  the  life  of  him  the  sidd  R.  W.  F.  L. 
Murray. 

On  the  11th  of  Marek,  1830,  John  Edward  Reynolds, 
in  a  suit  in  which  be  was  plaintiff*,  and  JR.  W.  F.  L.  Mur- 
ray was  defendant,  then  pending  in  the  Court  of  King^s 
Bench,  obtained  a  judgment  of  outlawry  against  JR.  W.  F. 
JL  Murray,  and  afterwards  sued  out  of  that  Court  a  writ 
of  capias  utlagaium,  tested  the  S8th  day  of  April,  1 1 
Geo.  4<i  1830,  upon  which  an  inquisition  was  taken, 
finding  that  the  outlaw  had  several  pieces  or  parcels  of 
land,  but  omitting  to  state  what  particular  estate  or  in- 
trrcst  the  outlaw  had  in  such  lands. 

A  writ  of  melius  i$^iremdum  et  capias  uilagatum, 
tt'ttMl  the  ^Ctrd  t\f  May,  I  WUL  4,  18S1,  and  returnable 
(ho  A\\\  of  June  A\t\x  next,  was  subsequentiy  issued  out 
of  this  Courts  upon  the  application  of  the  said  Join  Ed- 
w^'d  HeynMs ;  t\)  which  the  sheriff'  of  Salop  returned. 
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that  the  said  R.  W.  F.  L.  Murray,  the  outlatr,  at  the  Etch,  of  PUat, 
time  of  the  outlawry^  and  at  the  time  of  tliking  the  last-  - 

mentioned  inqaisition,  wlis  sei^d  in  fee  of  and  in  the  isaid         Rex 
mansion^  farms,  lands,  and  hereditaments,  and  that  ihe  said      bridger. 
sheriff  seized  the  same  into  the  hands  of  the  king  by  vir- 
toe  of  the  said  writ. 

The  defendatit,  Edward  Bridger,  appeared  to  traverse 
this  inqaisitioni  and  averred  the  seisfm,  will,  devise,  and 
^eMi'ijX Robert LathrappXYitte&idXaT,  of  the  isurvivorship 
and  sabsequent  death  of  Robert  Ldthropp  t!he  hephew, 
the  survivorship  of  R.  W.  F.  L.  Murray,  his  entty  and 
seisin  pursuant  to  the  said  devise,  and  subsequent  exe- 
cution of  the  said  indentures  of  lease  and  release,  and 
traversing  specially  that  the  said  R,  W.  F.  L.  Murray  was, 
at  tiie  time  of  the  judgment  of  the  outlai^ry,  6t  kt  the 
time  of  the  taking  of  the  inquisition,  seised  in  fee  of  the 
said  manor,  farm,  lands,  and  hereditaments. 

The  Attorney-Gederal  replied,  that  the  said  JR.  W.  F.  L. 
Murray  was  seised  in  fee  of  the  premises  in  questidh,  in 
the  terms  of  the  traverse,  upon  which  bsue  was  joined ; 
and  further,  t^t  upon  the  9th  of  July,  1815,  ahd  before 
the  conveyance  to  the  defendant  Bridger,  the  said  JZ.  W. 
JP.  L.  Murray  was  convicted  of  bigamy,  for  having,  on  the 
25th  of  August,  1801,  married  a  second  wife,  his  first  wife 
being  then  alive^  And  was  sentenced  to  be  transported  for 
seven  years.   To  thib  the  defendant  rejoined  nul  tiel  record. 

At  the  trial  the  prosebUtor  proved  the  levying  of  the 
fine  with  proclamatidns  by  the  said  R.  W.  F.  L.  Murray 
of  the  premises  in  question,  in  Trimtjf  Term,  41  Oeo*  8, 
1801,  and  also  the  conviction  of  the  outlaw,  as  staled  ih 
the  record;  upon  i^hich  the  counsel  for  the  defendant 
produced  and  proved  the  conveyance  to  the  defendant  by 
the  outlaw,  as  heretofore  mentioned. 

Either  party  is  to  be  at  liberty  to  tefef  to  the  tecord  as 
part  of  this  case. 

The  questions  for  the  opinion  of  the  Court 
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Exch.  of  PUas,       Ut,  Whether  the  said  R.  W.  R  L.  Murray  was,  taking 
^     into  consideration  the  records  and  facts  as  above  stated, 
^^^         seised  in  fee  of  the  premises  in  question,  as  stated  in  the. 
Bridg£r.       inquisition. 

2nd,  And  whether,  if  the  said  R*  W.  F.  L.  Murray  was 
not  so  seised  in  fee,  the  said  defendant  is  entitled,  under 
the  circumstances,  to  traverse  this  inquisition. 

If  the  Court  should  be  of  opinion  that  he  was  so  seised, 
or  that  the  defendant  was  not  entitled  to  traverse  the  in- 
quisition, the  verdict  is  to  stand ;  but  if  of  the  contrary 
opinion,  the  verdict  is  to  be  entered  for  the  defendant 

JohnJerviSj  for  the  Crown. — If,  upon  the  whole  record, 
it  is  made  to  appear  that  the  defendant  has  no  title,  the 
Crown  will  come  in — not  indeed  upon  the  outlawry — but  the 
property  being  in  the  hands  of  the  Crown  by  the  seizure  of 
the  sheriff,  the  defendant  will  be  bound  to  come  and  shew 
his  right  to  oust  the  Crown,  and  have  his  writ  of  amoveas 
manus.  It  must  be  admitted  that  a  conviction  for  bigamy 
does  not  work  an  attainder,  or  of  itself  vest  the  effects  of 
the  convict  in  the  Crown;  but  it  is  contended  that  the  sub- 
sequent conveyance  was  nevertheless  fraudulent  and  void. 
[Parke,  B. — ^There  is  no  issue  on  that,  unless  indeed  you  can 
make  out  that  the  necessary  consequence  of  the  conviction 
was  to  make  the  conveyance  void.]  Under  the  former 
statute,  1  Jac.  1,  c.  11,  s.  4,  the  Crown  would  clearly  have 
been  entitled  to  the  profits  of  the  land,  at  all  events  during 
the  life  of  the  convict,  although  there  would  be  no  escheat 
to  the  lord;  1  Hale,  P.  C.  703;  2  Hawk.  c.  49,  s.  29; 
LotelVs  case  (a);  and  even  now,  though  the  land  itself 
would  not  escheat  to  the  Crown,  yet  this  indenture  is  void, 
for  it  purports  to  convey  immediately  after  the  conviction, 
when  the  Crown  would,  at  all  events,  be  entitled  to  the 
year  and  day.    [Parlce,  B. — No;  you  must  have  an  at- 

{a)  I  Salk.  85. 
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tainder :  there  is  no  year,  day,  and  waste  without  attain-  E^eh.  of  PUat, 
der  (a).]  *®^^- 


Lord  Abinger,  C.  B, — I  do  not  see  that  you  have  any      bridoeb. 
case  whatever,  unless  you  can  make  out  a  conviction  to  be 
an  attainder. 

Plait  appeared  to  argue  for  the  defendant. 

Judgment  for  the  defendant, 
(a)  See  2  Inst.  55 ;  4  Bl.  Gomm.  386. 


Johnson  v.  Hamilton. 

Assumpsit  hy  the  plaintiff^  as  administrator  of  one  The  Court  will 
Stamfordf  against  the  defendant,  for  seaman's  wages  due  ^t^Jiuhe 
to   the  intestate.    At  the   last  Liverpool  Assizes,  the  ^'"dsof  the 

^  '  SModate,  after 

plaintiff  recovered    a  verdict      In  Michtxelmas  Term,  ▼erdict  for  the 
Wightman  moved  to  arrest  the  judgment,  on  affidavits.  afficTaviu  shew- 
which  stated  in  substance,  that  on  the  11th  of  February,  '°^^ibilk"^hat 
1835,  the  plaintiff  sailed  from  Liverpool  for  the  Bisht  of  the  plaintiff  was 

T.      .  i_        J  1  J    .1-       .rr*  .  ,         dead  before  the 

Bentn,  on  board  a  vessel  named  the  Lhampton ;  that  trial ;  such  hcxa 
several  vessels  which  had  since  sailed  from  Liverpool  for  w'^oufd'be^" 
die  same  port  had  arrived  there,  and  letters  had  been  «^>denceofthe 

*■  death  before  a 

received  from  them  at  Liverpool^  but  that  the  Champion  jury. 
had  never  been  heard  of  since ;  that  it  appeared  from  the 
entries  in  Lloyd^s  List  for  February,  1835,  that  in  that 
month  heavy  storms  prevailed  in  the  Irish  sea,  and  spars 
and  oars,  having  the  name  *^  Champion'*  upon  tbem,  had 
been  washed  on  the  shore  of  Carnarvonshire;  and  that 
the  insurers  of  the  vessel  had  paid  for  her  as  for  a  total 
loss*  He  contended  that  these  circumstances  furnished 
suflScient  proof  that  the  plaintiff  was  dead  before  the 
trial. 
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Exeh,  of  pittu,      The  Court  refused  to  arrest  the  judgment^  but  g)*anted  a 

^  '  -*  rule  to  shew  cause  why  the  postea  should  not  remain  in  the 

Johnson  hands  of  the  associate  until  the  further  order  of  the  Court, 

Hamilton,  and  why  in  the  mean  time  execution  should  not  be  stayed. 

Alexander  {Crompton  with  him)  now  shewed  cause. — 
The  rule  of  law  on  which  the  presumption  of  death  rests, 
is  not  satisfied  by  the  evidence  presented  in  these  affidavits. 
The  lapse  of  time  in  this  case  is  of  course  wholly  insufficient 
to  afibrd  ground  for  such  presumption.  Then  the  state- 
ment from  Lloy(fs  List  is  mere  hearsay ;  that  publication 
is  not  legal  evidence  of  the  fact  of  the  loss ;  nor  are  the 
other  circumstances  stated  at  all  conclusive.  These  facts 
were  equally  in  the  knowledge  of  the  defendant  at  the 
time  of  the  trial,  and  yet  he  never  attempted  then  to  set 
up  this  defence. 

Wightman,  conird,  urged  that  it  was  not  now  suggested 
on  the  other  side  that  the  plaintiff  was  alive  or  had  been 
heard  of;  and  that  the  affidavits,  standing  unanswered, 
raised  a  satisfactory  presumption  that  he  was  de&d  before 
the  trial. 

Lord  Abinger,  C.  B.— I  believe  we  do  not  consider  it 
very  probable  but  that  the  plaintiff  was  lost  in  this  vessel; 
but  the  question  is,  whether  you  have  made  it  out  so  cer- 
tainly as  to  induce  us  to  act  on  the  presumption — aa  that 
we  can  draw  a  certain  conclusion.  Now,  the  affidavits 
really  present  no  one  fact  that  would  be  evidence  before  a 
jury,  and  raise  at  most  only  a  strong  probability. 

Parke,  B. — The  defendant  has  by  law  a  pow61r  of 
availing  himself  of  the  objection,  if  it  be  well  founded,  by 
writ  of  error ;  he  might  also  have  raised  it  at  the  trial  by 
pleading  the  death  in  abatement  puis  darrein  coniimumee. 
The  chief  object  of  granting  the  rule  was,  to  see  wheth^t' 
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k  would  produce  any  statement  from  the  other  side  to  Eich,  of  pieat, 

shew  that  the  man  was  alive.    That,  however,  it  has  not     ^      ^      ^ 

succeeded  in  doing;  but  I  am  still  of  opinion  that  there  is       Johnsom 

not  sufficient  ground  shewn   for  us   to  make  the  rule     Hamiltok. 

absolute. 

Rule  discharged. 

Vernon,  Assignee  of  the  Sheriff  of  Staffordshire, 

V.  HODGINS. 

ArCHBOLD  moved  to  Set  aside  the  interlocutory  judg-  where  «  defen- 
ment  signed  in  this  cause,  which  was  an  action  of  debt  on  fuie'^hj^u '  * 
a  bail-bond,  for  irregularity.    It  appeared  by  the  affidavits  »?*y*  ^^^  p^"- 
that  the  declaration  was  filed  on  the  2i^  November:  on  ings,  heis 
the  2nd  December  the  defendant  obtained  a  week's  time  whole  of  the 
to  plead,  on  the  usual  terms;  on  the  9th  an  application  was  ***^.  **"  ^^^^ 
made  at  chambers  to  set  aside  the  plaintiff's  proceedings  for  dUpoted  of  for 
irregularity,  and  dismissed ;  on  the  same  day  the  defendant  .tep.  ^ 
pleaded  a  demurrable  plea ;  and  on  the  23rd  a  demurrer 
to  the  plea  was  delivered.     The  time  for  joining  in  de- 
murrer was  enlarged  by  a  Judge's  order  till  the  12th  of 
January.    On  that  day  a  rule  nisi  was  obtained  for  setting 
aside  the  proceedings  on  the  bail-bond,  to  shew  cause  on 
the  16th;  which  rule  was  drawn  up  with  a  stay  of  pro- 
ceedings.   It  was  afterwards  enlarged  till  the  20th,  and 
stood  over  by  consent  till  the  25th,  when  it  was  discharged 
after  argument.     On  the  same  day,  at  six  o'clock,  the  de- 
fendant not  havuig  joined  in  demurrer,  the  plaintiff  signed 
judgment.     Archbold  insisted  that  this  was  irregular,  and 
that  the  defendant,  as  he  had  the  whole  of  the  12th,  the 
day  on  which  the  rule  was  obtained,  to  join  in  demurrer, 
had  also  the  whole  of  the  25th,  the  day  on  which  it  was 
discharged,  for  the  same  purpose;  and  on  that  day,  at 
seven  o'clock,  the  joinder  in  demurrer  was  delivered. — 
Swayne  v.  Crammond  (a)  is  an  authority  that  wherever  a 

(a)  4  T  R.  176. 
VOL.  I.  M  lU  W. 
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Exch,  of  Pleat,  rule  is  drawn  up  with  a  stay  of  proceedings,  the  party  has 
^  '  ^  the  Bame  time  after  the  rule  is  disposed  of  to  take  the  next 
Vernon  step,  as  he  had  when  it  was  granted.  Such,  at  least,  waa 
lioDoiNs.  ^h^  old  rule  of  practice.  It  is  true  that  in  St,  Hanlaire  v» 
By  am  (a)  the  distinction  was  taken,  that  the  staying  of  pror 
ceedings  applies  only  to  the  adverse  proceedings  of  the  plain- 
tiff, and  not  to  the  proceedings  of  the  defendant  for  his  own 
security;  and  the  Court  there  compelled  the  defendant, 
whose  rule  nisi  had  been  discharged  with  costs,  to  take  the 
next  step  immediately.  But  Swayne  v.  Crammond  was  not 
referred  to  in  that  case;  and  in  a  still  later  case,  Hughes  v. 
Walden  (6),  an  intermediate  rule  was  adopted ;  and  it  was 
held,  that  although  the  defendant  is  not,  under  such  cir- 
cumstances, entitled  to  the  same  time  for  taking  the  next 
step  as  he  had  when  he  obtained  the  rule,  yet  he  should 
have  a  reasonable  time  for  the  purpose,  and  that  the  whole 
of  the  day  on  which  the  rule  was  disposed  of  was  such  rea- 
sonable time.  According,  therefore,  either  to  the  old 
practice  or  the  new,  this  judgment  was  signed  too  early. 

Erle^  who  shewed  cause  in  the  first  instance,  again  re- 
ferred to  St.  Hanlaire  v.  Byam,  and  urged  that  it  was 
unreasonable  that  the  defendant  should  be  exempted  from 
going  on  by  his  own  rule,  when  the  thing  to  be  done  was 
a  step  by  himself,  having  no  relation  to  any  act  done  by 
the  plaintiff;  and  that  the  joinder  in  demurrer  might,  with- 
out any  difficulty,  have  been  delivered  immediately  on  the 
rule  being  disposed  of. 

Parke,  B. — ^We  ought  to  abide  by  the  last  case  de» 
cided  on  the  subject,  although  perhaps  that  of  St.  Han" 
laire  v.  Byam  is  the  one  most  consistent  with  principle ; 
because  otherwise  the  party  is  enabled  to  get  time  by 
means  of  his  own  false  allegation.  He  ought,  if  he  requires 
time,  to  apply  for  it  when  the  rule  is  disposed  of. 
However,   the  practice  must  be  understood    as    being 

(a)  7  D.  &  R.  458;  4  B.  &  C.  970.      (6)  5  B.  &  C.  770,  n. 
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hetieefoi*th  s^trf^d  in  cionfoi^fty  wMi  t!he  case  of  Hughes  Bxch,  of  pie<u^ 

Vernon 

The  other  Baroiis  eoncurred.  Hodoins. 

Rule  absolute. 


Sard  v.  Rhodes. 

JmSSUMPSIT  agBinst  th^  acceptor  of  a  bill  of  exchange  A»»umpHt  by 
for  4SL^  drawn  by  one  George  Parish,   payable  three  against  the  ac 
months  after  date  to  his  own  order,  and  by  him  kidbrsed  to  ffS^ge^'for 

thl^  plaintiff.  ^S'*    Plea,  that, 

.  after  the  bill  be- 

To  this  count  the  defendant  pleaded,  Fourthly — That,  came  due,  one 

before  the  said  bill  became  due,  he  accepted  the  said  bill  drawer  oAhe 
for  the  aeeommodation  of  the  said  Oeorge  Parish,  and  ^^^*'  ™^^  ^" 

°  '  promissory  nol« 

(bat  there  never  was  any  consideration  or  value  for  such  for  44^»andde- 
aeeeptanee,  or  for  the  defendant's  payment  of  the  said  to  the  plaintiff 
Wll,.  or  any  part  of   the   amount   thereof,  whereof  the  ^"^^""n"^!''* 
pfaiHitiff  had'  notice;  and  that  after  the  said  bill  became  charge  of  the 

•  ,  .     r  1  i.   ,  .         .  .  Wii.     Replica* 

due,  and  before  the  commencement  of  this  suit,  to  wit,  on  tion,  that  ai- 

the  1st  day  oi  August,  1836,  the  said  George  Parish  made  pSffJ^a^^iu 

his  promissory  note  in  writing,  and  thereby  promised  to  pay  f*^./***^'^'*,*'* 

to^fbe  plaintiff,  or  order,  A4d*,  divers,  to  wit,  six  weeks  after  and  discharge 

dale;  and  then  delivered  the  said  note  to  the  plaintiff  in  that  the  nofe^ 

full  satisfaction  and  discharge  of  the  said  bill  and  the  said  ^^^  ^^^^^^^^ 

ostise  of  action  in  the  said  first  count  mentioned ;  and  the  ^^i^  remained 

{flaintiff  then  accepted  and  received  the  said  note  in  full  that  the  repii- 

ditisfaction  and  discharge  of  the  said  bill  and  the  said  .^d^Ut  Ae^^ 

oaase  of  action  in  the  first  count  mentioned  :  and  this  the  plaintiff  having 

,   ^      ,  .  ,  -no  accepted  the 

defendant  is  ready  to  verify,  &c.  note  in  fuU  sa- 

Replication. — That   although  true  it  b  that  the  said  di'chwgeoahe 
George  Parish  did  make  and  deliver  to  the  plaintiff  the  ***"'  could  not 

®  ^  sue  upon  the 

Mud  promissory  note  in  that  plea  mentioned  in  full  satis*  ^^^^r. 

fiietion  and  discharge  of  the  said  bill  and  the  said  cause  that  the  plea* 

^  action  in  the  said  first  count  mentioned,  yet  the  plain-  "*"  •««««"»* 
tiff  avers  that  the  said  promissory  note  became  due  and 
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Eich.  ofpitast  payable  according  to  the  tenor  and  effect  thereof,  at  a  day 

long  since  elapsed,  to  wit,  the  1 5th  o( September,  1835;  and 
that  the  said  proniissory  note  still  remains  in  the  hands  of 
the  plaintiff  wholly  unpaid  and  unsatisfied  ;  and  this  he 
the  said  plaintiff  is  ready  to  verify,  &c* 

Demurrer,  assigning  the  following  causes : — That  it  is  ad- 
mitted by  the  replication  that  the  plaintiff  took  and  received 
the  said  promissory  note  from  the  said  George  Parish  as 
aforesaid,  with  notice  that  the  defendant  had  accepted  the 
said  bill  in  the  first  count  mentioned  for  the  accommodation 
of  the  said  George  Parish,  and  without  consideration  or  va- 
lue, as  in  the  said  fourth  plea  alleged ;  and  also  that  the  said 
G^or^^PamA  made  and  delivered  the  said  note  to  the  plain- 
tiff, and  he  took  the  same  not  merely  on  account  or  in  pay- 
ment of  the  said  bill  in  the  declaration  mentioned,  but  in 
full  satisfaction  and  discharge  thereof,  and  of  the  cause  of 
action  in  the  said  first  count  mentioned ;  nevertheless,  the 
plaintiff  hath  stated,  and  attempted  in  answer  to  the  said 
fourth  plea  to  put  in  issue,  a  matter  immaterial  to  the  de- 
cision of  this  cause  in  regard  to  the  said  fourth  plea ;  that 
is  to  say,  that  the  said  note  hath  not  been  honoured  by  the 
said  George  Parish  dJidi  v&  unpaid:  whereas  if,  as  is  ad- 
mitted, the  said  note  was  taken  absolutely  in  satisfaction 
and  discharge  of  the  said  cause  of  action  in  the  first  count 
mentioned,  the  defendant's  liability  on  the  said  bill  could 
not  revive  upon  the  dishonour  of  the  said  note ;  and  the 
note  of  a  third  person  may  be  an  absolute  discharge  and 
extinguishment  of  the  claim  upon  a  bill  of  exchange  ;  and 
also  for  that  it  is  not  alleged  in  the  replication  that  the 
said  promissory  note  became  due  or  was  dishonoured  be- 
fore the  commencement  of  this  suit,  or  was  then  in  the 
plaintiff's  hands;  or  that  the  said  George  Parish  was  ever 
requested  to  pay  the  same;  or  that  the  same  was  presented 
for  payment;  or  that  the  defendant  had  any  notice  of 
its  nonpayment,  or  was  after  the  dishonour  of  the  said 
note  requested  to  pay  the  amount  of  the  said  bill. 
Joinder  in  demurrer. 
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In  the  marfirin  of  the  demurrer-book  it  was  stated,  Exch,  of  PieoM, 
that  the  causes  of  demurrer  are  those  assigned,  and 
chiefly  that  the  non-payment  of  Parish's  note,  taken  in 
satisfaction,  did  not  revive  the  defendant's  liability ;  and 
that  it  was  not  alleged  that  the  note  became  due  before 
the  action  was  commenced. 


Thesiger,  in  support  of  the  demurrer,  was  stopped 
by  the  Court,  who  called  upon — 

71  W,  Ttfndale^  conird,  who  objected  to  the  sufficiency 
of  the  plea,  and  contended  that  it  was  no  answer  to  the 
action :  that  though  the  defendant  had  given  a  note  to 
the  plaintiff  in  satisfaction  of  the  bill,  yet  the  note  having 
subsequently  been  dishonoured,  it  did  not  amount  to  an 
absolute  discharge  of  the  defendant's  liability  on  the  bill. 
[Parke,  B. — It  appears  that  the  note  was  for  a  larger 
amount.]  It  is  submitted  that  it  was  given  as  a  collateral 
security.    He  referred  to  Richardson  v.  RicJcman  {a). 

Lford  Abinger,  C.  B. — This  is  a  plea  in  accord  and 
satisfaction,  and  the  consideration  is  complete.  The 
plaintiff  admits  by  the  replication  that  he  took  it  in  full 
satisfaction  and  discharge  of  the  bill. 

Parke,  B. — The  note  is  in  the  plaintiff's  hands  overdue 
and  unpaid,  and  he  may  sue  upon  it.  It  is  averred  to 
have  been  accepted  in  full  satisfaction  and  discharge  of 
the  bill.  The  plaintiff,  therefore,  takes  it  for  better  or 
worse.  This  is  not  like  the  case  of  Kearslake  v.  Mor- 
gan  {h),  where  it  was  admitted  that  the  nonpayment  of 
the  note  when  due,  there  being  no  laches  on  the  part  of 
the  plaintiff,  would  revive  the  remedy  on  the  original 
debt ;  for  there  it  was  averred  that  the  indorsement  was 
"for  and  on  account"  of  the   original  debt.     If  it   had 

(a)  ated  6  T.  R.  517.  (b)  6  T.  R.  613, 
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^«^*-^^'*«'»  been  averred  here  that  the  promissory  note  was  given  for 

and  on  account  of  the  bill,  it  roight  have  been  diffierent  (a). 


Sard 

V. 


Rhodes.  Tyndale  then  obtained  le^ve  to  amend  on  payment  of 

.    costs. 

Leave  to  amend  aocordingly. 

(a)  See  Ltwis  v.  Letter,  2  C.  M.  &  R.  707* 


BuRLEY  V.  Stephens  and  Wife. 

A  caase  was  re-  X  HE  above  cause,  and  another  between  the  same  parties, 

oiNiH pXuL  ^^^  heeu  referred  to  arbitration  by  order  of  NiH  Priu$t 

M*afbitrator*'Io  ®'  *^®  ^^^^  Spring  Assizes  for  the  county  of  Gloucester, 

as  he  made  his  the  arbitrator  to  make  his  award  on  or  before  the  fourth 

the  fourth  day  day  of  Easier  Termi  but  with  power  to  him  to  enlarge  tbe 

'^^ZX'  'i^e  for  making  his  award. 

enlarge  the 

or'der  d?d  Srt  Martin,  in  Michaelmas  Term  last,  obtained  a  rule  to  shew 

direct  in  what  cause  why  the  award  should  not  be  set  aside,  on  the  ground 

mode  the  time  i,,  i  '#i*i 

was  to  be  en-  that  there  had  been  no  due  enlargement  of  the  time ;  tbe 
days  before^the  affidavits  on  which  he  moved  stated,  that  by  the  terms  of 
STA^^arW^*-'  t*^®  <>'^®r  ^^^  enlargement  was  to  be  by  indorsement  there- 
tor,  in  the  pre-  on,  and  that  no  such  indorsement  had  been  made. 

sence  of  both 
parties,  appoint- 

meeting*on  the        ^'  '^'  ^^^^^der  in  this  term  shewed  cause,  and  pro- 

29th  of  June,  duced  the  order,  by  which  it  appeared  that  there  was  no 

on  which  day  ,  ,  •'  i        /•       i        .  v        •  rrtr. 

one  of  the  par-  sucli  provision  as  to  the  mode  of  enlarging  the  time.   The 

at^nded,'the^  affidavits  on  which  he  shewed  cause,  stated  the  foUow- 

his^^wd^^*"  ing  facts:— On  the  16th  of  April,  two  days  before  the 

Held,  thit  the  time  expired,  the   arbitrator,  in  the  presence  of  both 

appointment  of  ,  .         i  i  •        n         »       •w^  i        <•  -r 

a  further  day  parties,  appointed  another  meeting  for  the  ^th  ox  June, 

ence  *nekher  whcn  the  defendant  was  to  have  produced  further  evi- 

party  making  Jence.     No  objection  was  made  to  this  appointment  by 

any  objection  "  •  *  ^ 

to  it,  amounted 

to  a  due  enlargement  of  the  time. 

The  power  given  to  the  Court  or  a  Judge  by  3  &  4  Will  4,  c.  42,  s.  39,  to  enlarge  the  time  Ibr 
an  arbitrator  to  make  his  award,  u  general,  and  is  not  confined  to  cases  where  there  baa  been  a 
revocation  of  the  submission. 
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either  party ;  but  the  defendants  did  not  attend  on  the  ^^-  of  Pitas, 
day  named,  and  the  arbitrator  made  his  award  on  that  -*  * 

day.  An  application  was  made  to  Parke,  B.,  and  after-  Bdrlet 
wards  to  this  Court  in  Trinity  Term,  to  eidarge  the  time  stefbenh. 
for  making  the  award ,  under  the  3  &  4  WiU.  4,  c.  A&, 
%*  39,  but  his  lordship  and  the  Court  refused  to  interfere. 
[Parke,  B. — With  regard  to  the  power  which  the  Courts 
or  a  Judge  have  under  that  statute,  it  was  my  impression 
that  it  only  existed  in  cases  where  there  has  been  an  at- 
tempt to  revoke  the  submission.  I  have  now  satisfied  my 
mind  that  that  is  erroneous,  and  I  expressed  an  opinion 
to  that  effect  in  a  late  case  in  this  Court  (a) ;  and  I  now 
agree  with  the  rest  of  the  Court  in  the  opinion  which 
they  entertain,  that  the  power  is  general  and  applies  to 
all  cases.] 

Martin,  in  support  of  the  rule. — It  is  clear  that  the 
arbitrator  never  enlarged  the  time  in  any  way;  and  having 
die  power  to  enlarge  it,  it  is  not  likely  that  any  consent 
should  have  been  given.  It  is  submitted  that  the  enlarge- 
ment could  only  be  made  by  rule  of  Court.  [Parke,  B. — 
We  cannot  set  aside  the  award,  unless  we  are  clear  that  it 
was  made  after  the  time  for  making  the  award  has  expired. 
There  was  evidence  from  which  an  agreement  that  il  should 
be  enlarged  till  the  29th  of  June  might  be  presumed.  Is 
there  any  case  as  to  the  mode  of  enlarging  the  time  ?] 

W,  J.  Alexander, — In  Rex  v.  Hill  (6),  it  was  held,  that, 
imder  the  circumstances,  the  delay  in  making  the  award 
had  not  inralidated  it,  as  being  made  after  the  expiration 
of  the  arbitrator's  authority,  where  the  conduct  of  the 
parties  was  equivalent  to  a  consent  to  extend  the  time. 
In  WiUinsan  v.  Tine  (c),  it  was  held,  that  where  in  an  ac- 


(a)  Potter  v.  Naoman,  2  C.  M.  &  R.  742.  (b)  7  Price,  636. 

(c)  4  Dowl.  P.  C.  37. 
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Etch,  of  PUat,  tibn  of  trespass,  the  time  for  making  an  award  pursuant  to 
1^^  ^  '  ^  an  order  of  Nisi  Prius  had  expired,  and  the  arbitrator  had 
BuRLEY  not  enlarged  the  time,  as  empowered  by  the  order,  the 
Stbpuens.  Court  would,  under  certain  circumstances,  direct  judgment 
to  be  signed,  and  execution  issued,  for  the  sum  for  which 
the  jury  found  subject  to  the  reference,  unless  the  en- 
largement was  consented  to.  Coleridge^  J.,  there  says, 
**  There  is  no  dispute  that  the  Court  has  the  power  to  di- 
rect judgment  and  execution  to  issue  for  the  full  amount  of 
the  verdict,  unless  the  defendant  will  consent  to  the  time 
for  making  the  award  being  enlarged."  [Parke,  B. — I 
thought  it  was  perfectly  settled  that  the  Court  has  no 
power  to  order  judgment  to  be  entered  up  for  the  amount 
of  the  verdict,  unless  the  amount  of  damages  is  the  only 
matter  referred.  Hatty.  Phillips  (a),  Taylor  y,  Gregory  {b). 
The  question  now  is,  whether  what  the  arbitrator  has 
done  amounted  to  an  enlargement  of  the  time  within  the 
meaning  of  the  order,  or  whether  the  conduct  of  the 
parties  amounted  to  a  fresh  submission.  We  must  look 
into  the  affidavits,  in  order  to  enable  us  to  determine  that 
question.] 

Cur,  adv.  vuU. 

Parke,  B.,  on  a  subsequent  day,  delivered  the  .judg- 
ment of  the  Court. — After  reading  the  order  of  Nisi 
Prius,  he  continued: — No  special  mode  of  enlargement  is 
pointed  out;  it  is  not  stated  either  that  it  is  to  be  by 
indorsement,  or  in  writing  at  all.  It  was  objected,  that 
there  was  no  due  enlargement  of  the  time  by  the  arbitra- 
tor, and  the  objection  was  taken  on  the  supposition  that 
the  rule  of  reference  contained  the  usual  power  to  en- 
large by  an  indorsement.  That  turned  out  not  to  be  the 
case ;  but  the  Court,  though  entertaining  some  doubt  whe- 
ther what  had  taken  place  amounted  to  a  due  enlarge- 

(fl)  9  Bing.  89 ;  2  Moo.  &  Scolt,  16?.         {b)  2  B.  &  Adol.  774. 
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ment  of  the  time,  thought  there  was  at  all  events  ground  -^ch.  of  PUatf 
to  presume  a  fresh  agreement  by  parol,  on  the  terms  of  ^ 

the  former  submission.  It  was  afterwards  suggested  that  Burley 
the  plain  tiff  was  proceeding  to  tax  his  costs  upon  the  judg-  stepuena. 
ment  on  the  award,  and  it  therefore  became  necessary  to  de- 
cide the  point  whether  this  was  a  proper  enlargement  in 
fact*  On  referring  to  the  books,  we  do  not  find  any  decision 
as  to  the  mode  in  which  an  enlargement  is  to  take  place, 
where  no  specific  mode  is  pointed  out  in  the  submission. 
Here,  then,  it  appearing  that  the  arbitrator,  in  the  pre- 
sence of  the  agents  of  both  parties,  declared  that  the  next 
meeting  should  take  place  on  a  particular  day,  viz.  the 
29th  of  June^  vrhich  was  not  objected  to  by  either  of  them, 
and  that  on  the  S9th  of  June  he  attended  and  made  his 
award;  we  think  that  this  was  a  due  enlargement  of  the 
time :  therefore  the  award  was  made  in  due  time,  and  the 
rule  must'be  discharged. 

Rule  discharged. 


Davis  r.  Holding. 

Assumpsit  on  a  Wll  of  exchange  dated  the  9th  of  Antgreement 
Jidy,  1835,  drawn  by  the  plaintiff  upon  the  defendant,  for  ^^^^^ 
45^  5s.  6d.,  value  received,  payable  four  months  after  date,  ^i'^r,  who  baa 

sued  oat  s  fiat 

and  accepted  by  the  defendant  in  bankruptcy, 

Plea. — That  before  the  making  and  acceptance  of  the  ropi.^'thiTSe 
said  bill  of  exchange,  to  wit,  on  &c.,  the  defendant  then  ^"'"V  ****** 

,     ,  .  abandon  tbe 

being  a  trader  within  the  true  intent  and  meaning  of  the  prosecution  of 
statutes  then  in  force  concerning  bankrupts,  was  indebted  that  the  bank- 
to  the  plaintiff  in  the  sum  of  100/.  and  upwards,  for  a  "Jtiwiufex. 
true  and  just  debt  due  and  owing  to  him  the  plaintiff,  change  for  a 

,  certain  amount, 

and  the  defendant  was  then  also  indebted  to  divers  other  is  illegal,  even 
persons  in   divers  other  large  sums  of  money;  and  the  Smkrup^anV 

the  petitioning 
creditor;  and 

the  bin  of  exchange  accepted  by  the  bankrupt,  in  pursuance  of  such  an  agreement,  is  void, 

tnd  DO  action  can  be  maintained  upon  it. 
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Etck.  of  Pleats  defendant  being  so  indebted,  and  being  such  trader  at 

aforesaid,  and  the  said  debt  being  then  due  and  un* 
satisfied,  he,  the  defendant,  then  became  and  was  a 
bankrupt,  within  the  true  intent  and  meaning  of  the  said 
statutes  concerning  bankrupts;  and  thereupon  afterwards, 
to  wit,  on  the  2nd  July,  1^35,  a  certain  fiat  bearing  date 
the  day  and  year  last  aforesaid,  grounded  upon  the  eiud 
statutes,  upon  the  petition  of  the  plaintifi;  was  duly  awarded 
and  issued  by  the  Right  Honourable  the  Lords  Commis- 
sioners having  the  custody  of  the  Great  Seal  of  Gremi 
Britain f  against  the'  defendant,  the  plaintiff  having  befem 
then  made  such  affidavit  and  given  such  bond  as  by  law 
in  that  case  was  and  is  required,  and  by  which  said  fiat 
the  said  Lords  Commissioners  authorized  the  plaintiff  to 
prosecute  his  said  complaint  or  petition  in  His  Majesty's 
Court  of  Bankruptcy  in  that  behalf.  And  the  defendant 
avers  that  the  said  fiat  being  in  full  force,  and  the  defen- 
dant remaining  and  continuing  so  indebted  to  the  plain- 
tiff and  the  said  other  persons,  afterwards,  and  before  the 
defendant  had  been  adjudged  to  be  a  bankrupt,  within 
the  true  intent  and  meaning  of  the  said  statutes,  under 
the  said  fiat,  and  before  the  defendant  had  obtained  any 
certificate  of  conformity  to  the  said  fiat,  to  wit,  on  the 
day  and  year  in  the  said  first  count  mentioned,  it  was 
wrongfully  and  against  the  form  of  the  said  statutes  and 
laws  then  in  force  concerning  bankrupts,  agreed  by  and 
between  the  plaintiff  and  the  defendant,  without  the  con- 
currence or  consent  of  the  said  other  creditors  of  the 
defendant,  that  the  plaintiff  should  not  further  prosecute 
or  put  in  force,  or  cause  to  be  prosecuted  or  put  in  force, 
the  said  fiat ;  and  that  he  should  abandon  the  same,  and 
all  further  prosecution  of  and  proceedings  under  the  same; 
and  that,  in  consideration  thereof,  the  defendant  should 
accept  the  said  bill  of  exchange  in  the  said  first  count 
mentioned,  and  deliver  the  same  to  the  plaintiff.  And  the 
defendant  says,  that,  in  pursuance  of  the  said  agreement. 
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and  in  performaDce  and  fulfilment  thereofi  the  defendant  S*eh.  •/  PUtttt 
did  afterwards,  to  wit,  on  ^c,  accept  the  aaid  bill  of  ex- 
change, and  deliver  the  same  to  the  plaintiff,  and  the 
plaintiff  then  received  the  same  from  the  defendant  ac- 
cordingly,  ^d  the  defendant  avers  that  the  considera- 
tion in  this  plea  mentioned,  and  so  agreied  on  as  afore- 
said, was  the  cpnsideration  for  the  acceptance  of  the 
aaid  bill  by  the  defendant  as  aforesaid. — Verification. 

Special  demurrer,  assigning  for  cause,  thai  it  did  not 
appear  in  or  by  the  said  plea  that  the  consideration  in  the 
plea  mentioned  as  the  consideration  for  the  acceptance 
of  the  bill,  was  the  only  consideration  for  sucli  acceptance; 
and  also  for  that  it  did  not  appear  in  or  by  the  said  plea 
but  that  the  defendant  received  other  good  and  valuable 
consideration  for  the  acceptance  and  payment  by  him,  the 
defendant,  of  the  bill  of  exchange. 

Joinder  in  demurrer. 

The  ppint  stated  for  argument  on  the  part  of  the  plain- 
tiff was^  that  the  facts  stated  in  the  plea  did  not 
render  the  bill  of  exchange  invalid  as  against  the  de- 
fendant, but  on  the  contrary  shewed  a  full  and  suflScient 
legal  consideration  for  the  acceptance  of  the  bill. 

Erie,  in  support  of  the  demurrer* — First,  it  does  not 
appear  that  the  consideration  mentioned  in  the  plea  as  the 
consideration  for  the  acceptance,  was  the  sole  considera- 
tion for  it ;  and  it  appears  by  the  plea  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  100/.,  which 
greatly  exceeds  the  amount  of  the  bill  of  exchange.  But 
it  will  be  said,  that,  according  to  the  facts  stated  in  the 
plea,  the  bill  was  given  on  a  contract  which  was  illegal, 
and  prohibited  by  6  Geo.  4,  c*  16,  s.  8.  That  section  enacts, 
"  that  if  any  such  trader,  liable  by  virtue  of  that  act  to  be- 
come bankrupt,  shall,  after  a  docket  struck  against  him, 
pay  to  the  person  or  persons  who  struck  the  same,  or  any 
of  them,  money,  or  give  or  deliver  to  any  such  person  any 
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Exch.  of  Pieasi  satisfaction  or  security  for  his  debt,  or  any  part  thereof, 

whereby  such  person  may  receive  more  in  the  pound  in 
respect  of  his  debt  than  the  other  creditors,  such  pay- 
ment, gift,  delivery,  satisfaction,  or  security,  shall  be  an 
act  of  bankruptcy ;  and  if  any  commission  shall  have  issued 
upon  the  docket  so  struck  as  aforesaid^  the  Lord  Chan- 
cellor may  either  declare  such  commission  to  be  valid, 
and  direct  the  same  to  be  proceeded  in,  or  may  order  it 
to  be  superseded,  and  a  new  commission  may  issue  ;  and 
such  commission  may  be  supported  either  by  proof  of 
such  last-mentioned  or  of  any  other  act  of  bankruptcy; 
and  every  person  so  receiving  such  money,  gift,  delivery, 
satisfaction  or  security  as  aforesaid,  shall  forfeit  his  whole 
debt,  and  also  repay  or  deliver  up  such  money,  gift,  satis- 
faction, or  security  as  aforesaid,  or  the  full  value  thereof, 
to  such  person  or  persons  as  the  commissioners  acting 
under  such  original  commission,  or  any  new  commission, 
shall  appoint  for  the  benefit  of  the  creditors  of  such  bank- 
rupt." It  may  be  admitted  that,  as  against  the  original 
creditors  or  the  assignees,  this  transaction  would  have 
been- illegal;  but  unless  a  commission  issued  on  the  docket, 
and  the  Lord  Chancellor  declared  it  valid,  and  directed 
it  to  be  proceeded  in,  the  debt  is  not  forfeited,  nor  the 
security  avoided.  But  this  is  a  question  between  the 
bankrupt  and  a  creditor,  and  as  between  these  parties  there 
was  no  illegality.  The  mere  neglect  to  prosecute  the  com- 
mission is  not  a  breach  of  duty,  for  the  petitioning  credi- 
tor is  not  compellable  to  prosecute  it.  On  the  contrary, 
by  Lord  Rosslyn's  order,  the  commission  is  supersedeable 
if  not  prosecuted  within  fourteen  days  after  its  date,  if  it 
is  to  be  executed  in  London,  or  within  twenty-eight  days 
if  in  the  country.  [Parke,  B.— If  it  is  shewn  that  any 
part  of  the  consideration  for  the  security  was  the  fore- 
going of  the  commission,  it  will  be  illegal  altogether.  Lord 
Thurlow  appears  to  have  been  of  opinion  that  such  an 
agreement  as  this  was  a  fraud  upon  the  Great  Seal.    Ex 
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parie  Thompson  (a).  There  are  cases  which  establish  that  s*^'  ^  P^^^s, 

a  defendant  may  set  up  as  a  defence  to  an  action,  that 

the  transaction  in  respect  of  which  he  is  sued  is  a  fraud 

upon  a  third  party^  as  in  Jackson  v.  Duchaire  (6).     How, 

then,  can  the  plaintiff  rely  upon  this  bill  of  exchange,  which 

is  a  fraud  upon  the  other  creditors  ?]     Its  being  a  fraud 

or  not,  depends  upon  whether  the  commission  is  ultimately 

prosecuted  or  not,  and  it  does  not  appear  upon  this  plea 

that  any  parties  were  defrauded.    In  Jackson  v.  Duchaire^ 

the  fraud  upon  the  third  party  was  disclosed.  [Parke,  B. — 

If  the  consideration  for  the  bill  bad  been  a  fraudulent 

preference,  it  would  have  been  good  as   between  the 

parties,  though  void  as  against  creditors.] 

Humfrey,  contrd. — It  is  true  that  the  plea  does  not 
state  that  this  was  the  only  consideration  for  the  accept- 
ance of  the  bill,  but  that  is  not  necessary.  This  case 
is  similar  to  that  of  a  plea  of  usury,  where  it  is  not  the 
practice  to  allege  that  there  was  no  other  consideration. 
The  only  question  is,  whether  this  bill  was  accepted  for  an 
illegal  consideration.  It  is  submitted  that  it  clearly  was, 
as  being  contrary  to  the  provision  of  the  6  Geo.  4f,  c.  16, 
s.  8.  According  to  that  section,  the  petitioning  creditor 
who  receives  any  security  for  his  debt  after  the  striking 
of  the  docket,  shall  forfeit  his  whole  debt.  Lord  TAur- 
low  considered  that  such  a  transaction  was  a  fraud  upon 
the  Great  Seal.  The  reason  of  that  is,  that  where  one 
creditor  sues  out  a  fiat,  all  the  others  are  prevented  from 
suing  out  another  for  fourteen  or  twenty-eight  days ;  so 
that  any  creditor,  by  suing  out  a  fiat,  may  prevent 
the  other  creditors  from  taking  any  step  until  he  has 
compromised  his  own  debt.  By  suing  out  the  fiat,  he 
becomes  a  trustee  of  the  bankrupt*s  estate  for  the  bene- 
fit of  himself  and  the  other  creditors,  and  it  is  a  breach  of 

(a)  I  Ves.  jun.  158.  (b)  3  T.  R.  651. 
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.  vf  PhM,  tni8t  in  bim  to  endeavour  to  obtain  more  than  his  jitst 
*  -^    proportion*    In  Ex  parte  Paxfypn{a),  it  wag  held,  that  a 

Davtb  ewditor  who  obtained  a  new  secfuriYy  fov  a  fermer  debt^ 
ftoLoiMo.  ^^  which  he  had  struck  a  docket,  had  no  right  to  prove  OD' 
that  new  se^curity  under  a  confmieisiiftn  subsequefntly^  sued 
M«.  It  is  true  it  does  not  appear  on  this  plea  whether  &e 
bill  was  given  as  a  composition  for  the  original debt^or  av 
a;  ionUB  for  abandoning  the  prosecudon  of  the  fittt ;  but 
in  either  view  of  the  case  it  is  contrary  to  law,  and  die 
debt  is  forfeited.  [Lord  Abinger,  C.  B.— The  difficulty 
]B|  to  decide  whether  it  is  forfeited  when  no  commission  is 
sued  out.  Pafke,  B. — Unless  the  bill  was  given  as  a 
composition  for  the  debt,  it  does  not  appear  to  come  within 
the  words  of  the  statute.]  It  is  submitted  that  it  is  clearly 
within  the  spirit  of  it 

Erie,  in  reply. — This  could  oiily  be  a  fraud  on  the  law 
and  the  Great  Seal,  where  it  is  shewn  that  there  are  per- 
sons whom  the  law  and  the  Great  Seal  could  protect ;  but 
it  does  not  appear  upon  this  plea  that  in  this  case  there 
were  any  sudi  persons.  There  may  have  been  sufficient 
assets  td  pay  all  the  creditors  in  fiill,  and  if  that  were  the 
oaee  it  would  not  be  unlawful  for  a  petitioning  creditor  to 
abandon  his  prosecution  of  the  fiat.  That  was  so  held  in 
Em  parte  Smith  (b).  If  the  defendant  had  had  funds 
enough  to  pay  all  his  creditors  in  full,  and  had  agreed  that 
if  the  plaintiff  would  withdraw  his  fiat  he  would  pay  him 
46Ly  that  would  surely  have  been  a  valid  contract, 
and: a  fraud  upon  no  one.  And  that  mi^  have  been  so  in 
tbe  present  case. 

CWr.  acfr.  Mift. 

Lord  Abimger,  C.  B. — The  objections  to  this  plea  were» 
^rsif  that,  instead  of  shewing  a  want  of  consideration  for 

(c)  15  Ves.  464.  (h)  2  Ghrn  &  J.  29! . 
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the  acceptance  of  the  bill,  k  diidoeed  a  sufficient  consi-  Bxeh.  of  Phatr 
deration ;  and  secondly » that  there  waa  no  illegality  in  the 
contract  in  pursuance  of  which  it  was  gvven. 

It  ia  uanecessary  to  decide  whether  the  plea  must  be 
taken  to  arer  that  the  acceptance  was  given  wholly  as  a 
pfemiumof  gratuity  for  abandoning  the  fiat  of  bankrupt- 
cy, or  whether  it  was  given  for  the  debt  of  lOOL  and 
iqpwar&  due  to  the  plaintiff,  in  consideration  of  his  so 
doing,  I£  the  agreement  to  abandon  the  fiat  for  a  special 
benefit  to.  the  plaintiff  was.  illegal^  it  avoids  the  bill  of  ex- 
change- between,  these  parties,  whether  such  agreement 
waa  apart  or  the  whole  of  the  consideration  for  giving  it. 

We  are. of  opinion,  that  the  facts  stated  in  this  plea  suf- 
ficiently shew  the  agreement,  to  have  been  illegal. 
.  The  objection  was,  that  the  agreement  was  illegal  and 
void  only  against  creditors  of  the  defendant  claiming  under 
a  commission^  not  against  his  creditors  generally ;  and 
though  it  was  averred  that  there  were  unpaid  creditors  at 
the  time  of  the  agreement,- it  was  not  alleged  that  they  had 
sued  out  or  could  sue  out  another  fiat. 

We  think  that  this  objection  is  not  well  founded.  In- 
dependently of  the  provision  of  the  6  Geo*  4,  c.  16,  s.  8, 
which  makes  a  trader's  composition  with  the  petitioning 
creditor  an  act  of  bankruptcy,  and  renders  the  creditor 
liable  to  refund  what  he  has  received,  and  to  forfeit  his 
original  debt,  such  a  composition  is  illegal,  on  the  ground 
of  its  being  an  abuse  of  a  process  which  a  creditor  has  a 
right  to  sue  out,  not  for  his  own  benefit  only,  but  for  that 
of  the  other  creditors  also.  Upon  this  principle  the  case 
o{  Ex  parte  Thompson  {a)  was  decided  by  Lord  Thur- 
low;  and  his  Lordship  ordered  a  sum  of  money  received 
by  the  petitioning  creditor  to  be  refunded  to  the  trader, 
abhoogh  the  commission  had  been  superseded,  and  no 
fiesh  commission  bad  been  issued. 

{a)  1  Ves.  jun.  157. 
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Bxeh.  of  Pleas,  This  Order  was,  no  doubt,  made  by  virtue  of  the  gene- 
ral jurisdiction  of  the  Great  Seal  in  matters  of  bankrupt- 
cy; but  the  reason  of  its  exercise  in  this  particular  mode 
was,  that  the  composition  itself  was  illegal  and  void  by 
the  general  policy  of  the  law  against  the  then  creditors  of 
the  bankrupt ;  and  no  Court  ought  to  enforce  an  execu- 
tory contract  which  is  illegal  and  void,  at  the  time  it  is 
made,  against  other  persons.  The  cases  of  Jackson  ▼. 
Duchaire  (a),  Cockshoit  v.  Bennett  (b),  and  Leicesteff  v. 
Rose  and  others  (c),  proceed  upon  this  principle. 

The  transactions  referred  to  in  the  course  of  the  argu- 
ment, as  being  valid  between  the  parties,  but  fraudulent- 
and  void  only  as  against  third  persons,  such  as  the  trans- 
fer of  property  to  defraud  execution  creditors,  or  in  con- 
templation of  bankruptcy,  are  cases  of  executed  contracts, 
in  which  the  property  actually  passed. 

We  are  of  opinion  that  our  judgment  must  be  for  the 
defendant. 

Judgment  for  the  defendant. 


(a)  3  T.  R.  661. 


(c)  4  East,  372. 


(b)  2  T.  R.  763. 


WoRRALL  r.  Grayson. 


^ttumpHtfat      Assumpsit  for  money  paid,  for  interest,  and  on  an 

money  paid,  for  *.    ^   *    j 

intenitrmnd  on    acCOUnt  Stated. 

ei*PferthLTi't  Plea^Th&t  before  and  at  the  time  of  the  commencing 
the  time  of  the     of  this  suit,  and  at  the  time  of  the  accruing  of  the  cause  of 

commencing  of  ••«<ii«  .1  111 

this  suit,  and  at  action  in  the  declaration  mentioned,  to  wit,  on  the  1st  day 
l«m"g  oVIhe    of  November,  in  the  year  18^4,  the  plaintiff  and  defendant 

causes  of  action 

in  the  declaration  mentioned,  the  plaintiff  and  defendant  carried  on  business  in  co-partnership, 
and  that  the  causes  of  action  arose  out  of  transactions  between  the  plaintiff  and  defendant' as  such 
co-partners  ;  and  that,  at  the  time  of  the  commencement  of  the  suit,  the  accounts  of  the  partnel^ 
ship  were  not  settled  or  adjusted,  or  any  balance  struck  between  the  plaintiff  and  defendant.  Oa 
special  demurrer: — Held,  that  the  plea  was  ill:  first,  because  it  did  not  shew  that  this  was  a 
partnership  transaction;  secondly,  nor  that  the  debt  was  due  to  the  plaintiff  and  defendant  jointly; 
thirdly,  that  if  it  was  to  be  taken  to  be  so  alleged,  the  plea  was  bad  as  amounting  to  the  general 
issue. 
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used,  exercised,  and  carried  on  the  trades  and  businesses  ^^^a*  of  Pi^a*, 
of  millers,  farmers,  and  smiths  in  copartnership ;  and  the  ^ 

defendant  says^  that  the  causes  of  action  in  the  d^clara-  Worrall 
tion  mentioned  arose  out  of  and  from  transactions  be-  Grayson. 
tween  plaintiff  and  defendant  as  such  copartners ;  and  that 
at  the  time  of  the  commencement  of  this  suit  the  accounts 
of  the  said  partnership  were  not  settled,  adjusted,  or  any 
balance  struck  by  and  between  the  plaintiff  and  defendant, 
and  the  same  still  are  open  and  unadjusted ;  and  this  the 
defendant  is  ready  to  verify  &c. 

Special  demurrer,  assigning  a  great  variety  of  causes ; 
amongst  others,  that  the  plea  was  an  argumentative  denial 
of  the  promises  alleged  in  the  declaration,  and  amounted 
to  the  general  issue  of  non  assumpsit;  and  also  that  the 
averment  that  the  causes  of  action  arose  out  of  trans- 
actions between  the  plaintiff  and  defendant  as  copartners 
was  too  vague,  general,  and  uncertain ;  and  also  that  it 
is  not  shewn  that  the  said  transactions  were  of  such  a 
character  ms  to  bar  the  plaintiff  from  an  action  at  law,  or 
how  the  causes  of  action  arose  therefrom,  &c. 

Joinder  in  demurrer. 

The  points  stated  for  argument  on  the  part  of  the 
plaintiff  were,  that  the  plea  amounted  to  the  general  issue, 
and  that  the  expression  '*  transactions  between  the  plaintiff 
and  defendant  as  copartners,*'  was  too  general ;  and  the 
other  points  stated  in  the  demurrer. 

Addison^  in  support  of  the  demurrer,  was  stopped  by 
the  Court,  who  called  on — 

Peiersdofff  to  support  the  plea. — The  defence  set  forth 
in  the  plea  could  not  have  been  given  in  evidence  under 
the  general  issue,  and  therefore  the  demurrer  cannot  be 
supported  on  that  ground.  [Parte,  B. — Why  could  it  not 
be  given  in  evidence  under  the  general  issue  ?  It  would 
shew  that  the  defendant  made  no  separate  promise.] 

VOL.  I.  N  M.  W. 
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Eich.  of  Pleas,      Lofd  Abinger,  C.  B. — There  may  be  a  state  of  cir- 
1836. 

cutnstances  in  which  a  debt  arising  out  of  partnership 

transactions  may  be  due  to  one  partner,  and  for  which  he 
may  be  entitled  to  sue  alone;  but  it  is  not  even  shewn  in 
the  present  case  that  this  debt  did  arise  out  of  any  part- 
nership transaction. 


WORRALL 
V, 

Grayson. 


Parke,  B. — ^There  are  three  objections  to  the  plea  in 
this  case. — Ftr^i,  the  plea  does  not  allege  that  this  was  a 
partnership  transaction ;  and  it  is  quite  consistent  with  all 
that  appears  on  this  plea,  that  the  money  was  paid  for  the 
defendant  without  reference  to  any  partnership  transac- 
tions.— Secondly f  it  does  not  appear  that  the  debt  was  doe 
to  the  plaintiff  and  defendant  jointly.  But,  thirdly^  if 
that  is  to  be  taken  as  so  alleged  in  the  plea,  then  it  amounts 
to  the  general  issue.  And  if  it  is  to  be  considered  as  a 
denial  that  any  account  was  stated,  then  it  also  amounts 
to  the  general  issue. 

BoLLAND,  B.,  and  Gurnby,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Stracy  r.  Blake. 

An  admission  IJEBT  for  money  lent,  money  paid,  and  on  an  account 
onepieacannot  8^**^^' — Pleas,^r«/ — fiunquam  indebitatus;  secondly, that 
be  made  use  of  after  the  supposed  debts  and  several  causes  of  action, 

to  prove  or  dis- 
prove anotiier     and  each  of  them,  in  the  declaration  mentioned,  accrued 

^  But  where  it  ^^  ^^^  plaintiff,  to  Wit,  on  the  25th  o(  December,  18SS, 
appears,  from     ^|^g  defendant  was  a  prisoner  in  the  custody  of  the  War- 

tbe  whole  con-  *  "^  ^ 

duct  of  a  cause,  den  of  the  Fleet,  within  the  walls  of  the  prison,  on  pro- 

that  a  particular 
foct  is  admitted 

between  the  parties,  the  jury  have  a  right  to  draw  the  same  conclusion  as  to  that  faet  as  if  it  had 
been  proved  in  evidence ;  and  to  draw  such  conclusion  as  to  all  the  iitsues  on  the  record.  And 
the  Court  refused  to  grant  a  new  trial,  on  the  ground  that  the  Judge  had  stated  to  the  jury  a  fiict 
so  admitted  between  the  parties,  as  being  admitted  on  the  record,  and  applied  such  suppoised  ad- 
mission in  support  of  another  issue. 
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cess  of  action  at  the  suit  of  one  W.  Piifold,  within  the  ^^ch.  ofPieast 

1836. 
meaning  of  the  7  Geo.  4,  c.  57 ;  and  that  afterwardsy  and     ^ 

while  the  defendant  remained  in  custody  as  aforesaid,  and  Stract 
within  the  space  of  fourteen  days  next  after  the  commence-  blake. 
Qient  of  the  actual  custody  aforesaid^to  wit,  on  the  31st  of 
December,  1832,  the  defendant  duly  applied  by  petition, 
in  a  summary  way,  to  the  Court  for  the  Relief  of  Insolvent 
Debtors,  for  his  discharge  from  the  custody  aforesaid,  ac- 
cording to  the  provisions  of  the  said  act,  and  in  compli- 
ance therewith,  and  did  then  and  there  subscribe  such 
petitionj  and  filed  the  same  in  the  said  Court,  and  duly 
executed  a  conveyance  and  assignment  to  one  S*  S.,  then 
being  the  provisional  assignee  of  such  Court,  in  such 
finrm  as  is  to  the  said  act  annexed,  of  all  the  estate,  &c«, 
of  the  defendant,  such  prisoner,  in  and  to  all  his  real  and 
personal  estate  and  effects,  except  &c.  &c.;  and  after- 
wards, and  within  fourteen  days  next  after  his  said  petition 
had  been  filed  as  aforesaid,  and  afler  the  said  supposed 
debts  and  causes  of  action  had  accrued,  to  wit,  on  the  5 1st 
o(  December,  1832,  he  the  defendant  did  deliver^in  to  the 
said  Court  a  schedule  containing  as  in  the  said  act  is  re- 
quired, except  as  hereinafter  mentioned,  and  duly  sub- 
scribed by  him,  and  which  was  then  duly  filed  in  the  >said 
Court;  and  afterwards,  to  wit,  on  the  12th  of  February, 
1833,  the  matters  of  such  petition  and  schedule  came  on  to 
be  heard,  and  were  duly  examined  into  before  and  by  the 
said  Court,  &c.,  and  the  said  Court  did  then  duly  adjudge 
the  defendant  to  be  discharged  from  custody,  and  to  be 
entitled  to  the  provisions  of  the  said  act ;  and  the  defen- 
dant was  accordingly  then  discharged  from  the  custody 
iforesaid;  and  the  defendant  further  saith,  that  no  de- 
scription whatsoever  of  the  said  debts  or  debt,  or  causes 
of  action,  or  of  any  or  either  of  them,  so  in  the  said  de- 
claration alleged  to  have  been  due  from  the  defendant  to 
the  plaintiff*,  and  to  have  accrued  to  the  plaintiff  in  man- 
ner therein  mentioned,  or  of  the  plaintiff*,  was  contained 

n2 
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Exeh,  of  PUat,  or  inserted  in  the  said  schedule  so  subscribed  and  filed  ad 

^     aforesaidi  and  that  the  said  descriptions  were  and  each 

Stract       of  them  was  omitted  from  and  out  of  the  said  schedule,  by 

Blake.       And  with  the  full  knowledge  and  consent,  and  by  and 

through  the  contrivance  and  procurement,  of  the  plaintiff. 

— Verification. 

Replication  to  the  latter  plea — that  the  defendant,  of 
his  own  wrong,  and  of  his  own  sole  instance  and  free  will, 
and  with  intent  to  deceive  and  defraud  the  plaintiff  in  that 
behalf,  omitted  the  said  several  debts  and  causes  of  action 
in  the  declaration  mentioned,  and  all  description  of  the 
same,  from  and  out  of  his  the  defendant's  said  schedule  ; 
without  this,  that  the  said  descriptions  were  omitted  from 
and  out  of  the  said  schedule  by  and  with  the  full  know- 
ledge, &c.,  of  the  plaintiff;  upon  which  issue  was  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle- 
sex Sittings  after  Michaelmas  Term,  it  appeared  that 
the  action  was  brought  for  an  attorney's  bill,  alleged  to 
have  been  incurred  under  the  following  circumstances : — ' 

The  defendant,  who  had  been  a  guard  of  the  London  % 
Devonport  mail,  was  discharged  in  consequence  of  a  re- 
presentation made  to  the  Post-office  by  a  gentleman 
named  Pit/old,  of  his  having  insulted  a  lady  who  was  a 
passenger  in  the  mail.  The  defendant  brought  an  action 
for  libel  against  Mr.  Piifold  for  such  representation,  for 
the  conduct  of  which  the  plaintiff,  who  was  then  an  articled 
clerk,  supplied  the  funds,  and  recommended  a  Mr.  Rosker 
as  the  attorney,  who  accordingly  conducted  it,  as  he  sta- 
ted, on  the  plaintiff's  responsibility,  and  for  and  on  the  ac- 
count of  the  defendant,  and  was  paid  by  the  plaintiff.  On 
the  part  of  the  plaintiff,  several  letters  from  the  defendant 
were  also  read,  dated  in  June  and  July,  1831,  urging  the 
prosecution  of  the  action,  alluding  to  it  as  '^  his  business," 
and  stating  that  certain  friends  had  offered  to  come  forward 
with  such  money  as  might  be  wanted.  The  action  against 
Mr.  Pitfold  was  tried  at  the  Exeter  Spring  As&izes,  1832, 
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when  a  Terdict  was  found  for  the  defendant,  on  the  ground  £^h,  of  Pkat, 
that  the  supposed  libel  was  a  privileged  communication.  '  ^ 

On  the  part  of  the  defendant,  it  was  alleged,  first,  that  Stracy 
that  action  was  in  fact  the  action  of  the  plaintiflfand  not  Blakb. 
of  the  defendant,  and  was  undertaken  by  the  plaintiff 
gratuitously,  on  the  chance  of  obtaining  money  from  Pit^ 
fold;  and  several  letters  from  the  plaintiff  were  read,  lead- 
ing to  such  a  conclusion.  It  appeared  also,  on  the  cross- 
examination  of  Rosher^  that,  after  the  defendant  went  to 
prison,  the  plaintiff  called  on  him,  Rosher,  and  told  him 
that  bis  name  would  not  be  inserted  in  the  schedule,  but 
that  he,  the  plaintiff,  would  see  his  costs  paid ;  and  that 
at  the  time  of  making  out  the  schedule,  the  plaintiff 
again  told  Rosher  that  he  might  look  to  him,  and  he 
would  take  care  to  provide  him  with  funds :  and  it  was 
contended,  on  the  authority  of  the  cases  of  Howard  v. 
Bartoloxzi  (a),  and  Tabram  v.  Freeman  (6),  that,  as  it  ap- 
peared that  the  debt  was  omitted  from  the  schedule  with 
the  privity  and  by  the  procurement  of  the  plaintiff,  the 
defendant  was  entitled  to  a  verdict  on  the  special  plea. 
The  schedule  itself,  although  it  was  in  Court,  was  not 
formally  put  in  and  proved,  but  it  was  assumed  through- 
out the  cause  that  the  plaintiff*s  debt  was  omitted  from  it. 
The  Lord  Chief  Baron  left  it  to  the  jury  to  say— ;/ir*/, 
whether  the  defendant  was  ever  indebted  to  the  plaintiff; 
and  secondly,  whether  the  plaintiff  had  been  a  party  to 
the  fraudulent  omission  of  the  debt  from  the  schedule. 
And  he  told  them  that  the  fact  of  such  omission,  so  long 
before  the  present  action,  (which  was  admitted  on  the  re- 
cord),  coupled  with  the  other  evidence,  afforded  a  strong 
presumption  that  no  debt  was  ever  due  at  all.  A  verdict 
having  been  found  for  the  defendant — 

Humfrey  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection. — The  schedule  not  having 

(a)  4  B.  &  Adol.  656 ;  1  Ne?.  &  M.  69.  (6)  2  C.  &  M.  461. 
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^'*^*i836^'*^'  been  put  in,  there  was  no  evidence  of  the  omission  of  the 
^— ^^-— '  debt;  for  upon  this  record  the  omission  itself,  as  well  as 
Stracy  ^Yie  procurement  of  the  plaintiff,  are  in  issue.  There  was 
Blake.  therefore  a  misdirection  in  stating  to  the  jury  that  the 
omission  was  admitted  on  the  pleadings.  [AUersoHj  B. 
— It  seems  to  me  a  very  reasonable  argument  to  the  jury 
to  say — here  are  the  two  parties  contending  quo  animo  the 
debt  was  omitted ;  that  admits  that  it  wm  omitted  in 
fact ;  not  as  a  question  arising  on  the  pleadingt,  but  an 
inference  from  the  conduct  of  the  parties  before  the  jury.] 
It  was  not  so  put,  but  as  a  distinct  admission,  on  the  re- 
cord, of  a  by-gone  fact.  Besides,  the  supposed  admission 
on  the  record  upon  one  issue  was  used  as  proof  against 
the  plaintiff  on  the  other  issue,  and  was  coupled  with  the 
evidence  applicable  only  to  that  other  issue :  but  the  sup- 
posed admissions  on  the  face  of  one  plea  cannot,  in  law,  be 
called  in  aid  of  the  issue  on  another  plea.  But  even  if 
the  omission  is  not  denied  on  the  pleadings^  it  is  not  ad- 
miiied  as  a  fact;  it  is  only  passed  by  as  not  being  that  fact 
on  which  the  party  chooses  to  take  issue,  and  is  not  there- 
fore to  be  taken  against  him  as  true.  If  it  were  otherwise, 
plaintiffs  would  be  subjected  to  much  hardship,  being  com- 
pelled to  deny  specifically  some  one  allegation  in  a  plea. 
Thus,  in  an  action  by  the  indorsee  of  a  bill  of  exchange, 
if  fraud  appear  in  the  transfer  of  it,  the  plaintiff  is  bound 
to  prove  consideration.  If,  then,  the  non-denial  of  a  frau- 
dulent transfer  alleged  in  the  plea  is  an  admission  of  it  as 
a  fact,  the  defendant  may  always  force  the  plaintiff  to  go 
into  proof  of  consideration ;  and  one  and  the  same  plea  will 
effect  that  purpose  in  every  case ;  unless  indeed  the  plain* 
tiff  may  reply  de  injurid{a).  [Lord  Abinger^  C.  B. — I  be* 
lieve  we  all  agree  that  an  admission  in  one  plea  cannot 
properly  be   used   to   prove  or   disprove   another   plea* 

(a)  But  it  is  now  decided  that      Fnrrar^  ante,  65 ;  Gr^  v.  Yata^ 
the  replication  dc  injuriA  is  ap-      2  Bing.  N.  C.  679. 
pUcable  to  such  a  case.     Isaac  v. 
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Parke,  B. — Every  cause  involving  several  issues  is  to  be  ^ch.  of  PUas, 
tried  on  each  issue,  as  if  they  were  several  causes.    Here  ^ 

you  moat  try  this  case  upon  the  issue  on  nunquam  indebi'       Stracy 
tatus,  as  if  there  were  no  other  issue  at  all  on  the  record.        Bla&e. 
ThnSt  in  an  action  of  trespass,  if  the  defendant  pleaded 
not  guilty,  and  also  a  justification  of  a  right  of  way,  the 
admission  involved  in  such  justification  clearly  could  not 
be  used  to  disprove  the  plea  of  not  guilty.] 

Lord  Abinger,  C.  B.,  having  read  his  notes  of  the 
trial— 

Parke,  B. — I  should  have  thought  it  fit  to  grant  a 
rule,  if  the  Lord  Chief  Baron  had  laid  it  down  nakedly 
that  the  jury  might  look  at  one  plea  to  support  the  other, 
and  there  had  been  no  other  admission  to  the  same  eff*ect 
in  the  conduct  of  the  cause.  But  it  seems  to  me  that 
there  was  such  admission,  and  that  the  learned  Judge  re- 
fers to  the  record  merely  by  way  of  illustration.  Unques- 
tionably,  if  this  had  not  been  so,  I  should  have  thought 
it  a  misdirection ;  because,  whatever  is  admitted  on  any 
issue,  I  take  it  to  be  clear,  is  admitted  only  for  the  pur- 
pose of  that  issue. 

Alderson,  B. — I  agree  that  we  are  not  to  take  an  ad* 
mission  in  one  plea  as  evidence  on  another.  But  if  the 
parties  have  a  particular  controversy,  and  it  seems  plain 
that  a  certain  fieict  is  admitted  between  them  in  the  course 
of  that  controversy,  may  not  the  jury,  as  men  of  common 
sense^  draw  the  same  conclusion  as  to  that  fact  as  if  it 
were  formally  proved  before  them  ?  I  think  they  may, 
and  that  they  are  at  liberty  to  draw  it  as  to  all  the  ques- 
tions in  issue  in  the  cause. 

GuRNEY,  B. — ^The  only  question  in  controversy  was, 
by  whom  the  omission  was  made ;  there  was  no  ques- 
tion between  the  parties  that  it  had  been  made  in  fact. 
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Lord  Abinger,  C.  B. — ^That  the  debt  was  omitted 
was  taken  as  a  fact  throughout  by  both  sides*  I  fully  ad- 
mit that  a  fact  admitted  in  one  plea  cannot  be  taken  to 
prove  or  disprove  another.  But  suppose,  in  the  case  of  a 
justification  of  a  right  of  way,  put  by  my  Brother  Parke^ 
it  were  proved,  on  the  controversy  upon  the  general  issue, 
that  the  defendant  came  there  and  committed  the  tres- 
pass in  assertion  of  his  right  of  way,  would  not  that  be 
evidence  on  the  other  issue  ?  In  the  present  case,  it  ap- 
peared to  me  that  the  jury  were  satisfied  that  the  plain- 
tiff  had  the  entire  management  of  the  cause,  and  that  the 
omission  was  the  plaintifiTs,  designedly  made  to  benefit 
himself.  If  I  had  ^aid  that  the  omission  was  admitted  by 
counsel  on  both  sides,  there  could  have  been  no  objection; 
but  because  I  said  it  was  admitted  on  the  record,  that  is 
the  whole  misdirection  complained  of:  strictly  speaking, 
no  doubt  it  was  admitted  for  the  purpose  of  that  plea,  but 
not  of  the  other. 

Rule  refused. 


QuiooiN  r.  Duff. 

Goods  were  for-  f^ASE. — The  declaration  stated  that  the  plaintiflT  deli- 
aairrier^fr^'  vered  to  the  defendant  two  boxes  of  types,  to  be  by  the 
LandonioLi'  defendant  taken  care  of,  and  shipped  and  forwarded  from 
ed  to  the  plain-  Liverpool  to  the  Isle  of  Man,  for  reward  to  the  defendant 
ofMttn),^'*Ln  in  that  behalf;  that  the  defendant  accepted  and  received 
fe^ndint^litw-  ^^^  goods  for  the  purposes  aforesaid,  and  took  so  little 
wick  Street,  Li-  care  of  them,  &c.,  that  they  were  lost.     Pleas-— >!rW,  that 

verpooL"    The  >  #  j  ./        > 

goods  were 

landed  by  K,  on  a  public  wharf  at  Liverpool,  and  on  the  same  day  notice  was  sent  to  the  defendant 
of  their  arrival,  and  he  signed  the  carrier's  book,  containing  an  acknowledgment  that  the  goods  in 
question  had  arrived  for  him  (the  defendant).  He  caused  them  also  to  be  entered  in  the  dearanoe 
and  manifest  of  a  steam>  vessel  about  to  sail  for  the  Isle  of  Man. 

It  was  proved  also,  that  on  former  occasions,  when  goods  had  been  been  brought  by  JT.  for  the 
defendant,  he  had  desired  that  they  might  remain  at  the  wharf  till  he  sent  for  them.  The  defen* 
dant  never  sent  to  the  wharf  for  the  boxes  until  six  days  after  their  arrival,  when  they  were  not 
to  be  found: — Held,  in  an  action  on  the  case  against  the  defendant  for  negligence  in  not  taking 
proper  care  of  the  goods,  that  there  was  evidence  for  the  Jury  of  a  delivery  to  and  acceptance  by  him. 
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the  plaintiff  did  not  deliver  the  goods  to  the  defendanti  Exck.  of  Pkas, 
nor  did   the  defendant  accept  and    receive  the  same; 
secondly,  not  guilty. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last 
Seining  Assizes  for  Liverpool,  the  following  facts  appeared. 

The  two  boxes  in  question  were  forwarded  from  London, 
on  the  6th  o{  March,    1836,  by  one   of  the  boats  of 
Kenworthy  %  Co.,  carriers,  to  Liverpool,  addressed  to 
''  Mr.  John  Quiggin,  Douglas,  care  of  Mr.  James .  Duff, 
Brunswick  Street,  Liverpool     On  the  1 2th  of  March, 
they  were  discharged  at  the  Duke  of  Bridgewater*s  Wharf, 
lAoerpooL    The  porter  who  landed  them  stated  that  he 
saw  them  there  for  three  days ;  on  the  fourth  the  rain  had 
washed  off  a  portion  of  the  direction  ;  they  were  covered 
at  night.     On  the  sixth  day  after  their  arrival,  a  person 
came  to  ask  for  them,  when  they  could  not  be  found. 
On  the  1 2th,  the  day  of  their  landing,  notice  of  their  ar- 
rival was  given  by  Kenworthy  ^  Co*  to  the  defendant,  and 
a  clerk  in  the  defendant's  office  (at  6  p.  m.  on  that  day) 
signed  the  carrier's  book,  containing  an  acknowledgment 
that  the  goods  had  arrived  fur  him  (the  defendant).     The 
warehouseman  and  clerk  of  Kenworthy  8f  Co.  stated,  that 
on  former  occasions  they  had  received  notices  from  the 
defendant  to  let  goods,  brought  by  them  for  him,  remain 
on  the  wharf  after  their  arrival  till  he  sent  for  them.    The 
clearance  and  manifest  of  the  Isle  of  Man  steamer,  on 
the  18th  of  March,  made  out  by  the  defendant's  clerk, 
were  read ;  they  contained  the  name  of  the  plaintiff,  as 
consignee  of  two  boxes  of  type;  to    the  manifest  was 
annexed  a  memorandum,  stating  that  they  were  not  sent, 
not  being  found  on  the  wharf.     The  Lord  Chief  Baron 
was  of  opinion,  on  this  evidence,  that  there  was  no  proof 
of  delivery   to  and   acceptance   by  the  defendant,  and 
therefore  that  the  declaration  was  not  supported :  if  the 
defendant  was  guilty  of  any  negligence,  it  was  in  not 
receiving  the  goods  into  his  possession ;  no  contract  was 
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Exch.  of  Pieai,  shewn  binding  him  to  send  for  tlie  goods*    Alexafider.  for 

the  defendant,  having  applied  to  his  lordship  to  amend 
the  declaration,  which  he  refused,  on  the  ground  that  it 
would  render  an  entirely  new  frame  of  the  whole  pleadings 
necessary,  urged  that  there  was  at  all  events  evidence  for 
the  jury  whether  there  had  been  a  delivery  or  not ;  but 
the  learned  Judge  stating  that  he  should  direct  the  jury  to 
find  for  the  defendant,  the  plaintiff  submitted  to  be  non- 
suited. 

In  the  following  term  Alexander  obtained  a  rule  fii#f  for 
a  new  trial,  on  the  ground  that  it  ought  to  have  been  left 
to  the  jury  to  say  whether  the  defendant  had  not,  by  the 
acts  proved  in  evidence,  admitted  the  receipt  of  the  goods. 

CressweU  and  Crompton  now  shewed  cause. — The  plain- 
tiff has  not  made  out  either  the  contract  or  the  breach  of 
it  alleged  in  the  declaration.  The  plain  meaning  of  the 
allegation  in  the  declaration  is,  that  there  was  an  actual 
receipt  of  the  goods  by  the  defendant ;  but  the  proof  re- 
lied on  is  merely  of  a  kind  oi  constructive  bailment  \  whereas 
no  bailment  can  properly  arise  without  actual  acceptance 
of  the  goods.  The  question  is,  whether  the  duty  of  Ken-^ 
worthy^  the  carrier,  had  ended  or  not.  The  defendant 
had  no  means  of  knowing  what  the  duty  of  Kenworthy 
was ;  the  contract  was  between  him  and  the  plaintiff,  and 
the  plaintiff  might  have  shewn  what  its  terms  were.  As- 
suming, however,  in  the  first  place,  that  it  was  the  carrier's 
duty  to  deliver  to  the  defendant,  he  did  not  discharge  that 
duty,  for*he  left  the  goods  on  the  open  quay,  the  defendant 
having  no  person  there  to  receive  them.  In  Sehoay  v. 
Holloway  (a),  the  leaving  goods  at  the  inn  where  the  de- 
fendant lodged,  and  where  the  carman  was  informed  that 
he  would  find  them,  was  held  to  be  no  delivery  to  him. 
[Parke,  B. — Suppose  in  that  case  the  defendant  had  given 

(a)  1  Ld.  Raym.  46. 
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a  receipt  for  them  ?]  Even  that  would  not  be  a  delivery ;  ^ch,  of  pteat, 
as  far  the  plaintiff  was  concerned ,  it  would  be  no  more 
than  a  discharge  from  performance^  not  an  actual  perfonn- 
ance,  of  the  duty.  IVardell  v.  MouryUian{a)  shews  that 
a  carrier  b  not  discharged  from  his  liability  by  delivering 
the  goods  at  a  wharf  to  which  be  has  been  in  the  constant 
habit  of  plying.  SOy  a  delivery  on  board  ship  is  not  suf- 
ficient, unless  it  be  to  some  accredited  officer.  Cobban  v. 
DoUme  (6).  [Lord  Abinger,  C.  B. — If  the  action  had  been 
framed  on  the  defendant's  negligence  in  not  sending  for 
the  goods,  would  it  not  have  been  a  good  defence  for  him 
to  say  that  he  was  not  bound,  under  the  circumstances,  to 
send  for  them  till  the  ship  was  ready  to  sail  ?]  It  is  sub- 
mitted that  it  would :  he  was  bound  to  see  that  they  were 
forwarded  from  Liverpool  to  the  Isle  of  Man,  but  it  was 
no  part  of  his  duty  to  keep  them  in  the  interval.  He  has 
merely  notice  of  their  arrival,  but  they  are  not  put  into  his 
manual  custody,  or  into  any  warehouse  or  place  of  business 
of  bis,  and  no  contract  appears  on  bis  part,  on  their  being 
left  on  the  quay,  to  take  possession  of  them  there.  Sup- 
pose it  were  known  to  the  plaintiff  that  Kenworthy  went  only 
to  that  wharf,  and  he  directed  the  goods  to  be  delivered 
to  and  taken  care  of  there  by  the  defendant,  then  it  was 
part  of  Kcnworthy^n  duty  to  give  notice  to  the  defendant 
to  that  effect;  but  the  only  notice  he  has  is,  that  they  have 
arrived.  [Parke^  B. — He  is  to  receive  and  take  care  of 
them :  he  would  have  had  a  right  to  charge  the  plaintiff 
with  the  hire  of  a  warehouse  for  taking  care  of  them.] 
Then  as  to  the  signature  in  the  book.  It  is  assumed  that 
the  book  contained  a  receipt,  but  that  does  not  appear ;  all 
that  was  stated  was,  that  the  defendant  signed  the  book. 
[Lord  Abinger^  C.  B. — It  seems  to  be  only  an  acknowledg- 
ment that  he  had  notice  of  the  arrival  of  the  goods.]  If 
it  is  to  be  considered  as  an  absolute  receipt,  suppose  the 

(a)  2  Esp.  N.  P.  C.  693.  (b)  6  Esp.  43. 
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Exch.  of  Pleas,  party  brought  the  book  after  business  hours,  when  the  de- 
fendant could  not  send  for  them  until  the  next  day, lie  would 
nevertheless  be  responsible  for  their  safe  custody.  Keth' 
worthy^  therefore,  had  not  done  enough  to  discharge 
himself,  and  the  defendant  certainly  was  not  the  agent  of 
the  plaintiff  to  discharge  Kenworthy  from  any  part  of  his 
duty.  Suppose  Kenworthy  was  the  agent  of  the  plaintiff 
to  make  a  contract  with  the  defendant,  what  was  the  con- 
tract ?  Can  it  be  contended  that  it  amounts  to  this,  that 
the  defendant  contracted  to  acknowledge  the  goods  in  his 
custody  from  the  moment  of  their  arrival  ?  No  course  of 
dealing  was  shewn  by  which  such  an  inference  could  be 
supported.  The  person  left  in  the  counting-house  would 
have  no  authority  to  bind  the  defendant  to  receive  the 
goods,  unless  they  were  there  to  be  received.  [Parke,  B. 
— If  the  subscription  in  the  book  amounts  to  an  acknow- 
ledgment that  he  has  taken  charge  of  the  goods,  and  ex- 
onerated the  carrier,  he  cannot  gainsay  it  after  having 
altered  the  position  of  the  parties ;  and  their  position  is 
altered,  because  the  carrier  was  thereby  induced  to  take 
less  care  of  the  goods.  Is  it  not,  therefore,  a  question  for 
the  jury,  quo  animo  the  book  was  signed  ?J  It  is  for  the 
plaintiff  to  shew  that :  but  upon  the  facts  proved,  it  could 
not  have  been  the  intention  of  the  defendant  so  to  charge 
himself.  The  effect  of  it  is,  at  most,  that  the  defendant  says, 
*'  I  will  go  and  look  after  the  goods  to-morrow,  and  I  give 
you  this  acknowledgment  that  I  have  received  this  notice.*' 
When  the  duty  of  either  party  ends  or  begins,  must  de- 
pend upon  the  contract ;  and  it  is  the  plaintiff**8  fault  if  he 
makes  or  proves  no  specific  contract.  The  entry  in  the 
ship's  manifest  amounts  to  nothing;  it  is  the  constant 
course  so  to  enter  goods  by  anticipation. 

Again,  suppose  it  was  Kenworthy  %  duty  not  to  deliver 
the  goods,  but  to  carry  them  to  Liverpool,  and  give  no- 
tice to  the  defendant,  then  it  was  part  of  his  duty  to  take 
care  .of  them  for  a  reasonable  time,  so  as  to  enable  the 
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defendant  to  send  for  them.  And  even  if  Kenworthy^s 
duty  had  ended^  it  is  still  a  further  step  to  say  that  the 
defendant's  had  necessarily  commenced,  no  direction  hav- 
ing been  given  to  him.  [BoUand^  B. — It  may  perhaps 
be  a  question,  on  the  evidence  of  the  porter^  whether 
there  was  not  an  intervening  liability  on  the  part  of  the 
Duke.]  But  even  if  the  defendant's  duty  had  begun,  it 
does  not  follow  that  he  entered  into  the  particular  con- 
tract declared  on. 


Exeh,  ofPleai, 
1836. 


Alexander t  {Cowling  with  him),  in  support  of  the  rule. 
— ^This  nonsuit  proceeded  on  the  ground  that  the  action 
was  misconceived,  and  should  have  been  for  not  accept- 
ing^ there  being  no  evidence  of  delivery  and  acceptance. 
It  is  submitted  that  that  ruling  was  clearly  erroneous. 
Selwen  v.  HoUoway  is  quite  inapplicable.  If  nothing  ap- 
peared here  but  the  delivery  on  the  wharf^  and  the  notice 
to  the  defendant,  that  case  might  apply ;  but  the  defen- 
dant's liability  arises  out  of  matter  subsequent.  The  other 
cases  cited  are  equally  beside  the  present  question.  The 
signature  of  the  book,  and  the  entry  in  the  clearance  and 
manifest,  amounted  to  a  delivery  to  and  acceptance  by 
the  defendant,  and  rendered  him  liable  in  this  action.  The 
stature  is  an  admission  of  the  receipt  of  the  goods,  as 
in  every  other  case  of  delivery  by  a  carrier.  And  it  ap- 
peared that  on  previous  occasions  there  had  been  a  no- 
tice from  the  defendant  to  Kenworthy  to  let  goods  brought 
for  him  remain  on  the  Duke's  Wharf  i\\\  sent  for.  There 
was  therefore  a  reason  why  Kenworthy  sent  the  notice 
only,  instead  of  the  goods  themselves,  to  the  defendant ; 
and  it  saved  him  •  the  expense  of  cartage  and  porterage. 
It  is  said  the  signature  is  only  an  acknowledgment  of  no- 
tice that  the  goods  have  arrived ;  but  that  would  be  no 
protection  to  the  carrier ;  unless  it  be  an  admission  of  the 
receipt  of  the  goods,  it  is  a  mere  useless  formality.  Aa 
soon  as  the  carrier  received  back  the  notice,  he  would 
be  exonerated,  in  the  same  way  as  if  the  goods  had  been 
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Exch.  of  Pleat,  delivered  to  the  defendant  himself.    [He  was  here  stopped 

by  the  Court]. 

Lord  Abinger^  C.  B. — You  have  now  drawn  the  atten- 
tion of  the  Court  to  what  did  not  strike  me  as  so  material 
at  the  time  of  the  trial — that  is,  the  course  of  dealing  be- 
tween Kenworthy  and  the  defendant;  because  it  now  ap- 
pears,  by  Foster's  (a)  evidencCi  that  the  goods  were  left  at 
the  Dukes  Wharf  until  the  defendant  sent  for  them ;  but 
I  still  adhere  to  my  impression,  that  there  was  nothing  in 
any  contract  proved  or  surmised,  which  necessarily  implies 
that  the  defendant  was  bound  to  receive  and  keep  the 
goods ;  but  still,  if  he  did  receive  them,  and  discharged 
the  carrier,  he  received  them  with  all  their  responsibilities, 
and  it  behoved  him  to  see  that  they  were  in  proper  cus- 
tody. There  is  the  fact  of  Kenworihy'a  leaving  the  goods 
on  the  wharf  for  the  defendant  on  former  occasions,  and 
therefore  the  defendant  should  shew  that  the  wharf  was 
the  proper  place  for  leaving  the  goods.  I  therefore  think, 
although  the  case  appeared  to  me  slight,  it  ought  to  have 
gone  to  the  jury  on  the  question,  whether,  inasmuch  as  the 
defendant,  by  his  notices  to  Kenworthy ,  had  in  this  par- 
ticular case  made  the  Duke's  premises  his  own  place  of 
receipt  for  the  goods,  he  had  accepted  them;  and  whether, 
if  so,  that  was  a  proper  place  for  leaving  the  goods,  so 
that  the  defendant  took  proper  care  of  them.  These  are 
all  questions  for  the  jury,  and  therefore  I  think  there 
must  be  a  new  trial. 

Parke,  B. — I  am  of  the  same  opinion.  It  is  a  question 
for  the  jury,  whether,  on  the  fact  of  the  signing  of  the  re- 
ceipt in  the  book,  and  the  other  evidence  in  the  cause,  the 
defendant  meant  to  discharge  Kenworthy,  and  receive  the 
goods  himself:  if  he  did,  he  is  responsible  for  the  due 
care  of  them  until  shipping  them ;  and  the  question  then 

{a)  The  warehousemao  of  Kenworthy  &  Co. 
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is.  whether  leavinfiT  them  on  the  wharf  was  due  care  ^<^A*  4  ^^«v» 
on  the  part  of  the  shipping  agent.  Having  so  received 
the  goods^  he  ought  to  see  that  they  are  deposited  in  a 
reasonable  and  proper  place.  He  has  a  right  to  charge  a 
commission  against  his  employer  for  taking  care  of  them. 
The  whole  case  seems  to  me  to  turn  on  the  effect  of  the 
signature  of  the  book^  coupled  with  the  other  evidence ; — 
whether  the  defendant  meant  thereby  to  receive  the  goods/ 
and  discharge  Kenworihy.  If  he  did,  he  was  such  an  agent 
as  is  alleged  in  the  declaration.  That  fact  being  first 
established,  the  second  question  is,  whether  the  defendant 
was  guilty  of  less  than  ordinary  care  in  leaving  the  goods 
where  they  were  left. 

BoLLAND,  B. — I  am  of  the  same  opinion.  The  only 
question  in  my  mind  was  on  the  effect  of  the  receipt.  Until 
the  notice  was  read  from  my  Lord's  notes,  I  should  have 
thought  that  it  ought  to  have  been  left  to  the  jury^  whe- 
ther the  Duke  had  the  care  of  the  goods,  and  it  was 
hb  duty  to  cover  them,  and  whether  enough  had  been 
done  on  the  part  of  the  plaintiff  to  shew  that  the  effect  of 
•the  receipt  was  such  as  would  bind  the  defendant ;  but 
Fosier^B  evidence  puts  that  beyond  doubt^  because  it 
shews  that  the  Duke's  duty  had  ceased,  and  the  defen- 
dant's begun,  inasmuch  as  the  defendant,  when  goods 
were  brought  to  Liverpool,  told  Kenworthy  to  leave  them 
on  the  Duke's  Wharfs  and  he,  the  defendant,  would  at- 
tend to  them.  That  would  be  an  exoneration  o{  Ken- 
worthy  after  notice  given  to  the  defendant,  and  alters  the 
effect  of  the  receipt,  and  makes  it  clearly  a  question  for 
the  jury. 

GuRMEY,  B.,  concurred. 

Rule  absolute  (a). 

(a)  The  cause  was  tried  a^ain      before  Parke,  B.,  when  a  verdict 
ftt  the  Liverpool  Spring  Assiz'es,      was  found  for  the  plaintiff. 
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Exeh.  of  PUm, 
1836. 

Rex  0.  the  Sheriff  of  Middlesex,  in  a  Cause  of  Hammond 

9.  Bean. 

A  render  by  the  MM  A  YLE  Y  shewed  cause  against  a  rule  which  had  been 
expirationofthe  obtained  by  Hughes  for  setting  aside  an  attachment 
"h^^  h***' hiii  *fi»*^"^^  ^^^  sheriff  on  payment  of  costs.  A  capias  ia- 
bavejiutified,  sued  against  the  defendant  Bean  on  the  23rd  of  Decern- 
riff  to  have  an  i^T,  and  he  was  arrested  on  the  29th;  on  the  2nd  of 
attachment        January  the  sheriff  was  ruled  to  return  the  writ,  and  on 

againtt  bim  >et  ^  ' 

aside  on  pay-      the  6th  to  bring  in  the  body  ;  on  the  11th  that  order  was 

made  a  rule  of  Court,  and  an  attachment  issued  against 
the  sheriff;  on  the  8th  the  defendant  was  rendered,  no 
bail  having  justified. — He  contended,  that  after  the  ex* 
piration  of  the  body  rule,  there  could  be  no  good  render 
unless  bail  justified,  the  sheriff  being  in  contempt  by  dis- 
obeying the  body  rule ;  and  cited  a  case  of  Stamford  ▼. 
Berry  (a)  in  the  Bail  Court,  where  Littledale^  J.,  had  so 
decided.     [Parke^  B. — What  use  is  inhere  in  the  justifica- 
tion ? — it  seems  a  mere  unnecessary  step.]     If  Stamford 
V.  Berry  be  good  law,  the  plaintiff  has  no  benefit  from  the 
render,  for  he  cannot  keep  the  defendant  in  custody. 
[Parke^  B. — Have  you  any  authority  for  saying  that  it  ia 
not  a  good  render?  You  would  have  been  just  in  the  same 
situation  if  bail  had  justified,  and  the  defendant  had  then 
immediately  rendered.]    The  rule  of  Court,  Trin.  33  Geo. 
3  (6),  after  reciting  that  by  the  then  practice  of  the  Court 
of  King's  Bench,  bail  cannot  render  the  defendant  after  a 
rule  has  been  granted  against  the  sheriff  to  bring  in  the 
body,  before  such  bail  have  justified  in  open  Courts  pro- 
vided that  thenceforth  bail  should  be  at  liberty  to  render 
the  defendant,  notwithstanding  a  body  rule  had  issued,  at 
any  time  before  the  expiration  thereof.     [BoUand,  B. — ^In 
Rex  V.  Sheriff  of  Middlesex  (c),  it  was  held  that  the  sheriff 

(a)  Not  yet  reported.  (6)  5  T.  R.  368. 

(c)  7  T.  R.  529. 


MiDDLLSEX. 
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complied  with  that  rule  by  putting  in  without  justifying  f-j^cH.  of  Pkat, 

Eex 

Lord  Abimoer,  C.  B. — The  judgment  of  my  Brother  Tiie  Sheriff  of 
Liiiledate  does  not  appear  to  be  supported  by  any  other 
case  decided  by  any  Judge  or  by  the  Court,  and  the  rule 
of  Court  referred  to  certainly  does  not  support  it;  we 
have  therefore  less  difficulty  in  dissenting  from  it,  and  it 
undoubtedly  is  inconsistent  with  principle.  The  rule 
most  be  absolute. 


Parke,  B. — There  must  be  some  mistake  as  to  the  facta 
of  that  case. 

Rule  absolute  on  payment  of  costs. 


Gregory  p,  Hartmoll. 

INDEBITATUS  'assumpsit  in  the  sum   of  50/.,  for  Attumptitht 

money  paid,  and  on  an  account  stated.  p^a— Th*t  the 

Pleas— JSr*/,  non  assumpsit.  Secondly,  as  to  34/.  Zs.  4rf.,  J*°^y  ™n?iff* 

parcel  of  the  sum  of  50/.  in  the  declaration  first  mentioned,  to  the  use  of 

that  the  said  sum  of  34/.  2s.  4c/.,  parcel  &c.,  was  paid  by  in  manner  there- 

the  plaintiff  to  the  use  of  the  defendant,  in  manner  there-  edf  anThTno"" 

inafter  mentioned,  and  in  no  other  manner  and  upon  no  ^^^^^  manner, 

*  viz,  as  one-six- 

other  account^  viz.  as  one-sixteenth  part  or  share  of  the  teenth  part  of 

damages  and  costs  recovered  against  the  plaintiff  in  a  cer-  ^nd  co^^reco- 

tain  action  on  the  case  which  was  prosecuted  by  William  \^^^^^^ 

After,  William  Arter  the  younger,  and  Thomas  Arter,  owner  of  a  ves- 
sel of  which  the 
defendant  was  a  part-owner  to  the  extent  of  one-sixteenth  share,  for  the  loss  of  certain  goods 
shipped  Ml  bowd  the  Tessel,  and  which  loss  was  alleged  in  the  action  to  have  happened  through 
the  negligence*  &c.,  of  the  plaintiff,  by  his  mariners  and  servants ;  whereas  the  loss  complained 
of  was  not  wholly  caused  by  the  negligence,  &c,  of  the  plaintiff,  by  his  mariners  and  servants, 
but  thai  the  plaintiff,  by  his  own  personal  and  wilful  misconduct,  &c.,  contributed  to  the  loss. 
The  defendant  pleaded  further,  that,  although  he  was  the. legal  owner  of  one- sixteenth  part  of  the 
Slid  Teasel,  yet  he,  the  defendant,  did  not  concur  with  the  plaintiff  and  the  other  part-owners  in 
the  employment  of  the  vessel  in  that  voyage,  but  that  the  said  voyage  was  undertaken  and  carried 
00  fbr  the  proilt  and  advantage  of  the  plaintiff  aiid  certain  other  persons,  separate  and  distinct 
from  the  defendant,  and  without  his  being  concerned  or  in  any  way  participating  in  the  adven- 
ture.   On  special  demurrer: — Htld,  that  both  pleas  were  bad,  as  amounting  to  the  general  issue. 

?0L.  I.  O  M.  W. 
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tch.  of  Pleas,  against  the  plaintiff,  in  the  Court  of  our  Lord  the  King, 
^...^.^^J^  before  the  King  himself,  &c.,  wherein  the  said  W.  Arier, 
Gregory  lf\  Arter  the  younger,  and  T,  Artery  complained  against 
Hartnoll.  the  plaintiff  as  the  owner  of  a  certidn  sloop  or  vessel  called 
the  Commerce^  of  which  sloop  or  vessel  the  defendant  at 
the  time  of  the  loss  hereinafter  mentioned  was  a  part-owner 
to  the  extent  of  one-sixteenth  part  or  share,  in  respect  of 
the  loss  of  certain  goods  shipped  by  the  said  W.  Arier,  W. 
Arter  the  younger,  and  T.  Arter,  on  board  the  said  sloop  or 
vessel,  to  be  carried  and  conveyed  in  and  on  board  the  said 
sloop  or  vessel  from  the  port  o{  Barnstaple,  in  the  county  of 
Devon,  to  the  port  of  Bristol,  and  which  loss  the  said  W. 
Arter,  fV.  Arter  the  younger,  and  T.  Arter,  in  their  said 
action  alleged  to  have  happened  by  and  through  the  mere 
carelessness,  negligence,  and  improper  conduct  of  the 
plaintiff  by  his  servants  and  mariners ;  and  the  defendant 
in  fact  says,  that  the  said  loss  of  which  the  said  W.  Arter, 
W.  Arter  the  younger,  and  T.  Arter,  in  their  said  action 
complained,  was  not  wholly  caused  by  and  through  the 
carelessness,  negligence^  and  improper  conduct  of  the 
plaintiff  by  his  mariners  and  servants,  as  in  the  said  action 
alleged ;  but,  on  the  contrary  thereof,  the  defendant  says, 
that  the  plaintiff,  by  and  through  his  own  personal  and 
wilful  misconduct  and  interference  in  and  about  the  ma- 
nagement and  stowage  of  the  said  sloop  or  vessel^  contri- 
buted to  the  said  loss ;  and  that  the  same  happened  by 
and  through  the  personal  and  direct  fault  and  wrong-doing 
of  the  plaintiff.— Verification.  Thirdly,  as  to  the  said 
sum  of  34/.  2s.4d.m  the  introductory  part  of  the  second 
plea  mentioned,  that  the  said  sum  of  34/.  2s.  Ad.  was  paid 
by  the  plaintiff  for  the  use  of  the  defendant,  in  the 
manner  in  the  said  second  plea  mentioned,  and  in  no  other 
manner,  and  upon  no  other  account ;  and  the  defendant 
says,  that  although  true  it  is  that  the  defendant  was  tlK 
legal  owner  of  one-sixteenth  part  or  share  of  the  aai 
sloop  or  vessel,  in  the  said  second  plea  mentioned,  at  tl 
time  the  said  goods  were  shipped  in  and  on  board  the  sai 
sloop  or  vessel,  as  in  that  plea  mentioned,  and  contini 


HILARY  TERM,  6  WILr.  IV.  JS.J 

to  be  such  legal  owner  at  the  time  of  the  loss  in  that  plea  Exch.  of  PUas, 
also  mentioned ;  yet  the  defendant  in  fact  says,  that  he     v.^^.,..!^ 
did  not  join  or  concur  with  the  plaintiff  and  the  other      Gregory 
part-owners  of  the  said  sloop  or  vessel  in  the  employment     hartnoll. 
of  the  said  sloop  or  vessel  on  her  said  voyage  from  the 
port  of  Barnstaple  to  the  port  of  Bristol,  in  the   said 
second  plea  mentioned,  but  the  said  voyage  was  under- 
taken and  carried  on  for  the  profit  and  advantage  and  at 
the  risk  of  the  plaintiff  and  certain  other  persons,  sepa- 
rate, apart,  and  distinct  from  the  defendant,  and  without 
hb  being  concerned  or  in  any  way  sharing  or  participate 
ing  in  the  said  adventure. — Verification. 

Special  demurrer  to  the  second  and  third  pleas,  assign- 
ing, amongst  others,  the  following  causes  of  demurrer, 
9$M. — That  the  said  pleas  did  not,  nor  did  either  of  them, 
contain  matter  in  confession  and  avoidance  of  the  promise 
in  the  declaration,  in  so  far  as  related  to  the  sum  of  money 
in  the  introductory  part  of  those  pleas  respectively  men- 
tioned, nor  did  either  of  those  pleas  give  even  a  colour- 
able riglit  of  action  to  the  plaintiff;  but  each  of  them,  on 
the  contrary,  set  forth  only  matter  in  negation  of  the  pro- 
mise alleged  in  the  declaration,  and  amounted  therefore 
to  the  general  issue  nan  assumpsit ;  and  that  the  second 
plea  was,  besides,  contradictory  and  repugnant  in  its  alle- 
gations, in  this,  that  it  commenced  by  alleging  that  the 
money  therein  respectively  specified  was  paid  to  the  use 
of  the  defendant,  and  proceeded  with  averments  in  direct 
contradiction  thereto;  and  for  that  the  said  third  plea 
does  not  shew  any  contract  or  other  matter  whereby  the 
phdntiff  was  excluded  from  being  concerned  in  and  shar- 
ing and  participating  in  the  said  adventure. 

Crowder,  in  support  of  the  demurrer. — The  second  and 
third  pleas  are  bad,  for  not  confessing  and  avoiding  the 
causes  of  action  alleged  in  the  declaration.  The  plaintiff 
says,  that  the  defendant  is  indebted  to  him  for  money  paid 
by  him  to  the  defendant's  use ;  the  defendant  alleges  in 

o2 
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Eich.  of  PitoM,  agniDSt  (he  plaintiff,  in  the  Court  of  our  Lord  the  King, 
-.  before  the  King  himself,  &c.,  wherein  the  said  W.  Arter, 
Cbbooit  ff.  Arter  the  younger,  and  T.  Arter,  complained  against 
HAmTNoLL.  the  plaintiff  as  the  owner  of  a  certiun  sloop  or  vessel  called 
the  Commerce,  of  which  sloop  or  vessel  the  defendant  at 
the  time  of  the  lost  hereinafter  mentioned  was  a  part-owner 
to  the  extent  of  one-sixteenth  part  or  share,  in  respect  id- 
the  loss  of  certain  goods  shipped  by  the  said  W,  Arter,  W, 
Arter  the  younger,  and  T.  Arter,  on  board  the  said  sloop  or- 
vessel,  to  be  carried  and  conveyed  in  and  on  board  the  uudi 
sloop  or  vessel  from  the  port  of  Bamataple,  in  the  county  of 
Devon,  to  the  port  of  Srittol,  and  which  loss  the  said  W. 
Arter,  TV.  Arter  the  younger,  and  T.  Arter,  in  their  aaid^ 
action  alleged  to  have  happened  by  and  through  the  mere 
carelessness,  negligence,  and  improper  conduct  of  the 
plaintiff  by  his  servants  and  mariners ;  and  the  defendant 
in  fact  says,  that  the  said  loss  of  which  the  said  W,  Arter, 
W.  Arter  the  younger,  and  T.  Arter,  in  their  said  actios 
complained,  was  not  wholly  caused  by  and  through  ths 
carelessness,  negligence,  and  improper  conduct  of  the 
plaintiff  by  bis  mariners  and  servants,  as  in  the  said  actioii 
alleged ;  but,  on  (he  contrary  thereof,  the  defendant  saya, 
that  the  plaintiff,  by  and  through  his  own  personal  and 
wilful  misconduct  and  interference  in  and  about  the  ma- 
nagement and  stowage  of  the  said  sloop  or  vessel,  contri- 
buted to  the  said  loss ;  and  that  the  same  happened  by 
and  through  the  personal  and  direct  fault  and  wrong-doii^ 
of  the  plaintiff.— Verification.  Thirdly,  as  to  the  aaid 
sum  of  34/.  2t,4<t.m  the  introductory  part  of  the  second 
plea  mentioned,  that  the  said  sum  of  34i.  St.  4d.  was  paid 
by  the  plainUff  for  the  use  of  the  defendant,  in  &a 
manner  in  the  said  second  plea  mentioned,  and  in  no  other, 
manner,  and  upon  no  other  account ;  and  the  defendant 
says,  that  although  true  it  is  that  the  defendant  was  the 
legal  owner  of  one-sixteenth  part  or  share  of  the  said 
sloop  or  vessel,  in  the  said  second  plea  mentioned,  at  the 
time  the  said  goods  were  shipped  in  and  on  boartl  the  same 
sloop  or  vessel,  as  in  that  plea  mentioned,  and  continued. 
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Ejceh,  of  Pieai,  against  tbc  plaintiff,  in  the  Court  of  our  Lord  the  King, 
^  before  the  King  himself,  &c.,  wherein  the  said  W,  Arter, 
Gregory  IJ\  Arter  the  younger,  and  T.  Arier,  complained  against 
Hartnoll.  the  plaintiff  as  the  owner  of  a  certain  sloop  or  vessel  called 
the  Commerce,  of  which  sloop  or  vessel  the  defendant  at 
the  time  of  the  loss  hereinafter  mentioned  was  a  part-owner 
to  the  extent  of  one-sixteenth  part  or  share,  in  respect  of 
the  loss  of  certain  goods  shipped  by  the  said  W.  Arter,  W. 
Arter  the  younger,  and  T.  Arter,  on  board  the  said  sloop  or 
vessel,  to  be  carried  and  conveyed  in  and  on  board  the  said 
sloop  or  vessel  from  the  port  q{  Barnstaple,  in  the  county  of 
Devon,  to  the  port  of  Bristol,  and  which  loss  the  said  W. 
Arter,  W.  Arter  the  younger,  and  T.  Arter,  in  their  said 
action  alleged  to  have  happened  by  and  through  the  mere 
carelessness,  negligence,  and  improper  conduct  of  the 
plaintiff  by  his  servants  and  mariners ;  and  the  defendant 
in  fact  says,  that  the  said  loss  of  which  the  said  W.  Arter, 
W.  Arter  the  younger,  and  T.  Arter,  in  their  said  action 
complained,  was  not  wholly  caused  by  and  through  the 
carelessness,  negligence^  and  improper  conduct  of  the 
plaintiff  by  his  mariners  and  servants,  as  in  the  said  action 
alleged ;  but,  on  the  contrary  thereof,  the  defendant  says, 
that  the  plaintiff,  by  and  through  his  own  personal  and 
wilful  misconduct  and  interference  in  and  about  the  ma- 
nagement and  stowage  of  the  said  sloop  or  vessel,  contri- 
buted to  the  said  loss ;  and  that  the  same  happened  by 
and  through  the  personal  and  direct  fault  and  wrong-doing 
of  the  plaintiff.— -Verification.  Thirdly,  as  to  the  said 
sum  of  34/.  2sn  M.  in  the  introductory  part  of  the  second 
plea  mentioned,  that  the  said  sum  of  34/.  2s.  Ad.  was  paid 
by  the  plaintiff  for  the  use  of  the  defendant,  in  the 
manner  in  the  said  second  plea  mentioned,  and  in  no  other 
manner,  and  upon  no  other  account ;  and  the  defendant 
says,  that  although  true  it  is  that  the  defendant  was  the 
legal  owner  of  one-sixteenth  part  or  share  of  the  said 
sloop  or  vessel,  in  the  said  second  plea  mentioned,  at  the 
time  the  said  goods  were  shipped  in  and  on  board  the  same 
sloop  or  vessel,  as  in  that  plea  mentioned,  and  continued 
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to  be  such  legal  owner  at  the  time  of  the  loss  in  that  plea  £xch.  of  pum, 
also  mentioned ;  yet  the  defendant  in  fact  says^  that  he     v.^^.,..!^ 
did  not  join  or  concur  with  the  plaintiff  and  the  other       Gregory 
part-owners  of  the  said  sloop  or  vessel  in  the  employment     hartnoll. 
of  the  said  sloop  or  vessel  on  her  said  voyage  from  the 
port  of  Barnstaple  to  the   port  of  Bristol,  in   the   said 
second  plea  mentioned ,  but  the  said  voyage  was  under- 
taken and  carried  on  for  the  profit  and  advantage  and  at 
the  risk  of  the  plaintiff  and  certain  other  persons,  sepa- 
rate, apart,  and  distinct  from  the  defendant,  and  without 
his  being  concerned  or  in  any  way  sharing  or  participate 
ing  in  the  said  adventure. — Verification. 

Special  demurrer  to  the  second  and  third  pleas,  assign- 
ing, amongst  others,  the  following  causes  of  demurrer, 
mr. — That  the  said  pleas  did  not,  nor  did  either  of  them, 
contain  matter  in  confession  and  avoidance  of  the  promise 
in  the  declaration,  in  so  far  as  related  to  the  sum  of  money 
in  the  introductory  part  of  those  pleas  respectively  men- 
tioned, nor  did  either  of  those  pleas  give  even  a  colour- 
able right  of  action  to  the  plaintiff;  but  each  of  them,  on 
the  contrary,  set  forth  only  matter  in  negation  of  the  pro- 
mise alleged  in  the  declaration,  and  amounted  therefore 
to  the  general  issue  non  assumpsit;  and  that  the  second 
plea  was,  besides,  contradictory  and  repugnant  in  its  alle- 
gations, in  this,  that  it  commenced  by  alleging  that  the 
money  therein  respectively  specified  was  paid  to  the  use 
of  the  defendant,  and  proceeded  with  averments  in  direct 
contradiction  thereto;  and  for  that  the  said  third  plea 
does  not  shew  any  contract  or  other  matter  whereby  the 
plaintiff  was  excluded  from  being  concerned  in  and  shar- 
ing and  participating  in  the  said  adventure. 

Crowder,  in  support  of  the  demurrer. — The  second  and 
third  pleas  are  bad,  for  not  confessing  and  avoiding  the 
causes  of  action  alleged  in  the  declaration.  The  ))laintiff 
says,  that  the  defendant  is  indebted  to  him  for  money  paid 
by  him  to  the  defendant's  use ;  the  defendant  alleges  in 

o2 
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Exeh.  of  Pleat,  the  sccond  plea,  that  the  money  was  paid  to  his  use  in  a 
^  '  ^  particular  manner  only,  and  he  then  states  certain  facts, 
grboort  which  go  to  shew  that  the  money  never  was  pud  to  the 
Hartnoll.  defendant's  use  at  all,  which  amounts  in  effect  to  the 
general  issue.  The  law  in  this  respect  has  not  been  al- 
tered by  the  new  rules  as  to  pleading,  and  a  plea  which 
amounts  to  the  general  issue  is  still  bad  on  special  de- 
murrer. SoUy  v.  Neish  (a).  [Parke^  B. — The  second  plea 
appears  to  admit  all  the  facts  from  which  the  liability 
arises,  but  alleges  that  the  loss  arose  from  the  plaintiflTs 
own  personal  negligence.  The  third  plea  appears  clearly 
to  amount  to  the  general  issue  only,  for  it  alleges  in  effect 
that  they  were  not  parties  in  the  adventure.  The  plain- 
tiff* does  not  state  the  facts  from  which  the  implied  con* 
tract  arises,  but  he  must  prove  that  the  money  was  paid 
under  such  circumstances  as  to  render  the  defendant 
liable.]  Crowder  was  then  stopped  by  the  Court,  who 
called  upon — 

Montagu  Smith  to  support  the  pleas. — Firsts  the  pleas 
demurred  to  do  not  amount  to  the  general  issue*  But, 
secondly i  if  they  do  since  the  new  rules  as  to  pleading, 
that  is  no  objection.  The  second  plea  confesses  the  facts 
from  which  a  contract  may  be  implied  ;  but  alleges,  as  an 
answer,  an  additional  fact  which  avoids  it.  The  facts  ad- 
mitted on  the  plea  raise  an  implied  contract,  and  the  de- 
fendant is  compelled  to  rebut  the  legal  inference  to  be 
drawn  from  those  facts,  by  shewing  special  matter  in  an- 
swer to  it.  The  defendant  has  admitted  that  he  and  the 
plaintiff*  were  part-owners  of  the  vessel ;  that  a  loss  has 
occurred ;  that  an  action  has  been  brought  against  them,  and 
damages  recovered;  from  which  facts  the  law  would  raise 
an  implied  contract  on  the  part  of  the  defendant  to  pay 
his  proportion ;  but  the  defendant  avoids  that,  by  shew- 
ing that  the  loss  was  occasioned  by  the  defendant's  negii^ 
gence.    He  admits  a  primd  faci^-ca&e  for  the  plaintiff^,  and 

(a)  2C.M.&R.356. 
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avoids  it  by  a  suggestion  of  new  facts  which  afford  him  a  de-  ^«^^  9f  Pfeat, 
fiBoce.     [Parke,  B. — It  really  comes  to  this  question*-what  ^ 

are  the  facts  which  the  plaintiff  must  prove,  in  order  to  Gkegory 
maintain  the  action  ?]  The  case  of  Roffey  v.  Smith  (a),  it  is  Hartnoll. 
submittedi  is  an  authority  to  shew  that,  since  the  new  rules, 
luch  a  defence  as  the  present  must  be  specially  pleaded. 
[Parke,  B. — ^In  Cousins  v.  Paddon  (b),  thb  Court  was 
of  opinion  that  the  ruling  in  that  case  could  not  be  sup- 
ported.] But  even  admitting  that  this  defence  could  have 
been  given  in  evidence  under  the  general  issue,  still  it  may 
be  specially  pleaded,  as  there  are  many  instances  where  a 
defendant  has  the  option  of  giving  his  defence  in  evi- 
dence under  the  general  issue,  or  of  putting  it  on  the 
record.  Bacon* s  Abr.  Pleas,  G.  3 ;  Skin»  362 ;  Birch  v. 
Wilson  (c) ;  Carr  v.  Hinchliff(d) ;  and  Maggs  v.  Ames  {e). 

Crowder,  in  reply. — This  plea  is  clearly  not  good  as  a 
plea  in  confession  and  avoidance,  for  it  omits  to  confess 
the  most  material  fact, — namely,  that  the  loss  was  occa- 
sioned by  the  negligence  of  the  mariners. 

Lord  Abinger,  C.  B. — If  it  be  said,  that  the  facts 
from  which  the  promise  is  to  be  implied  are  admitted  by 
this  plea,  that  which  is  afterwards  stated  is  inconsistent 
with  the  previous  admission ;  for  it  goes  to  shew  that 
there  could  be  no  such  promise  at  alL  It  is  very  im- 
portant to  distinguish  between  the  facts  alleged  by  the 
plaintiff,  and  the  evidence  of  those  facts.  It  does  not 
necessarily  follow,  because  a  party  admits  the  facts,  that 
he  thereby  also  admits  the  inference  which  is  to  be  drawn 
from  them. 

Parke,  B. — In  order  to  support  this  action,  the  plain- 
tiff is  bound  to  shew  that  the  money  has  been  paid  by 
him  under   such  circumstances    as  that  the  law  would 

(c)  6  Carr.  &  P.  662.  id)  4  B.  8c  C.  5-17;  7  D.  &  R.  42. 

ib)  2  G.  M.  &  R.  556.  (e)  4  Bingh.  470 ;  I M.  &  P.  294. 

(c)  2  Mod.  274. 
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Rrch.  of  Pleas,  raise  aD  implied  promise  on  the  part  of  the  defendant  to 
^     repay  it  him.    This  the  defendant  might  dispute  under 
Gregory      the  general  issue.     This  second  plea  does  not  admit  that 
UARTifOLr..    the  money  was  ever  paid  by  the  plaintiff  to  the  defen- 
dant's use;  and  if  so,  it  amounts  to  the  general  issue. 
Nothing  can  be  matter  of  confession  and  avoidance,  in  an- 
swer to  this  declaration,  which  does  not  admit  that  at  one 
time  there  was  money  paid  to  the  defendant's  use,  and 
then  avoid  it  by  shewing  nonpayment,  or  that  the  contract 
was  illegal,  or  some  other  of  the  cases  embraced  by  the 
new  rule.   Here  there  is  an  allegation  of  some  facts,  which 
amount  to  a  denial  of  the  inference  which  the  plaintiff 
proposes  to  draw  from  the  facts  alleged  in  his  declaration. 
The  same  observations  apply  to  the  third  plea. 

BoLLAND,  B. — The  second  plea  admits  that  the  defen- 
dant was  a  part-owner,  and  that  the  plaintiff  has  paid  the 
loss ;  but  when  it  comes  to  the  material  part — namely,  the 
negligence  of  the  plaintiff's  servants — it  states  merely  that 
it  was  so  alleged  in  the  action,  and  goes  on  to  aver  the 
contrary.  The  confession  is,  therefore,  not  sufficiently 
perfect  to  render  this  a  good  plea.  As  to  the  third  plea, 
there  can  be  no  doubt  that  it  amounts  to  the  general  issue. 

GuRNEY,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Marshall  v.  William  Whiteside,  and  Eleonorb 

VicTORiNE,  his  Wife. 

Where  Uiere  are  ^OVENANT. — ^Thc  declaration  stated,  that,  hereto- 
forTJeST"''  fore,  and  whilst  the  said  defendant  EUonore  Viciorine 
causes  rfacUon,  ^^s  solc  and  unmarried,  to  wit,  on  the  22nd  of  February^ 

breaches  are  as- 
signed in  covenant,  the  defendant  may  plead  payment  into  Court  of  one  entire  sum,  in  latisfaclion 
of  all  the  counts  or  breaches. 
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I8S8,  by  a  certain  indenture  then  made  between  the  plain-  iSfcA.  of  Pkat, 
tiff  of  the  one  part,  and  one  Arabella  Gaudard  and  the  ^ 

■aid  defendant  Eleonare  Viciorine,  of  the  other  part«  Marshall 
the  said  plaintiff,  for  the  consideration  therein  mentioned,  Whituide. 
did  demise  and  lease  unto  the  said  Arabella  Gaudard 
and  the  said  defendant  Eleonare  Vietorine^  their  execu- 
tors, &c.,  a  certain  messuage  or  dwelling-house,  tene- 
ments and  premises,  with  the  appurtenances  particularly 
mentioned  and  described  in  the  said  indenture,  to  have  and 
to  hold  unto  the  said  A.  Gaudard  and  the  said  defendant 
E.  Victorine,  from  the  25th  of  March  then  next,  for  the 
term  of  twenty-one  years  from  thence  next  ensuing,  deter- 
minable at  the  end  of  the  first  seven  or  fourteen  years,  on 
giving  six  calendar  months'  notice  before  the  expiration  of 
such  first  seven  or  fourteen  years.  The  declaration  then 
set  forth  joint  and  several  covenants  on  the  part  of  the  said 
A.Gaudardand  Eleonore  Victorine^  that  they  would,  with- 
in every  third  year  during  the  continuance  of  the  term,  paint 
the  whole  outside  wood  and  iron  work  of  the  said  mes- 
suages and  premises  with  two  coats  of  paint;  and  also 
colour  the  whole  of  the  outside  stucco-work  of  a  uniform 
stone  colour,  within  every  third  year  during  the  continu- 
ance of  the  term;  and  also  within  every  seventh  year 
during  the  continuance  of  the  term,  paint  with  two  coats 
of  paint  in  oil  the  inside  of  the  said  messuage  and 
premises.  They  also  covenauted  to  repair,  and  keep 
in  repair,  the  premises  demised,  during  the  continu- 
ance of  the  term,  and  at  the  end  or  other  sooner  de- 
termination thereof,  to  deliver  them  up  in  good  repair 
and  condition.  The  declaration  then  averred,  that  the 
lessees  entered ;  that,  on  the  Ist  of  January,  1834,  the 
said  defendant  Eleonore  Viciorine  and  the  said  defen- 
dant William  intermarried,  and  that  they  the  said  A. 
Gaudard  and  the  defendants  did,  more  than  six  months 
before  the  expiration  of  the  first  seven  years  of  the  term, 
give  to  the  said  plaintiff  notice  in  writing  to  determine 
the  lease,    and   that   they  gave   up   possession  accord* 
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Ejceh,  ^  Pleat,  ingly,  which  was  accepted  by  the  plaintiff.  The  plain- 
^  '  ^  tiff  then  assigned  breaches  of  the  three  first-mentioned 
Marshall  covenants,  alleging  that  the  said  A,  Qaudard  and  Ele» 
Whiteside,  oiior^  Yietorine^  whilst  she  was  sole  and  unmarriedi 
and  the  said  A.  O.  and  the  said  defendants  after  the  kw 
tertnarriage,  had  not  performed  those  covenants;  and  as  to 
the  covenants  to  repair  during  the  term,  and  yield  up  the 
premises  in  repair  at  the  expiration  of  it,  that  they  did 
not  sufficiently  repair  the  premises  during  the  term,  nor 
did  they  deliver  them  up  in  such  repair  at  the  determina- 
tion of  the  term.  To  the  three  first  breaches  the  defen- 
dants pleaded,  that  the  said  A*  G.  and  the  said  defen* 
dants  did  perform  the  covenants  on  which  those  breachet 
were  assigned,  traversing  the  breaches  alleged  in  the  de- 
claration. To  the  fourth  and  last  breaches  they  pleaded  as 
follows: — ''  that  the  said  plaintiff  ought  not  further  to 
maintain  her  action  in  that  behalf,  because  the  said  defen- 
dants now  bring  into  Court  the  sum  of  90^,  ready  to  be  paid 
to  the  said  plaintiff:  and  the  said  defendants  further  say, 
that  the  said  plaintiff  hath  not  sustained  damages  to  a 
greater  amount  than  the  said  sum  of  90/.  in  respect  of  the 
breaches  of  covenant  fourthly  and  lastly  above  assigned.** 
Special  demurrer  to  all  the  pleas — assigning  for  cause, 
that  the  issues  tendered  by  the  three  first  pleas  were  too 
large,  and  that  the  plea  to  the  fourth  breach  should  have 
stated  and  shewn  how  much  and  what  part  of  the  said 
sum  of  90/.,  which  the  said  defendants  brought  into  Court, 
was  intended  to  be  brought  into  Court  and  paid  on  ac* 
count  of  the  damages  sustained  by  the  plaintiff  by  reason 
of  the  breaches  fourthly  above  assigned,  and  how  much 
and  which  part  of  the  said  sum  of  90/.  to  the  breaches  of 
covenant  by  the  plaintiff  lastly  above  assigned ;  but  by 
the  defendants'  bringing  the  money  into  Court,  and  pay- 
ing the  same  in  respect  of  the  whole  of  the  breaches  of 
covenant  by  the  plaintiff  fourthly  and  lastly  above  as- 
signed, the  plaintiff  could  not  safely  reply  to  the  plea,  or 
take  issue  thereon. 
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Ogle^  in  support  of  the  demurrer. — The  objection  to  £kA.  of  Pieat, 
the  three  first  pleas  is,  that  the  issues  tendered  by  them  ^ 

are  too  large.  The  plaintiff  by  his  declaration  com-  Marshall 
plains  of  the  breaches  of  those  covenants,  both  before  Whitbsiob. 
and  after  the  marriage  of  the  defendants ;  and  therefore, 
as  those  pleas  only  allege  generally  that  Arabella  Gaudard 
and  the  defendants  performed  the  covenants,  they  are  not 
complete  issues,  and  the  issues  thereby  tendered  are  dif- 
ferent from  those  tendered  by  the  plaintiff.  The  last 
plea  is  bad  for  not  specifying  how  much  money  was  paid 
in  on  each  of  the  two  last  breaches;  that  is,  how  much  on 
the  breach  for  not  repairing  during  the  term,  and  how 
much  on  the  breach  for  not  delivering  up  the  premises  in 
repair.  This  payment  into  Court  generally  may  put  the 
plaintiff  into  a  difficulty;  because,  although  there  may  be 
enough  to  cover  the  amount  due  for  both  those  breaches, 
yet  enough  may  not  have  been  paid  in,  or  intended  to  be 
piud  in,  on  one  of  them.  If  the  money  were  paid  in  sepa- 
rately, the  plaintiff  might  take  out  of  Court  the  money 
paid  in  on  one  breach,  and  proceed  no  further  as  to  that. 
But  as  it  now  stands,  he  must  go  down  to  trial  prepared  to 
prove  both  breaches.  In  a  recent  case  in  the  King's  Bench, 
Mee  V.  TomUnBim{a),  where  the  declaration  demanded 
several  sums  of  money,  on  dbtinct  and  separate  debts, 
and  the  defendant  pleaded  payment  generally,  not  saying 
how  much  as  to  one,  and  how  much  as  to  the  others ;  it 
was  held  to  be  ill,  and  that  he  ought  to  have  specified 
how  much  he  paid  in  respect  of  each  debt. 

Parke,  B. — When  the  Court  of  King^s  Bench  de- 
cided that  case,  the  judgment  of  this  Court  in  Jaurdain 
V.  Johnson  {b)  was  not  known.  I  have  had  some  conver* 
sation  with  Mr.  Justice  Patieson  on  this  subject,  and  he 
said  be  was  dissatisfied  with  that  decision.     He  is  now 

(a)  M.  T.  6  WiU.  4.  (6)  2  C.  M.  &  R.  564. 
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9. 

Wbitbbidk. 


^'^\^^'^'  ^^  opfnion,  that  where  the  plea  amounts  to  an  accord  and 
^.^.^.^^J.^  satisfaction,  it  may  be  right  to  plead  it  separately  to  each 
Maashall  particular  count;  but  where  there  is  a  plea  of  payment  of 
money  into  Court,  it  need  not  be  pleaded  to  each  count, 
but  may  be  pleaded  generally  to  the  whole  declaration. 
The  practice  formerly  was,  to  allow  money  to  be  paid 
into  Court  upon  the  whole  declaration.  I  do  not  see  what 
inconvenience  the  plaintiff  has  sustained ;  if  too  small  an 
mount  has  been  paid  in,  he  will  be  entitled  to  recover. 
The  rule  (a)  only  obliges  the  defendants  to  pay  in  enough 
on  both  the  breaches. 


The  Court  being  of  opinion  that  the  objection  to  the 
other  pleas  was  valid,  gave  both  parties 

Leave  to  amend,  without  costs. 

Crowder  appeared  in  support  of  the  pleas. 

(a)  R.  19,  H.  T.  4  WiU.  4. 


Adams  v.  Mary  Ann  Binoley,  Administratrix  of 
Richard  Bingley,  deceased. 

In  February,  ASSUMPSIT on  &  promissory  note  for  300/.,  dated  the 
ie??i^ilIJtoe^*  10th  of  February,  1829,  made  by  the  defendant's  intes- 

ship  as  brewers^ 

B,  being  interested  only  as  executor  of  a  former  partner,  on  behalf  of  his  in&nt  son.  B,  advanced 
300iL  to  D,  out  of  the  funds  of  the  firm,  and  took  his  promissory  note  for  that  amount,  payable 
to  the  order  of  B.  on  demand.  In  November,  1829,  C  purchased  the  interest  of  the  deceased 
partner,  and  the  concern  was  thenceforth  carried  on  by  B,  and  C,  and  a  notice  was  then  inserted 
in  the  Gazette,  signed  by  J.,  B,  and  C,  of  the  dissolution,  and  that  all  persons  indebted  to  the  firm 
should  pay  their  debts  to  B,  and  C.  J.  became  a  large  creditor  of  the  firm,  and  in  jlpril,  1831, 
the  note  in  question  was  indorsed  by  B,,  to  B,  and  C,  and  by  them  to  the  plaintifl;  as  part  secu- 
rity for  advances  made  by  him.  In  Augtut,  1831,  B,  obtained  firom  Z).  his  acceptance  for  SOOA, 
as  in  lieu  of  the  promissory  note, 'representing  that  A.  wished  for  a  fresh  security,  and  undertak- 
ing to  get  back  and  deliver  up  the  note,  but  which  was  never  done.  B,  and  C.  became  bankrupts. 
The  bill  of  exchange  was  subsequently  paid  by  D.  to  A'%  attorney,  but  there  was  no  evidence 
why  it  came  into  his  hands. 

In  an  action  by  A,  against  D.  (commenced  in  1835)  on  the  promissory  note: — Held,  that  the 
plaintiff  was  entitled  to  recover,  unless  the  jury  could  infer  from  the  circumstances  of  the  case  that 
he  knew  that  the  bill  of  exchange  was  given  for  the  same  debt  as  the  promissory  note. 
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fate,  payable  on  demand  to  the  order  of  George  Wyatt^   ^^  ^f  p^<^* 
for  value  received,   indorsed  by  him  to  Messrs.  George  ^  '  ^ 

Wyaii  and  Henry  Thompson^  and  by  them  to  the  plaintiff:  Adams 
with  counts  for  interest,  and  on  an  account  stated.  First  binqley. 
plea,  as  to  the  first  count,  that  after  the  making  of  the  said 
note  and  of  the  said  indorsements  thereon,  the  said  Wyatt 
and  Thompson^  as  the  agents  of  the  plaintiff  and  on  his 
behalf,  to  wit,  on  the  19th  of  August^  1831,  obtained  and 
procured  from  the  said  R.  Bingley  in  his  lifetime,  a  bill 
of  exchange  for  300/L,  accepted  by  him,  and  payable  three 
months  after  date,  in  lieu  of  and  in  substitution  for  the 
said  promissory  note  in  the  declaration  mentioned ;  that 
the  said  R.  Bingley  afterwards,  and  after  the  said  bill  of 
exchange  became  due  and  payable,  to  wit,  on  the  8th  of 
c/ime,  1832,  paid  to  the  plaintiff  the  said  sum  of  300/.  in 
the  said  bill  of  exchange  mentioned,  together  with  11.  10;. 
for  interest  thereon,  in  full  satisfaction  and  discharge  of 
the  said  promissory  note  in  the  declaration  mentioned. — 
Verification.  Second  plea,  as  to  the  residue  of  the  decla- 
ration, non  assumpsit.  Replication  to  the  first  plea,  that 
the  said  Wyatt  and  Thompson  were  not  the  agents,  nor 
was  either  of  them  the  agent,  of  the  plaintiff,  nor  had  they 
or  either  of  them  any  authority  whatsoever  from  the  plain- 
tiff to  obtain  or  procure,  or  accept  from  the  said  R. 
Bingley  the  said  bill  of  exchange  in  the  plea  mentioned,  in 
lieu  of  or  in  substitution  for  the  said  bill  of  exchange  in 
the  declaration  mentioned :  and  issue  thereon. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  last  Trinity  Term  (a),  the  facts  appeared 
to  be  in  substance  as  follows : — 

Henry  Wyatt,  deceased,  carried  on  business  in  part- 
nership with  his  two  sons,  George  Wyatt  and  Henry 
Early  Wyatt,  as  brewers,  in  Portpool-lane,  for  some  time 
before  and  until  his  death  in  the  month  of  July,  1826.  By 

{a)  A  question  arose  at   the      ship  ruled  that  the  defendant  was 
trial,  which  party  ought,  on  these      entitled  to  begin, 
pleadings,  to  begin.    His  Lord- 
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Exch,  of  Pkat,  hiB  Will  be  appointed  Edmund  Marks  and  the  plaintiff,  Mr. 

Samuel  Adams^  his  executors,  and  bequeathed  to  them  bis 
surplus  pecuniary  capital  embarked  in  his  business,  with 
directions  to  concur  in  carrying  on  and  managing  it  in  con* 
junction  with  his  sons,  on  behalf  of  another  son,  then  a 
minor.  The  business  was  accordingly  so  carried  on  until 
the  1st  of  January y  1828,  when  Henry  Early  Wyaii  re- 
tired from  the'  firm,  and  the  following  notice  was  inserted 
in  the  London  Gazette: — 

*' Notice  is  hereby  given,  that  the  partnership  formerly 
subsisting  between  Henry  Wyatt  the  elder,  (now  deceased), 
and  his  two  sons,  Henry  Early  Wyatt  and  G.  fVyatt,  of 
Portpoot-Jane^  Grays^inn-lanCf  brewers,  under  the  finn 
of  Wyatt  ^  Sons,  and  the  partnership  carried  on  since 
his  death  by  us,  the  undersigned,  have  been  dissolved  by 
mutual  consent  on  the  1st  day  of  this  instant  January,  so 
far  as  regards  the  said  H.  E.  Wyatt,  who  retires  from  the 
business :  and  all  persons  indebted  to  either  of  the  said 
firms  are  to  pay  their  debts  to  the  said  George  Wyatt, 
and  all  debts  due  from  the  said  firms  will  be  paid  by  the 
said  George  Wyatt  As  witness  our  hands  this  lat  of 
January,  1828. 

'*  Henry  Early  Wyatt, 

"  George  Wyatt, 

"  Edmund  Marks,        V'  Executors  of  Htmry 

*'  Samuel  Adams,  )      Wyatt,  deceaaed.'* 

The  business  continued  to  be  carried  on  by  George 
Wyatt  alone,  with  the  concurrence  of  the  executors,  under 
the  firm  of  George  Wyatt  ^  Co.,  until  the  6th  of  No- 
vember, 1829,  when  Henry  Thompson  was  taken  into 
the  partnership,  having  purchased  the  interest  of  the 
testator,  Henry  Wyatt,  and  the  following  notice  was  then 
inserted  in  the  London  Gazette  : — 

"  Notice  is  hereby  given,  that  the  brewery  business 
lately  carried  on  by  the  undersigned  George  Wyatt,  with 
the  concurrence  of  the  undersigned  Samuel  Adams  and  E. 


George  WyatU  being  called  for  the  defendant,  statedi 
that  previously  to  the  dissolution  in  1828,  and  subse- 
quently, the  intestate  Bingley  (who  was  a  publican  in 
Somers-iown)  was  a  customer  of  the  several  firms ;  and 
that  in  February ,  1829,  he  applied  to  the  witness  for  the 
loan  of  300/.,  to  enable  him  to  open  a  second  public-house, 
which  the  witness  advanced  to  him  out  of  the  money  of 
the  firm,  and  took  the  promissory  note  in  question  as  a 
security.  The  witness  apprized  the  plaintiff^  of  the  loan. 
The  note  remained  in  Wyaifs  possession  until  August, 
1831,  in  which  month  ThompsonhsLving  informed  him  that 
the  plaintifi"  wanted  to  have  a  fresh  note  drawn  on  Bingley, 
and  to  do  away  with  the  old  security,  he,  Wyatt,  called  on 
Bingley,  and  told  him  they  (the  firm)  wished  to  have  a 
fresh  note  instead  of  the  old  one.  Bingley  assented,  and 
bought  a  stamp,  and  accepted  the  bill  mentioned  in  the 
plea.     Wyati  told  him  the  plaintiff  would  bring  the  old 
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Maris f  as  executors  named  in  the  last  will  and  testament  Exch,  rf  Pleat, 
of  Henry  Wyait,  Esq.,  deceased,  on  behalf  of  his  son, 
WUliam  Wyait,  at  the  estabUshed  brewhouse  in  Port'^ 
pooHane,  Crra^s-inn4ane,  London,  under  the  name,  style, 
and  firm  of  George  Wyatt  %  Co.,  has  this  day  ceased 
and  determined ;  and  that  the  same  will  in  future  be  car- 
ried on  by  the  said  George  Wyatt  and  the  undersigned 
Henry  Thompson,  in  co-partnership,  at  the  said  brew- 
house  in  PortpooUUme  aforesaid,  under  the  name^  style, 
and  firm  of  Wyatt  ^  Thompson.  All  persona  indebted 
to  the  said  concern  are  to  pay  their  debts  to  the  said 
Messrs.  Wyait  ^  Thompson ;  and  all  persons  having  any 
claims  or  demands  upon  the  said  concern  are  to  send  their 
respective  accounts  thereof  to  the  said  Messrs.  Wyatt  Sf 
Thompson.    Dated  this  6th  day  of  November,  1836. 

"  George  Wyatt, 

**  Samuel  Adams,      V*  Executors  o(  Henry  Wyatt, 

**  Edmund  Marks,     )  Esq.,  deceased." 

**  Henry  Thompson. 
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£'<?*•  of  Pleat,  note  to  town  the  next  morning,  and  Thompson  would  send 
over  to  him  ;  and  gave  a  written  undertaking  to  deliver  it 
up.  The  witness  stated,  that  Thompson  had  told  him  that 
he  had  given  the  note  to  the  plaintiff.     It  was  proved  on 
the  plaintiff's  part,  that  he  was  a  large  creditor  of  the 
firm^   both  of  Wyait  ^  Co.  and  of  Wyatt  ^  Thompson; 
that  in  April,   1831,  Wyatt  ^  Thompson  being  indebted 
to  Messrs.  Barclay  ^  Co.,  their  bankers,  in  the  sum  of 
5,000/.,  they  applied  to  the  plaintiff  to  become  surety  for 
half  the  amount,  on  a  deposit  with  him  of  certain  pro- 
missory notes  which  Messrs.  Barclay   ^  Co,  held  be- 
longing to  the  firm,  together  with  several  others  then 
in  the  hands   of  Wyatt  ^  Thompson,  of  which  the  note, 
the  subject  of  the  present  action,  was  one.     The  plaintiff 
accordingly    drew  bills    on   Wyatt  Sf  Thompson  to    the 
amount  of  2,500/L,  which  he   indorsed  to  Barclay '^  Co. 
on  receiving  the  several   promissory  notes  above  men- 
tioned, and  the  note  in  question  was  then  indorsed  to  him 
by  Wyatt  %  Thompson.      In   December,   1831,    Wyait 
^  Thompson  became  bankrupts,  and  the  plaintiff  proved 
debts  under  the  fiat  to  the  amount  of  27,000/,     On  the 
plaintiff's  making  application  to  Bingley  for  payment  of 
the  note^  he  stated  that  he  had  been  defrauded  out  of  hu 
acceptance,  given  in  lieu  of  it,  by  Wyatt  ^  Thompson, 
who  had  represented  to  him  that  they  were  the  holders  of 
the  note.     The  bill  of  exchange  was  paid  by  the  defen- 
dant in  June,  1832,  to  the  plaintiff's  attorney. 

The  Lord  Chief  Baron^  in  summing  up,  expressed  an 
opinion  that  the  notice  of  November,  1829,  authorised 
any  person  then  indebted  to  the  firm  to  settle  with  Wyait 
8f  Thompson;  and  that  the  plaintiff,  being  in  fact  a  part- 
ner when  the  promissory  note  was  given,  and  having  signed 
that  notice,  was  bound  by  all  the  equities  against  WyaU 
^  Thompson,  and  constituted  them  his  agents  for  the 
purpose  of  receiving  from  the  defendant  the  bill  of  ex- 
change given  in  substitution  for  the  note ;  and  that  the 
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subsequent  indorsement  of  the  note  to  the  plaintiff  was,  Exck.  of  Pieas, 
under  the  circumstances,  a  fraud  on  Bingley.     The  jury 
found  for  the  defendant. 

Erle^  in  the  following  term,  obtained  a  rule  niH  for  a 
new  trial,  on  the  ground  of  misdirection. 

Bampas^  Serjt.,  now  shewed  cause. — The  defendant  was 
entitled,  on  the  facts  proved,  to  the  verdict  found  for  him. 
It  is  clear,  from  the  notice  of  January  1828,  that  the 
only  change  then  made  in  the  firm  was  the  retirement  of 
H.  E.  WyatL  The  plaintiff,  therefore,  was  a  partner  at 
the  period  of  the  loan  to  the  defendant  in  1829.  That 
was  not  a  payment  secured  by  a  note  which  was  to  go  into 
circulation  in  the  ordinary  way :  it  was  a  mere  loan  of 
money  to  enable  the  defendant  to  carry  on  business,  with 
a  deposit  of  the  note  in  the  hands  of  the  firm,  as  a  private 
security  between  the  parties*  Had  the  firm  indorsed  it 
over,  DO  doubt  the  indorsee  might  have  sued  the  defen- 
dant on  demand ;  but,  as  between  the  parties  to  the  trans- 
action, it  is  in  fraud  of  the  understanding  between  them 
that  the  plaintiff,  one  of  those  parties,  should  be  allowed 
to  enforce  the  note  against  the  defendant.  The  debt  was 
the  money  lent;  the  note  was  a  mere  voucher,  such  as  is 
given  in  the  usual  way  of  business  as  between  banker  and 
customer.  Then,  on  the  dissolution  of  the  partnership, 
notice  being  given  to  pay  the  debts  due  from  him  to  Wyaii 
S[  Thompson,  and  no  reference  being  made  to  the  note  as 
a  distinct  security,  this  money  remained  as  a  debt  to  the 
firm  as  before.  The  indorsement  to  the  plaintiff  is  in 
<sontravention  of  the  understanding  between  all  the  parties, 
and  ought  not  to  bind  the  defendant.  The  partnership 
was  dissolved  only  as  to  future  transactions ;  the  three  re- 
mained partners  as  before,  in  respect  to  past  transactions. 
[Parke,  B. — They  remain  partners  in  the  debt  until  it  is . 
parted  with  by  a  transfer  of  the  negotiable  security  to 
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Exeh.  qf  Pleat,  somebody  eke.]    It  does  not  follow,  because  a  party  bat 

a  negotiable  instrument  in  his  hands,  that  he  has  an  un* 
limited  right  to  negotiate  it.  Collins  v.  Martin  (a)  may  be 
referred  to  as  an  authority  to  the  contrary;  but  the  only 
effect  of  that  case  it  to  shew  that  a  third  party  might  sue 
the  defendant  on  the  note,  which  is  not  denied.  [Parke, 
B. — The  notice  to  pay  debts  to  Wyatt  %  Thompson, 
means  debts  which  shall  become  payable  during  their 
partnership.  This  was  a  debt  previously  existing,  and 
assignable  by  indorsement.  That  seems  to  me  to  pass 
the  property,  unless  you  can  shew  that  the  assignment  was- 
fraudulent.  In  itself  such  assignment  was  no  fraud. 
Lord  Abinger,  C.  B. — ^The  assignment,  without  any 
notice  to  the  defendant,  seems  to  me  very  like  a  fraud.] 
The  contract  in  substance  was,  that  the  note  should  not 
be  indorsed  over ;  and  it  was  a  fraud  upon  the  defendant 
to  do  so  without  any  communication  to  him.  It  was  in 
effect  indorsed  by  Adams  to  himself.  Wyatt  obtMned  the 
acceptance  from  the  defendant  as  Adamses  agent,  and  the* 
latter  cannot  take  advantage  of  the  security  so  obtained, 
and  then  deny  the  authority.  [Parke,  B. — The  sum  of 
your  argument  is,  that  the  negotiability  of  a  bill  of  ex- 
change is  affected  by  a  previous  fraud  of  which  the  holder 
knows  nothing.] 

Erie  andCAandless,  contrd. — The  form  of  the  issue  raised 
on  the  pleadings  is  most  material  to  the  present  question. 
The  plea  admits  that  this  note  is  the  separate  and  individuid 
property  of  the  plaintiff,  and  admits  also  the  right  to  indorse 
to  him.  Now  the  only  question  at  the  trial  was,  how  far 
the  notices  given  in  evidence  shewed  an  authority  in  WyaU- 
^  Thompson  to  receive  the  substituted  bill  in  Keu  of  the 
note.  But  if  the  note  be  admitted  to  be  the  sole  property 
of  the  plaintiff  by  indorsement,  how  can  the  notice  operate 
as  an  authority  to  receive  payment  of  it,  which  is  a  debt 

(a)  1  Bo8.  &  p.  648. 
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duCy  not  to  the  partnershipy  but  to  the  plaintiff  solely  and  E'ch,  of  pieat, 
individually  ?  The  form  of  the  plea,  therefore,  of  itself 
furnishes  a  sufficient  answer  to  the  argument  for  the 
defendant.  But  even  if  that  be  otherwise,  the  notice 
clearly  means  no  more  than  that  all  persons,  while  indebted 
to  ihejirm,  must  pay  their  debts  to  Wyatt  ^  Thompson. 
But  when  a  party  gives  a  promissory  note  or  other  nego- 
tiable security,  he  makes  himself  liable  in  all  the  modes  in 
which  a  party  can  be  liable  on  such  an  instrument.  It  indi- 
cates on  the  face  of  it  that  the  party  who  signed  it  knew 
he  was  giving  a  security  which  was  to  be  transferable. 
Even  had  there  beei\  a  clear  agreement  not  to  transfer  it, 
such  agreement  could  not  have  been  set  up  against  the 
written  contract  contained  in  the  note.  If  indeed  the 
note  had  been  in  the  hands  of  the  partnership  when  the 
defendant  ultimately  paid  the  money,  no  doubt,  as  against 
the  partnership,  it  would  have  been  satisfied  ;  but  at  that 
time  it  had  become  a  debt  no  longer  due  to  the  partner- 
ship. [Lord  Abinger^  C.  B. — My  difficulty  is,  whether 
the  plaintiff  does  continue,  quoad  this  debt,  a  partner. 
He  is  privy  to  the  original  consideration  for  the  note; 
that  privity  does  not  cease  by  the  assignment  to  him: 
then,  has  he  a  right,  by  an  arrangement  with  the  other 
partners,  to  alter  the  relation  of  the  debtor  to  the  firm  ?] 
Even  if  he  continues  a  partner  as  to  the  debt,  he  does  not 
as  to  the  Becurity*  The  indorsement  is  in  law  a  notice  to 
all  the  parties  liable  upon  the  bill,  of  its  tranfer.  It  is  so 
considered  in  the  bankrupt  law ;  although  on  the  assign- 
ment of  all  other  debts  (all  debts  being  considered  equally 
assignable  in  bankruptcy)  actual  notice  must  be  given  of 
the  transfer  to  the  debtor.  The  party  should  take  care, 
when  he  pays  his  money,  to  get  back  his  security. 

Cur.  adv,  vult. 

On  a  subsequent  day. 

Lord  Abinger,  C.  B.,  said— On  consideration,  I  am 

VOL.  I.  P  M.  w. 
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was  placedi  (be  never  having  paid  the  original  sum  ad-  Exch,  of  pieas, 

vanced  to  him  on  the  security  of  the  note),  that  both  were  '  > 

for  the  same  debt,  then  the  plaintiff  could  no  longer  iue  Adahb 

on  the  promissory  note.    That  point,  therefore,  must  be  Binqlet. 
submitted  to  the  jury. 

BoLLAND,  B.y  concurred. 

Rule  absolute. 


GuNTER  V.  M 'Tear  and  Others. 

Assumpsit  for  the  breach  of  an  agreement,  by  The  affidavit  on 
which  the  defendants  had  engaged  the  plaintiff  to  sail  as  ^  m^-^  foJT"^ 
supercargo  in  a  ship  they  were  about  to  send  out  to  Can-  cominission  to 

examiDe  wii- 

ian,  in  order  to  form  a  commercial  establishment  there,  nesses  abroad, 
and  for  discharging  him  from  their  service.     The  defen-  ™^*^,he  names' 
dants  pleaded,  Jirsi,  the  general  issue ;  secondly ,  that  the  ^^  ***«  witnesses 
plaintiff  had  been  guilty  of  immoral,  corrupt,  and  impro-  examined,  or  in 
per  conduct,  which  rendered  him  unfit  for  the  employ-  describe  them!^ 
ment  mentioned  in  the   declaration,  and  which  did  not 
come  to  the  ears  of  the  defendants  until  after  the  making 
of  the  agreement,  to  wit,  on  &c.,  when  they  discharged 
the  plaintiff  from  further  employment  under  the  agree- 
ment.    The  plaintiff  took  issue  on  this  plea. 

CawUng,  on  a  former  day  in  this  term,  had  obtained  a 
role  to  shew  cause  why  a  commission  should  not  issue  for 
the  examination  of  witnesses  in  Jamaica.  The  affidavit  on 
which  he  moved,  stated  that  the  deponent  had  received  in- 
formation that  the  plaintiff  had  been  guilty  of  criminal 
conversation  with  a  married  lady  in  Jamaica,  and  that 
her  husband  had  in  consequence  shot  himself;  and  then 
went  on  to  allege  '*  that  the  issue  to  be  tried  between  the 
phuntiff  and  the  defendants,  under  the  pleadings  in  this 
action,  will  be,  whether  or  not  the  said  plaintiff  was  guilty 

p2 
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Exch.  of  PUat,  of  such  immoral  and  improper  conduct  as  aforesaid;  and 

^     that  several  persons  now  residing  in  the  said  island,  but 

GuNTBR      whose  names  are  at  present  unknown  to  this  deponent,  are 

m*Tear.      cognizant  of  the  facts  before  stated^  and  are  material  and 

necessary  witnesses;  that  they  are  all  resident  in  the  said 

island,  and  will  not,  as  he  belieyes,  be  in  England  before 

the  trial." 

Butt  shewed  cause. — This  affidavit  is  too  vague,  and 
does  not  shew  to  the  Court  sufficient  ground  for  granting 
the  commission.  It  neither  states  the  name  of  the  party 
with  whom  the  act  is  alleged  to  have  been  committed,  nor 
the  names  of  the  witnesses  whom  the  defendants  propose 
to  examine. 

CowUng  was  heard  in  support  of  the  rule. 

Lord  Abinger,  C.  B. — ^As  this  deponent  does  not  know 
who  the  witnesses  are,  how  can  he  know  whether  they 
will  come  to  England  before  the  trial  or  not  ?  This  seems 
more  like  an  application  for  a  commission  to  inquire  for 
witnesses,  than  to  examine  them.  I  never  knew  an  appli- 
cation for  a  commission  to  examine  witnesses,  where  the 
affidavit  did  not  either  specify  the  names  of  the  witnesses 
to  be  examined,  or  describe  in  some  way  who  they  were. 
I  do  not  say  that  it  is  essential  that  their  names  should  be 
stated :  and  if  the  deponent  had  sworn  to  the  witnesses 
as  being  such  and  such  persons,  but  whose  names  he  had 
forgotten,  the  affidavit  might  have  been  sufficient. 

Parke,  B.,  Bolland,  B.,  and  Gurney,  B.,  concurred. 

Rule  discharged. 
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Exch.  rf  Pleas, 
1836. 

Weaver  v.  Stokes. 

xJTODSON  had  obtained  a  rule  to  set  aside  a  warrant  of  The  Court  re- 
attorney  given  by  the   defendant  in  this  cause,  on  the  2Sde  a^wjOTant 
Ist  of  Augugt,  1835.  on  the  around  that  he  was  an  in-  of  attorney, 

^  ®  dated  the  ist 

fant  at  the  time  it  was  given.  ofjiugutt, 

1835,  on  the 
affidavit  of  the 

Erie  shewed  cause,  and  contended  that  there  was  no  defendant,  that 

when  he  gave  it 

sufficient  proof  of  the  infancy.    The  defendant  himself  **  he  waa  an  in- 
had  made  an  affidavit,  that  at  the  time  when  the  warrant  of twenty^y^n 
of  attorney  was  given  he  was  **  an  infant  of  the  age  of  ^^'**^^'" 
twenty  years  or  thereabouts;"  and  the  only  proof  adduced  proof  of  his  re- 
in support  of  that  statement  was  a  copy  of  his  register  of  tUm,  dated  in 
baptism,  dat^d  the  3rd  of  September,  1815  {a).    Now,  the  f^/sT^'^' 
infant  could  not  know  his  own  age,  and  the  register  was  no 
evidence  of  the  time  of  his  birth.     On  the  other  hand,  it 
was  sworn  that  when  the  warrant  of  attorney  was  given  he 
was  carrying  on  trade  as  a  chemist,  and  it  was  given  for  a 
debt  contracted  in  the  course  of  that  trade :  he  had  there- 
fore held  himself  out  to  the  plaintiff  as  a  person  of  full 
age. 

Godson,  in  support  of  the  rule,  urged  that  the  affida- 
fits  on  the  part  of  the  defendant,  being  altogether  uncon- 
tradicted, sufficiently  shewed  that  he  was  under  age  when 
the  security  was  given. 

Lord  Abinoer,  C.  B. — I  think  this  rule  ought  to  be 
discharged.  It  is  plain  the  party  himself  could  not 
know  his  own  age  accurately ;  and  this  is  a  case  in  which 
the  plaintiff  could  not  be  expected  to  swear  directly  the 


(o)  There  was  some  qaestion  the  re^ster  was  sufficiently  made 
vrhether  the  identity  of  the  defen-  out;  but  the  Court  did  not  decide 
dant  mth  the  party  mentioned  in     on  that  ground. 
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Etch.  ofPUas,  other  way.  The  opening  of  a  shop,  and  carrying  on  trade, 
gave  a  creditor  a  right  to  consider  the  party  primd  facte 
as  of  full  age  to  make  contracts  for  himself.  We  ought 
not  to  allow  his  statement  the  same  effect  as  if  it  were  w 
affidavit  of  a  fact  which  the  other  party  was  capable  of  an- 
swering :  and  I  do  not  very  well  see  how  he  could  be 
indicted  for  perjury  on  this  affidavit ;  if  he  ii  twenty-two 
or  twenty-three,  he  is  also  twenty ;  and  he  might  very  weD 
set  up  the  defence  that  he  did  not  know  his  age.  Then 
the  case  stands  on  the  naked  evidence  of  a  register,  which 
is  altogether  inconclusive.  It  is  clear  there  is  nothing 
which  would  amount  to  proof  of  infancy  before  a  jury, 
and  we  ought  not  to  act  on  evidence  short  of  that. 

Parke,  B. — I  agree  in  thinking  that  the  infancy  is  not 
sufficiently  made  out  to  induce  us  to  relieve  thb  defen- 
dant. 

BoLLAND,  B.,  concurred. 

Rule  discharged,  with  costs. 


The  Duke  of  Norfolk  r.  Leicester. 
The  affidavit  of   J.N  this  case,  Tremenhere  moved  for  a  scire  facias  to 

the  existence  of  •  .     .  . 

the  debt,  on  rcvive  a  judgment  more  than  ten  years  old,  on  an  affidavit 
rm^o^SfoTir''  ^^  *^®  existence  of  the  debt  by  the  plaintirs  attorney; 
gdrefacioM        and  which  stated  that  "  he  was  and  is"  such  attorney,  but 

to  reriye  the         .  . 

Judgment,  it  did  not  State  how  long  he  had  been  so. 

ought  either  to 
be  made  by  the 

piaintiffhimKif,      Parke,  B.— If  there  be  not  an  affidavit  made  by  the 

or  by  some  per-  ... 

son  who  was  plaintiff  himself,  there  ought  to  be  one  by  some  person 
th^  tiiroTf^tbe  ^^^  ^^  ^^^  attorney  at  the  time  that  the  judgment  was 
judgment  obtained,  and  still  contmues  to  be  so. 

Motion  refused* 
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Eteh,  of  Pteast 
1836. 

FosBROOKE  V.  Holt. 

J.  HIS  was  an  action  of  trespass  brought  against  a  justice  a  justice  of  the 
of  the  peace,  in  which  the  plaintiff,  before  issue  joined,  |^^ ^  hlvta 
bad  obtained  a  rule  to  discontinue  on  payment  of  costs.  8»s^«ti<«  en- 

*^   •'  tcred  on  the 

The  Master,  on  taxation,  on  the  3rd  of  December  last,  had  roll*  that  the 

sction  w&B 

taxed  the  defendant  single  costs  only,  and  the  allowance  brought  against 
of  aoch  costs  was  obtained  on  the  4th  of  the  same  month.  Sl^ety'S^'i 
The  defendant  then  took  out  a  summons  calling  upon  the  a  justice  of  the 

•     •/«•  1  <■  i»      1  peace,  in  order 

plaintiff  to  shew  cause  why  he  (the  defendant)  should  not  to  obtain  double 
be  allowed  double  costs ;  but  on  the  matter  being  heard  ^^sembie,  That 
before  Alderson,  B.,  he  refused  to  interfere.     On  the  8th  *  J"«^?«  ^^j^^ 

'        '  peace  is  entitled 

of  December  the  plaintiff's  attorney  offered  to  pay  the  to  double  costs 
amount  of  double  costs  taxed,  to  avoid  the  risk  of  a  motion,  ance  before 
which  the  defendant's  attorney  refused  to  receive,  unless  t^^^i^c^s!** 
the  plaintiff's  attorney  would  consent  to  a  Judge's  order 
allowing  a  suggestion  to  be  entered  on  the  roll,  which  the 
latter  refused  to  do,  as  a  second  action  was  broiight,  and  the 
suggestion  might  be  used  adversely  at  the  trial.  Cresswell 
having  on  the  SSrd  of  January  obtained  a  rule  to  shew 
cause  why  a  suggestion  should  not  be  entered  on  the  roll, 
and  why  the  Master  should  not  review  his  taxation, 

Hoggins  now  shewed  cause,  and  contended,  Jlrst,  that 
the  defendant  was  not  entitled  to  double  costs  at  all; 
and  secondly^  that  he  was  not  entitled  to  enter  any  sug- 
gestion on  the  roll.  The  statute  7  Jac.  1,  c.  5,  provides, 
that  if  any  action  shall  be  brought  against  any  justice 
of  the  peace,  &c.,  for  anything  done  by  him  by  virtue  of 
his  office,  he  may  plead  the  general  issue,  and  give  the 
special  matter  of  defence  in  evidence;  and  that  '^if  the 
verdict  shall  pass  with  the  defendant  in  any  such  action, 
or  the  plaintiff  therein  become  nonsuit,  or  suffer  any  dis- 
continuance thereof,  in  every  such  case  the  Justice  or 
Justices,  or  such  other  Judge  before  whom  the  said  matter 
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Exeh,  of  PkaSf  shall  be  tried,  shall,  by  force  and  virtue  of  this  act,  allow 
^  '  ^  unto  the  defendant  his  double  costs,  which  he  shall  have 
FosBRooKE  sustained  by  reason  of  his  vexation  in  defence  of  the  said 
Holt.  action,  for  which  the  said  defendant  shall  have  like  re- 
medy as  in  other  cases  where  costs  by  the  laws  of  this 
realm  are  given  to  defendants.**  The  statute  says,  that  the 
Judge  shall  allow  double  costs ;  therefore  it  applies  only 
to  a  case  where  the  matter  is  tried  in  Court,  or  where 
there  is  a  discontinuance  in  Court  after  the  cause  has  been 
tried,  and  not  to  a  case  where  issue  has  not  been  joined^ 
as  in  the  present  instance.  Davenish  v.  Meriius  (a)  may 
be  cited  on  the  other  side,  but  it  is  no  authority  for  the 
present  application  for  them.  The  Court  there  directed 
the  Master  to  allow  the  double  costs  as  part  of  the  terras 
of  granting  the  discontinuance,  but  they  discharged  the 
rule  as  related  to  thejsuggestion.  Besides,  as  the  discon- 
tinuance in  the  present  case  had  already  been  allowed, 
the  defendant  is  too  late  in  his  application,  and  must  be 
taken  to  have  waived  his  claim  to  double  costs. 

Cresswell,  contrd. — ^It  is  clear,  that  under  this  statute 
the  defendant  is  entitled  to  double  costs;  and  if  so,  a  sug- 
gestion may  be  entered.  The  statute  intends  to  say,  that 
the  Justice  or  Justices, — that  is,  the  Court  in  the  case  of  a 
discontinuance,— or  a  Judge, — 'that  is,  where  the  cause  is 
tried  and  there  is  a  verdict  for  the  defendant,  or  the  plain- 
tiff is  nonsuited, — shall  allow  the  defendant  his  double 
costs.  It  does  not  require  that  the  discontinuance  shall 
be  after  a  trial  had.  If  the  defendant  is  entitled  to  double 
costs,  he  is  entitled  to  have  a  suggestion  entered  on  the 
roll.  [Parke,  B. — It  is  not  necessary.  There  is  a  difference 
between  this  case  and  cases  under  the  Court  of  Conscience 
Acts ;  because,  in  the  latter  cases,  there  must  be  something 
on  the  record  to  justify  their  allowance.     But  in  this  case, 

(a)  2  Stra.  974  $  S.  G.  2  Barnard  372,  432,  449. 


Holt. 
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in  whateyer  way  the  costs  are  taxed,  there  will  be  no  error  Exeh.  of  Pleat, 
in  the  judgment.]    There  can  be  no  harm  done  to  the     .     ^'  ^ 
pluntiff  by  entering  the  suggestion,  and  supplying  that     Fobbrooke 
on  the  record  which  would  enable  the  defendant  to  use  it 
in  evidence  in  any  future  proceeding,  to  shew  that  this 
action  was  brought  against  him  in  his  character  of  justice 
of  the  peace. 

Lord  Abinoer,  C.  B. — That  is  not  a  purpose  for  which 
a  suggestion  ought  to  be  allowed  to  be  entered*  There  is 
no  example  of  a  suggestion  haying  been  entered  in  such  a 
case^  and  there  could  be  no  necessity  for  it,  the  plaintiff 
having  offered  to  pay  the  double  costs. 

Parks,  B. — ^A  suggestion  has  been  often  entered  un- 
necessarily. The  plaintiff  was  willing  to  pay  the  defen- 
dant the  costs  without  this  application,  and  he  was  there- 
fore brought  here  unnecessarily.  The  rule  must  there- 
fore be  discharged  with  costs. 

Rule  discharged  with  costs,  the  plaintiff  under- 
taking to  pay  the  double  costs. 


Doe  cL  Morris  v.  Roe. 

XN  this  case  an  ejectment  had  been  brought  by  a  land-  Wherealeaieif 
lord  against  a  tenant,  on  a  forfeiture  incurred  by  the  breach  ^J^^  Jjg^^ 
ofcovenants  in  the  lease.  It  appeared  that  the  lessor  of  the  «ndieMee,and 
plaintiff  had  granted  a  lease  to  one  Davies,  who  assigned  it  sigiu  it  by  way 
by  way  of  mortgage  to  one  Jones,  an  attorney.  The  lessor  oielettorfhaT- 
not  having,  as  he  alleged,  any  counterpart  of  the  lease,  '^?  ^„^^ 
applied  to  Davies  for  an  inspection  of  the  lease,  and  was  on  an^ectmem 

t»         «   1      1  •  -r  1  mi  brought  for  a 

referred  by  him  to  Jones,  the  mortgagee.     The  attorney  forfeiture,  to 

compel  the 
mortgagee  to 
allow  an  inipectlon,  and  give  a  copy  of  the  leaae. 
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Exeh,  of  Pleat,  of  the  lessor  of  the  plaintiff  then  applied  to  Jones  for  that 

purpose,  but  he  refused  to  allow  the  inspection.  «7.  Jervis 
having  obtained  a  rule  to  shew  cause  why  Janes  should 
not  allow  the  plaintiff  to  take  a  copy  of  the  lease,  and  why 
he  should  not  pay  the  costs  of  the  application ; — 

R.  V.  Richards  shewed  cause. — ^The  lessor  of  the  plain- 
tiff has  no  right  to  call  upon  the  mortgagee  to  disclose  his 
title.  The  object  for  which  this  lease  is  required  to  be 
seen  is  for  the  purpose  of  enabling  the  lessor  to  defeat 
the  security  of  the  mortgagee,  and  therefore  he  ought 
not  to  be  allowed  to  call  upon  the  mortgagee  to  pro- 
duce it. 

J.  Jervis^  coniri. — ^The  mortgagee  stands  in  the  same 
situation  as  the  mortgagor;  and  if  the  mortgagor  was 
bound  to  give  a  copy  and  inspection,  so  is  the  mortgagee. 
The  mortgagee  takes  the  lease  subject  to  the  same  rights 
as  the  lessee,  and  the  lessor  had  a  right  to  inspect  the 
lease  to  see  if  the  covenants  were  performed.  [Parke^ 
B. — Have  you  any  authority  to  shew  that  the  Court  inter- 
feres with  a  third  party?]  No;  but  this  person  is  not  to 
be  considered  as  a  third  party.  In  this  case,  as  there  ap- 
pears to  have  been  only  one  part  of  the  lease,  the  lessee 
was  a  trustee  of  that  instrument  for  the  benefit  of  the 
lessor,  if  he  required  it ;  and  the  assignee  must  hold  it 
subject  to  all  the  liabilities  of  the  original  tenant.  [Parke^ 
B. — Was  the  lease  executed  by  both  parties  ?]  It  appears 
to  have  been  so,  though  it  is  not  stated  in  the  affidavits. 

Parke,  B. — The  matter  must  be  referred  to  the  Master, 
to  ascertain  whether  this  instrument  was  executed  by 
both  parties.  If  it  was,  it  carried  on  the  face  of  it  notice 
of  an  implied  trust  on  the  part  of  the  lessee,  that  he 
would  produce  it  at  the  request  of  the  lessor.  If  that  was 
so,  then  the  rule  will  be  absolute ;  otherwise  not. 
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Bgeh.  of  Phot, 
1836. 

Abbott  r.  Aslett.  ^ 

Assumpsit  by  the  drawer  against  the  acceptor  of  Adedandonon 
a  bUl  of  exchange,  payable  to  the  drawer  or  his  order  ch^gelj^le 
three  months  after  date.     The  declaration  was  in  the  P*y««««*iMt 

the  acceptor, 

form  given  by  the  rule  of  Trinity  Term,  1  WiU.  4,  sched.  which  was  ac- 
No.  4,  and  stated  that  the  plaintiff,  on  &c.,  made  his  bill  form  given  by 
of  exchange  in  writing,  and  directed  the  same  to  the  de-  ^^^^Term 
fendant,  and  required  the  defendant  to  pay  to  the  plaintiff  }  ^^^  ^>  ><*^ 

^  '^  '^  '^  it  to  be  payable 

•,  three  months  after  the  date  thereof,  **  which  period  three  months 


has  now  elapsed,"  and  the  defendant  then  and  there  ac-  u  ^][^^  ^. 

cepted  the  said  bill,  &c.    To  this  declaration  there  was  a  g,°^,g",°°!Jj^ 

demurrer,  assigning  for  cause,  that  it  did  not  appear  by  declaration  was 

the  declaration  that  the  bill  was  due  at  the  time  of  the  the  ground^tiuu 

commencement  of  the  action,  the  words  "  now  elapsed  "  [{^2^^° wu  ™ 

referring  to  the  date  of  the  declaration,  and  not  to  the  ^^^  &<  ^^e  com- 

^  o    1  •  mencement  of 

commencement  of  the  suit.  the  suit   The 

Court  refused 
to  set  aside  the 

E.  V.  Williams  now  moved  to  set  aside  this  demurrer  dejnurrcr  as  fri- 

YOIOOS. 

as  frivolous,  and  for  leave  to  sign  judgment  as  for  want  of     Sembu,  That 
a  plea,  under  the  rule  of  Hilary  Term,  4  WUL  4,  s.  2.  fonnity  ofPro- 
The  demurrer  is,  that  it  does  not  appear  that  the  bill  be-  ^^f  ^,2*18 
came  due  before  the  commencement  of  the  suit,  but  it  is  incorrect. 
submitted  that  that  does  manifestly  appear,  as  it  is  alleged 
that  the  period  has  **  now  elapsed."    The  plaintiff  has 
adopted  the  form  given  by  the  rule  of  Court  verbatim^  and 
therefore  the  defendant  cannot  be  allowed  to  demur  to  it. 

Parke,  B. — Those  rules  were  made  before  the  Unifor- 
mity of  Process  Act,  2  Will,  4,  c  39 ;  and  the  forms  given 
by  them  would  then  be  correct  in  actions  by  bill,  beci^use 
then  the  declaration  in  those  actions  was  the  commence- 
ment of  the  suit ;  but  that  is  no  longer  so.  The  suing  out 
the  writ  is  now  the  commencement  of  the  suit,  and  those 
forms  are  therefore  no  longer  correct. .  In  the  old  forms 
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-ExcA.  o/Pfca#,  of  declarations  on  bills  of  exchange,  if  the  date  of  the  bill 

was  stated  with  certaintyi  it  was  sufficient  to  shew  that  it 
was  payable  a  certain  time  after  the  date ;  but  if  the  day 
were  laid  under  a  videlicet,  it  was  necessary  to  allege  that 
the  time  for  payment  had  elapsed  before  the  commence- 
ment of  the  suit,  or  the  exhibiting  of  the  bill,  and  I  know 
I  used  always  so  to  aver*  We  cannot  set  aside  this  de- 
murrer as  frivolous.  Had  you  not  better  amend  your  de- 
claration ? 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Doe  d.  Earl  of  Falmouth  v.  Alderson. 

A  confent-raie,  JMLANNING  had  obtained  a  rule  to  set  aside  the  inter- 

for^bmdTand  locutory  judgment  which  had  been  signed  in  this  cause  for 

Such  ^  ^*°*  ^^  *  sufficient  consent-rule.     The  ejectment  was  for 

party  appnred  lands  and  mines  in  Cornwall;  the  defendant  appeared,  and 

to  Qstciia  lor 

'*  a  certain  <t»-  entered  into  a  consent  rule  to  defend  for  **  a  certain  tinr 
ooUuabuttaJs),  l>oufid  in  the  parish  of^  &C.9  (setting  out  the  abuttals), 
a^J!*^e       containing  a  certain  mine,  fcc." 

&1,"  was  held 

the  ground  ^^  BuU  shcwcd  causc,  and  urged  that  a  tin-bound  was  a 
tUt  ejecanent  mg^g  easement,  for  which  ejectment  would  not  lie  ;  being 
a  tin-bound.  nothing  morc  than  the  liberty  of  entering  and  marking  out 
should  be  for  Certain  bounds,  within  which  the  party  acquired  a  right  to 
£e  tZ^t  work  a  tin-mine.  The  plaintiff,  therefore,  who  claimed  as 
Is  working  un-    Qimer  of  the  surface,  as  he  could  not  allow  the  defendant 

der  the  tin* 

bound.  to  go. to  trial  on  such  a  consent-rule, (it  had  already  been 

once  amended),  was  obliged  to  sign  judgment. 

Mannings  in  support  of  the  rule,  contended  that  a  tin- 
bound  was  not  an  easement,  but  that  the  bounder  acquired 
a  right  to  the  soil.    The  mode  of  acquiring  a  title  to  a 
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tin-bound  is  described  in  the  notes  to  Rotoe  ▼•  BrerUon  (a).  B*eh.  of  ruas, 

1836 
by  which  it  appears  that  where  a  party  has  gone  through 

the  regular  proceedings  for  obtaining  possession  of  the 
bounds,  '*  judgment  is  given^  and  a  wrii  of  possession 
issues  to  the  bailiff  of  the  stannaries,  who  delivers  pos- 
session accordingly.'*  The  bailiff  does  not  deliver  posses- 
sion of  the  mines,  which  are  not  yet  opened,  but  of  the 
land  itself  in  respect  of  the  mines ;  and  for  this  qualified 
possession  the  bounder  may  defend  by  the  local  but  well- 
known  description  of  ''  tin-bounds,"  as  in  the  case  of  a 
grant  of  prima  tonsura^  aftermath,  herbage,  or  the  pas- 
ture of  one  hundred  sheep,  for  all  which  ejectment  will 
lie,  and  in  respect  of  which  therefore  an  ejectment  may  be 
defended.  The  bound-owner  may  demise  his  bounds  (6). 
In  Jenkins  v.  Davy  (c),  30  Hen.  8,  the  defendant  justi- 
fied, in  trespass  qu.  cL  freg.f  in  right  of  his  possession 
as  a  tin-bounder,  and  though  the  whole  of  the  record  is 
not  transcribed,  it  must  be  inferred  from  the  purpose 
for  which  it  is  extracted,  namely,  that  of  proving  the 
custom,  that  the  right  was  establbhed.  [Parke,  B. — 
You  have  no  possession  of  the  surface*]    The  right  of  re- 


(a)  3  Man.  &  Ryl.  497,  note  (a). 

(b)  In  the  last  convocation  of 
Tinners,  (held  27  Geo.  2),  articles 
3  and  6  expressly  recognize  the 
pracdce  of  granting  sets  (».  e. 
leases)  of  tin-works  by  the  bound- 
owners. 

(c)  In  the  book  called  the  "  Bail- 
iff of  Blackmore/'  temp.  £liz. 
HarL  MSS.,  6380,  p.  7,  where  the 
custom  is  thus  pleaded : — ''  Quod 
cUusus  praedictus  necnon  loci  in 
quibus  &&,  sunt,  et  a  tempore 
&C.,  fuenmt,  sex  aers  terrse  cum 
pertinentibus  in  Chhounder  prse- 
dicto,  parcell.  maneriis  &c.,  de 
TyujomhaUe,  de  quo  quidem  ma- 
ncrio    illustriss.  Edumrdus   nunc 


princeps  lFa//kf  est,  et  praed.  tem- 
pore transgressionis  prsedictse 
fuit,  seisitus  in  dominico  suo  ut 
de  feodo ;  quodque  habetur,  et  a 
tempore  &c.  habebatur,  talis  con- 
suetudo  infra  manerium  praed., 
quod  liceret  omnibus  personis  li- 
geis  domim  regis  existentibus, 
cujuscunque  gradiis  sen  conditio- 
nis  fuerint,  ad  piscand.  (setnble,  to 
get  tin  in  stream  works),  hundatid. 
et  faciend.  tot  et  tanta  opera  stan- 
nar.  in  quolibet  loco  infra  ma- 
nerium praed.  in  quo  stannum 
inveniri  potuisset,  reddendo  et 
solvendo  domino  manerii  quinto- 
decimam  partem  stanni  inde  pro- 
venientis  pro  tolneto  luo.** 
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Exch,  ofPUmt,  entry  in  the  land  supposes  him  out  of  possession.  [Lord 
Abinger^  C.  B. — Subject  to  a  right  to  enter  and  sink,  the 
possession  of  the  swfaee  remains  in  the  lord.  Parte,  B. 
— ^Why  cannot  you  defend  for  a  mine  lying  within  certain 
bounds  called  tin-bounds?]  We  may  not  be  in  actual 
possession  of  all  the  mines  lying  within  the  bounds. 

Lord  AbinoeRi  C.  B. — ^If  you  are  in  possession  of  one 
mine  within  the  bounds,  which  you  are  working,  that  is 
surely  a  sufficient  possession  of  all  the  mines  within  the 
bounds.  The  consent-rule  in  its  present  form  applies  to 
nothing  for  which  an  ejectment  will  lie.  Howeyer,  the  de- 
fendant may  amend  it  again  on  payment  of  costs. 

Rule  absolute,  oo  payment  of  costs. 


Thompson  9.  Clubley. 

In  an  action  by  ASSUMPSIT  by  the  indorsee  against  the  acceptor  of 
against  the  ac-    ^  ^"^  ^^  exchange  for  200/.,  drawn  by  one  H.  jR.,  payable 

SPcxdiwU*"    *^  ^^^  ^^"  ^^^^^>  ^^  ^y  ^™  indorsed  to  the  plaintiff, 
it  competent  to       Plea. — That  the  bill  of  exchange  was  wholly  made  by 

the  acceptor  to      — w    t*  i  tf  ^ 

shew  that  the  H.  R,,  at  the  request  and  for  and  by  way  of  accommo- 

K^T^mV  dation  of  and  for  the  plaintiff,  and  was  accepted  by  the 

"i^^°anV^*  defendant,  at  the  request  of  H.  JR.,  for  and  by  way  of 

diat  he  has  re-  like  accommodation  of  and  for  the  plaintiff;  and  that  at 

sideration  from  ^^^  ^™®  ^^  making  and  accepting  the  said  biU  of  ex- 

Satltww'""^  change,  it  was    expressly  agreed  by  and  between  the 

afl^that  said  parties,  that  if  the  said  bill  of  exchange  should 

the  bill,  when      ,  i  ^  t  i         .  t  •     « 

dne,  should  be    Happen  to  be  outstaudmg  at  the  tune  when  it  became 

Snriffi  ^^  '^"^  d*»«'  ^*  8>»o"ld  ^«  ^^^  "P  ^^^  P^d  by  *e  plaintiff,  and 

that  no  claim  or  demand  should  at  any  time  be  made 

against  the  defendant  or  J7.  /?.,  upon  or  in  respect  of  it : 

concluding  with  a  verification. 

Replication. — That  before  and  at  the  time  of  the  com- 
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mencement  of  the  suit^  the  plaintifF  was,  and  still  is,  the  Bxeh.  of  pieas, 
holder  of  the  said  bill  of  exchange  for  good  and  suffi-  . 

dent  consideration,  in  respect  of  his  being  the  holder     Thompson 
thereof;  without  this,  that  the  said  bill  was  either  made      clubley. 
or  accepted  by  way  of  accommodation  of  or  for  the  plain- 
tiff, or  that  it  was  agreed  by  or  between  the  parties,  in 
manner  and  form  as  the  defendant  has  above  in  the  same 
plea  in  that  behalf  alleged ;  concluding  to  the  country. 

The  case  came  on  for  trial  at  the  sittings  after  Easter 
TeTTdi  before  Lord  Abinger^  C.  B.,  when  the  defendant, 
in  support  of  his  plea,  called  H.  12.,  who  stated  that  in 
the  spring  of  1833  he  had  occasion  to  raise  money,  and 
having  applied  to  an  attorney  to  assist  him,  it  was  ar- 
ranged between  him  and  the  plaintiff  that  the  witness 
should  give  him  the  bill  on  which  the  present  action  was 
brought,  but  which  should  be  taken  up  by  the  plaintiff, 
and  that  witness  should  receive  bills  of  like  value  from 
ihe  plaintiff,  for  which  witness  was  to  provide ;  and  that 
the  defendant  had  not  received  any  value  for  his  ac- 
ceptance. It  was  objected  on  the  part  of  the  plaintiff, 
that  this  evidence  was  inadmissible,  as  it  went  to  contra- 
dict the  written  contract  of  acceptance,  which  purported 
to  be  an  absolute  engagement  to  pay  the  bill ;  whereas  it 
was  proposed  to  shew  that  the  acceptor  was  not  to  pay 
it,  but  that  the  plaintiff,  who  was  the  indorsee,  was  to 
take  it  up,  and  not  to  sue  the  acceptor ;  the  effect  of 
which  was  to  make  an  entirely  different  contract.  Foster 
V.  Jolly  (a)  was  relied  upon  as  in  point,  but  the  objection 
was  overruled.  It  was  then  contended,  that  the  exchange 
of  bills  between  the  plaintiff  and  H.  72.,  the  drawer  and 
indorser,  was  sufficient  consideration  to  entitle  the  plain- 
tiff to  sue  the  acceptor  of  the  present  bill.  The  learned 
Judge,  however,  said  that,  in  his  opinion,  this  bill  had 
really  been  taken  by  the  plaintiff  on  a  special  contract  by 

(a)  1 C.  M.  &  R.  709. 
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^^:  ^/^^^*  him  not  to  sue  the  defendant,  and  as  that  was  proved  by 

V     V     .^     the  evidence,  the  plea  was  made  out.    Whereupon  the 

Thompson     plaintiff's  counsel  elected  to  be  nonsuited,  the  learned 

Clublet.      Judge  giving  him  leave  to  move  to  enter  a  verdict  for 

the  amount  of  the  bill,  if  the  Court  should  be  of  opirdon 

that  the  plamtiff  was  entitled  to  recover. 

G.  Henderson  now  moved  accordingly,  on  the  grounds 
taken  at  the  trial. 

Sedper  Curiam, — ^This  defence  was  clearly  admissible, 
inasmuch  as  it  shewed  that  the  acceptance  was  in  truth 
for  the  accommodation  of  the  plaintiff,  and  that  all  the 
parties  put  their  names  to  the  bill  without  consideration. 
With  regard  to  the  evidence  being  inconsistent  with 
the  terms  of  the  instrument,  we  are  of  opinion  that  the 
agreement  as  to  payment  was  collateral,  and  not  part  of 
the  original  contract.  It  was  a  collateral  agreement,  that 
the  plaintiff  would  not  enforce  the  contract  upon  the  bill. 

Rule  refused. 


Bowers  9.  Evans  and  Another. 

Id  rapport  of  a  ASSUMPSIT  on  a  promissory  note,  to  recover  the 
Sr^efendiS?^  sum  of  121. 1  bs.—Plea,  as  to  the  sum  of  J  L  15*.,  parcel  &c., 
proved  the  pay-  a  tender;  and  as  to  the  sum  of  11/.,  payment:  and  issue 

mentof  11/.  to  »    r  j 

H.,  the  plain-  thereon.  1  he  cause  was  tried  before  the  under-sheriff  of 
^hc*piSntiri  Carmarthenshire f  when  the  note  having  been  proved,  the 
account.  In  an-  defendants  called  a  witness,  who  proved  that  one  of  the 

twer  to  this  the  ^  '  ^ 

plaintiff  ten-  defendants  had  paid  to  Howell^  the  plaintiff's  attorney,  the 
wibiet8,toprof«  sum  of  11/.  on  account  of  the  plaintiff.   In  answer  to  this, 

that  the  defen- 
dant afterwards 

called  upon  him  and  got  the  money  back  again:  but  his  evidence  was  rejected  on  the  ground  of  his 
being  interested,  and  the  defendant  obtained  a  verdict : — Heldt  that  the  witness  was  competent, 
and  that  the  evidence  ought  to  have  been  received. 
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the  plaintiff  proposed  to  call  Howell  to  prove  thati  subse^  £rcJi.  ofpieat^ 
quently  to  the  payment  of  the  money,  which  was  made  in 
the  presence  of  a  witness,  the  defendant  came  to  him 
when  alone,  and  got  the  money  from  him  again :  but  the 
under-sheriff  being  of  opinion  that  the  witness  was  in- 
competent, rejected  him,  and  the  defendant  obtained  a 
verdict.  In  the  early  part  of  this  term,  £.  V.  Williams  ob- 
tained a  rule  to  shew  cause  why  there  should  not  be  a 
new  trial,  on  the  ground  that  the  evidence  had  been  im- 
pro])erly  rejected ;  against  which 

Chilton  now  shewed  cause. — The  witness  was  incom- 
petent, because,  by  receiving  the  money  for  the  plaintiff, 
he  becomes  responsible  to  him  for  it;  and  he  is  not  com- 
petent to  prove  that  it  was  afterwards  taken  away  from 
him  by  the  defendant.  It  is  laid  down  in  1  PMU.  on  Evi* 
denee,  62,  and  cases  are  cited  in  support  of  the  position, 
that  an  agent  of  one  of  the  parties  to  the  suit  is  not  a 
competent  witness,  if,  in  case  of  the  verdict  being  against 
the  party  for  whom  he  is  called,  he  would  be  liable  to 
him  for  the  costs  of  the  action.  Here,  if  there  should  be 
a  verdict  for  the  defendant,  Howell  would  be  liable  for 
the  costs.  Again,  it  is  said,  that  '*  a  person  who  has  re- 
ceived money  due  from  the  defendant  to  fhe  plaintiff,  is 
not  a  competent  witness  for  the  defendant  to  prove  that 
he  received  the  money  as  agent  for  the  plaintiff."  This 
case  is  just  the  converse  of  that,  as  he  is  here  called  to 
disprove  payment — to  suppress  the  fact  of  the  payment. 
[Parle,  B. — ^To  found  that  argument,  it  is  incumbent  upon 
you  to  establish  that  Howell  did  suppress  the  fact  of  pay- 
ment. You  import  that  fact  into  the  case.]  It  is  sub- 
mitted that  that  must  be  taken  to  be  so,  because  he  has 
brought  the  action,  and  denied  the  plea  of  payment. 

Parke,  B. — ^You  say  that  he  would  be  liable  to  a  spe- 
cial action  on  the  case  for  suppressing  the  fact  of  pay- 

VOL.  I.  Q  M.  w. 
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BxeK^PiiOi,   ment;  but  to  support  such  an  actioiiy  it  must  be  proved 

that  he  did  suppress  that  fact.  It  cannot  be  assumed. 
And  I  am  inclined  to  think  that  the  26th  section  of  the 
S  &  4  Will.  4,  even  if  there  were  the  fact  of  suppression! 
has  cured  his  incompetency  on  that  ground.  There  is  no 
doubt  that  he  was  a  competent  witness. 

.  The  rest  of  the  Court  concurred. 

Rule  absolute. 


Elizabeth  Phythian  v.  Thomas  White  and  Richard 

Owen. 

Tretpusfor  J.  HIS  was  an  action  of  trespass. — ^The  first  count 
entering  three  alleged^  in  the  usual  manner,  that  the  defendants  broke 
In^hemT"*^  and  entered  the  closes  of  the  plaintiff,  (describing  them  by 
abuttait.   PUa,  abuttals,  &c.),  and  there  forced  and  broke  open,  &c.,  cer* 

that  the  said  o  j  i       i       i  o 

elates  in  which  tain  gates,  &c.,  and  broke  down,&G.,  certam  posts,  pales, 
dMM^irand  ^^^^^f  ^^^  stubbs  of  the  plaintiff,  standing  and  being  on  the 
freehold  of  one    gj^jj  closes,  and  Converted  and  disposed  thereof  to  their 

T.L,,  and  jus-  ^ 

tifying  as  his       own  use.  The  second  count  alleged  that  the  defendants  cut 

RepUeatUm—  down,  &c.,  Certain  posts,  pales,  rails,  and  stubbs  of  the  plain- 

^^ltime8wh«^  ^*  Standing  and  being  on  certain   lands,  and  took  and 

ftc  and  before    carried  awav ,  and  converted  the  same  to  their  own  use.  The 

the  said  T.  L. 
had  any  thing 

in  the  said  cloMi  in  which  &c.,  one  R,  T.  and  his  wife,  in  right  of  his  said  wife,  9ne  A,  Lf 
and  one  £.  Km,  were  atised  in  their  demesne  as  of  fee  of  and  in  two  undivided  third  parts,  &c.,  oC 
and  in  the  said  closes  in  which  &c.,  and  one  J.  JL  was  also  then  seised  in  her  demesne  as  of  fe« 
of  and  in  the  other  undivided  third  part  of  and  in  the  siud  closes  in  which  &c.  And  the  said  it  T, 
and  M.  his  wife,  being  so  seised,  afterwards,  and  before  the  said  T,  L.  had  any  thing  in  die  said 
cloaes  in  which  &c.,  to  wit,  on  &c.,  at  &c,  a  certain  fine  was  had  and  levied  of,  inter  aUa, 
the  parts,  shares,  and  interest  of  the  said  R,  T.  and  M.  bis  wife  of  and  in  the  said  closes  in  which 
&c,  which  fine  was  then  had  and  levied,  inter  alia,  to  the  use  of  P.  M,  C.  and  his  heirs,  diuiiif 
the  life  of  the  said  if.  T,\  by  virtue  of  which  fine  the  said  P.  M,  C.  became  seised  in  his  demesne 
as  of  freehold,  for  the  term  of  the  life  of  the  said  Af.,  of  and  in  the  said  parts,  &c.,  of  the  said  it.  7*. 
and  M.  his  wife,  of  and  in  the  said  closes  in  which  &c.  And  the  said  P.  M,  C,  A.  L^  E.  K^ 
and  A.  R.,  being  so  seised,  afterwards,  and  before  the  said  T.  L,  had  any  thing  in  tlie  said  rioaci 
In  which  ftc.,  and  before  the  said  times  when  &&,  demised  to  the  plaintiff*,  who  thereupon  en* 
tered  and  was  possessed  undl  the  defendants  wrongfully  broke  and  entered  therein,  &c  il^fate- 
der,  traversing  the  seisin  of  R.  T,  and  M.  his  wife,  A,  L.,  B.  K.,  and  A.  R,,  in  the  said  closes 
in  which  &c. ;  on  which  issue  was  joined.  At  the  trial  the  plaintiff  proved  a  case  as  to  two  of  the 
closes,  but  offered  no  evidence  as  to  the  third: — Held,  that  the  issue  was  distributable,  and  that 
the  plaintiff  was  entitled  to  a  verdict  as  to  the  two  doses,  and  the  defendants  as  to  the  third. 
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defendantai  pleaded,  firsts  as  to  the  breaking  and  en-  ^ch.  of  PUtu^ 
tering  &&>  (enumerating  the  substantial  part  of  the  tres-  ^ 

passes  in  both  eount8)|  that  the  said  closes  in  the  said  first  Pbythun 
count  mentioned  respectively  in  which  &&»  now  are  and  Whitb. 
at  the  several  times  when  &c.  were  the  closesi  soil,  and 
freehold  of  one  Thomas  Legh,  wherefore  the  defendantSi 
na  the  servants  of  the  said  Thomas  Legh,  &e»,  (justifying 
in  the  usual  manner,  and  alleging  the  posts,  &c.,  in  both 
counts,  to  have  been  wrongfully  placed  on  the  said  closes, 
and  to  have  been  removed  to  a  short  and  convenient  dis- 
tance, &c.,  doing  no  unnecessary  damage  to  the  plaintiff, 
&c«)  Secondly  f  to  the  residue  of  the  declaration — not  guil- 
ty. Thirdly^  to  the  same  trespasses  as  the  first  plea  was 
pleaded  to,  that  the  said  several  closes  in  which  &c.,  before 
and  at  the  said  times  when  &c.,  were  and  are,  and  from  time 
immemorial  have  respectively  been,  within  and  parcel  of 
the  manor  of  iSTeto/oit  and  fee  of  Mackerfield,  in  the  county 
ciLamcasier^  and  have  been  during  all  that  time,  and 
until  the  wrongful  inclosure  thereof,  part  and  parcel  of  a 
certain  waste  within  the  said  manor  called  Goose  Green  ; 
and  that  the  said  Thomas  Legb,  Esq.,  long  before  and  at 
the  said  times  when  &c.,  was  lord  of  the  said  manor  of 
Newiom  and  fee  of  Mackerfield,  and  in  right  of  his  said 
manor  and  fee  was  long  before  and  at  the  said  times 
when  &c.,  seised  in  his  demesne  as  of  fee  of  and  in  the  said 
doses  in  which  &c.,  in  right  of  his  said  manor  and  fee ;  and 
which  said  closes,  shortly  before  the  said  times  when  &&, 
had  been,  and  then  were,  wrongfully  inclosed  from  the 
laid  waste;  wherefore,  &c.  (justifying  as  before). 

The  plaintiff  joined  issue  on  the  second  plea ;  as  to  the 
first,  she  replied,  **  that  before  the  said  times  when  &c., 
or  any  of  them,  and  before  the  said  Thomas  Legh  had 
any  thing  in  the  said  closes  in  which  &c.,  or  any  of  them, 
one  Richard  Taylor  and  Mary  his  wife,  in  right  of  his 
laid  wife,  one  Ann  Lunt,  and  one  Ellen  Knowles,  were 
itised  ID  their  demesne  as- of  fee  of  and  in  two  undivided 

q2 
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jBreA.  0/  Pkas,  third  parts,  the  whole  into  three  equal  third  parts  to  be 
'  ^  divided,  of  and  in  the  said  closes  in  which  &c.,  by  reason 
PuiTHiAN  of  the  said  Mary  Taylor^  Ann  Lunt^  and  Ellen  Knowles, 
Whitb.  ^^^  being  the  daughters  and  co-heirs  of  the  Rev.  Thoma* 
Knowles,  deceased  $  and  one  Ann  Renshaw  was  also  then 
seised  in  her  demesne  as  of  fee  of  and  in  the  other  undi- 
yided  third  part  of  and  in  the  said  closes  in  which  &c. } 
and  the  said  Richard  Taylor  and  Mary  his  wife  being 
so  seised,  afterwards,  and  before  the  said  Thomas  Legh 
had  any  thing  in  the  said  closes  in  which  &c.,  or  any  of 
them,  to  wit,  at  or  as  of  the  general  session  of  the  assizes 
holden  at  &c.,  on  &c.,  a  certain  fine  was  had  and  levied^ 
&c.,  [setting  forth  a  fine  between  P»  M.  C,  plaintifiT,  and 
the  said  Richard  Taylor  and  Mary  his  wife,  defendants,  of, 
amongst  other  things,  the  said  parts,  shares,  and  interests 
of  the  said  Richard  Taylor  and  Mary  his  wife  of  and  in 
the  said  closes,  in  which  &c.,]  which  said  fine  was  then  had 
and  levied  (amongst  other  things)  to  the  use  of  the  said 
P.  M.  C.  and  his  heirs,  during  the  term  of  the  natural 
life  of  the  said  Mary  Taylor;  by  virtue  of  which  said  fine, 
and  of  the  statute  for  transferring  uses  into  possession,  the 
said  P.  M.C.  then  became  seised  in  his  demesne  as  of  free« 
hold,  for  the  term  of  the  natural  life  of  the  said  Mary^  of 
and  in  the  said  parts,  shares,  and  interests  of  the  said 
Richard  Taylor  and  Mary  his  wife,  of  and  in  the  said 
closes  in  which  &c»  And  the  said  P.  Af.  C,  Ann  Ltmt^  EUen 
Knowles,  and  Ann  Renshaw,  being  so  seised  as  aforesaid^ 
they  afterwards,  and  before  the  said  Thomas  Legh  had 
any  thing  in  the  said  closes  in  which  &c.,  or  any  of 
them,  and  before  the  said  times  when  &c.,  or  any  of 
them,  to  wit,  on  &c«,  did  each  and  every  of  them  respec* 
tively  demise  his  and  her  part,  share,  and  interest,  of  and 
in  the  said  closes  in  which  &c.  respectively  to  the  plaintifl^ 
to  have  and  to  hold  the  same  respectively  to  the  plaintiff 
from  year  to  year,  &c. ;  by  virtue  of  which  said  demises 
she  the  said  plaintiff  afterwards,  and  before  the  said 
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seyeral  times  when  &c.,  or  any  of  them,  to  wit,  on  &c.,  ^ch.  of  p/ea*, 
entered  into  the  said  closes  in  which  &c.,  with  the  appur-  ^  '  ^ 

tenances,  and  became  and  was  possessed  thereof,  until      Phttuian 
the  defendants  wrongfully  broke  and  entered  the  same  as        whit& 
in  the  said  declaration  and  in  the  introductory  part  of  the 
said  first  plea  is  alleged. — Verification. 

To  the  last  plea  the  plaintiff  replied,  that  the  said 
Thomas  Legh,  Esq.,  was  not,  in  right  of  the  said  sup- 
posed manor  and  fee,  at  the  said  several  times  when  &c., 
or  any  of  them,  seised  in  his  demesne  as  of  fee  of  and 
in  the  said  closes  in  which  &c.  in  the  said  first  count 
mentioned,  as  being  part  and  parcel  of  any  waste  within 
and  parcel  of  the  said  manor,  in  manner  and  form,  &c. 
There  was  also  a  new  assignment  of  excess. 

The  defendants  rejoined  to  the  replication  to  the  first 
plea, — that,  before  the  said  Thomas  Legh  had  any  thing 
in  the  said  closes  in  which  &c.,  the  said  Richard  Taylor 
and  Mary  his  wife,  in  right  of  his  said  wife,  the  said 
Anm  Lunt,  and  EUen  Knowles^  were  not,  nor  was  any  of 
them,  seised  in  their  demesne  as  of  fee  of  and  in  two 
undivided  third  parts,  the  whole  into  three  equal  parts 
to  be  divided,  of  and  in  the  said  closes  in  which  &c.,  by 
reason  of  the  said  Mary  Taylor y  Ann  Lunt,  and  Ellen 
KncwleSf  being  the  daughters  and  coheirs  of  the  Rev. 
Thomas  Knowles^  or  in  any  other  manner,  nor  was  the 
said  Ann  Renshaw  seised  in  her  demesne  as  of  fee  of 
and  in  the  other  undivided  third  part  of  the  said  closes 
in  which  &c.,  in  manner  and  form,  &c.  To  the  replica- 
don  to  the  last  plea,  they  added  the  similiter,  and,  re- 
finqubhing  their  second  plea  so  Tar  as  the  same  related 
to  the  trespasses  newly  assigned,  suffered  judgment  by 
default  thereto. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Liver- 
pool  Summer  Assizes,  1835,  the  plaintiff  proved  her  case 
aa  to  two  of  the  closes  in  which  trespasses  were  alleged 
to  have  been  committed,  but  gave  no  evidence  as  to  the 
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Exch,  of  Pleas,  third ;  and  a  verdict  was  taken  for  the  plaintiff^  with  leave 

1836 

*  ^     to  the  defendants  to  move  to  enter  a  verdict  as  to  the 

PiiTTHiAN     third  close.    In  Michaelmas  Term  last,  Cresswett  obtained 

WniTB.       A  'ul^  ^''*  ^^^  setting  aside  the  verdict  generally,  or  for 

entering  a  verdict  for  the  defendants  as  to  the  third  close. 

Wightman,  Cowling,AndRamshay, now  shewed  cause. — 
Admitting,  as  must  be  contended  for  by  the  defendants, 
that  the  issue  raised  by  the  traverse  of  the  first  replica- 
tion is  indivisible,  its  effect  is  this ;  **  the  closes  in  which 
&c.|'*  mean  those  closes  in  which  tresspasses  were  proved 
to  have  been  committed ;  and  since  trespasses  were  proved 
in  the  two  closes  only  which  have  been  found  to  belong  to 
those  under  whom  the  plaintiff  claims,  that  issue  is  found 
substantially  for  her.  In  Bassett  v.  Mitchell  {a),  to  trespass 
quare  clausum  /regit,  the  defendants  justified  on  die 
ground  that  the  said  close  in  which  &c.,  was  part  of  an  al- 
lotment set  out  by  commissioners  under  an  Indosure  Act; 
to  which  the  plaintiff  replied,  that  the  said  close  in  which 
&c.  was  not  part  of  that  allotment ;  and  it  appeared  that 
the  close  was  not  all  of  it  within  the  allotment,  but  that  the 
part  in  which  the  actual  trespass  was  committed  was;  and 
it  was  held  that  the  justification  was  made  out:  and  there 
Littledate,  J.,  observed,  that  "  the  close  in  which  &c.|  was 
applicable  to  any  part  of  the  land  within  the  bounds  stated 
in  the  declaration^  in  which  the  plaintiff  might  shew  a 
trespass  actually  committed.*'  The  same  argument  will 
hold  here.  The  defendants  may,  on  a  future  occasion, 
shew  in  what  closes  the  trespasses  in  this  action  were 
actually  committed,  so  that  the  record  will  not  of  neces- 
sity be  evidence  against  them  as  to  the  third  close ;  and  if 
it  is,  it  will  be  a  hardship  brought  on  by  themselves,  for 
they  should  have  pleaded  the  general  issue,  on  which  they 
would  have  had  a  verdict  as  to  the  third  close,  and  it  would 
then  have  been  clear  to  what  extent  the  record  was  ap- 

(II)  2  B.  &  Adol.  99. 
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plicable.     [Lord  Abinger,  C.  B. — In  the  case  cited,  there  ^SarcA.  ^  PUat, 
was  only  one  close,  which  was  described  by  abuttak ;  here  ^ 

there  are  three  so  described.]  The  issue  is,  however,  in  Phttbian 
strictness,  divisible,  and  to  be  taken  distributirely.  The  Wuiti;. 
replication  should  be  looked  at  like  a  declaration,  and  the 
plaintiff  is  entitled  to  damages  in  proportion  to  the  num- 
ber of  closes  on  which  the  defendants  have  trespassed. 
Tapiey  v.  Wainwright  (a)  is  an  authority  to  shew  that  such 
an  issue  is  divisible.  The  plaintiff  will  then  be  entitled  to 
a  verdict  for  the  two  closes,  and  the  defendant  for  the  third. 

Cresstoell,  Crompion,  and  Watson,  conird. — The  defen- 
dants were  entitled  to  a  verdict  for  the  three  closes,  as 
the  plaintiff  has  not  chosen  to  leave  the  burthen  on  the 
defendaats,  but  has,  by  the  replication,  taken  upon  her- 
self the  proof  of  title  to  the  whole,  which  she  has  failed  in 
substantiating  [Parke,  B.*— Suppose  the  is^ue  bad  been 
taken  on  the  pleas,  how  would  the  verdict  have  been  in  that 
case  ?]  It  is  admitted  that  if  the  issue  had  been  so  taken, 
and  the  plaintiff  had  proved  a  title  in  close  A.,  it  would 
have  entitled  her  to  a  verdict  as  to  that  close.  But  upon 
this  issue  the  plaintiff  has  tied  herself  up,  so  as  to  take 
the  proof  of  title  to  the  whole  upon  herself.  If  it  had 
been  a  question  of  freehold  only,  this  might  have  been  a 
divisible  allegation ;  but  here  there  is  a  title  set  up  to  the 
whole  in  the  replication.  The  late  cases  which  have  been 
referred  to,  only  shew  what  is  the  meaning  to  be  put  upon 
the  words  **  the  closes  in  which  &c."  In  several  of  them 
the  distinction  is  taken  as  to  this  very  point.  Tapley  v. 
Wainwright  is  distinguishable  on  this  ground,  for  it  only 
shews  what  the  words  *'  the  closes  in  which  &e.,"  mean ; 
but  does  not  say,  that  if  there  are  three  closes  described, 
you  must  not  shew  a  title  to  some  part  of  all  the  closes. 
Id  Basseit  v.  Mitchell  (6),  Lord  Tenterden  takes  this  dis- 

(fl)  5  B.  &  Adol.  395 ;  2  Nev.  &  M.  697,  S.  C. 
(h)  2  B.  d(  Adol.  103. 
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Bxeh.  qf  Pleas,  tioction  :  he  says.  "  In  Morewood  v.  Wood{a\  the  Court 
1836. 

*  ^     said,    the  defendant  would    be   obliged  to   proTe    the 

Phytdian  prescription  on  both  the  places  named;  but  it  does  not 
White.  foUow  that  he  must  have  proved  it  as  to  every  part  of 
each  place."  He  therefore-  seems  to  have  thought,  that  in 
such  a  case  a  title  must  be  proved  in  some  part  of  all  the 
places  named ;  that  was  so  held  in  Morewood  v.  Wood,  in 
the  case  of  a  prescription.  Here  a  fine  is  pleaded,  which 
is  as  strong  as  a  prescription.  The  effect  of  the  replica- 
tion is  to  say  that  the  whole  of  the  premises  passed  by 
the  fine.  In  Richards  v.  Peake  (6)9  Holroyd,  J.,  says, 
**  If  the  allegation  extends  to  the  whole  of  Burgey  Cleve 
Garden^  then  the  plaintiff  has  alleged  in  pleading,  and 
was  bound  to  prove,  that  the  whole  oi  Burgey  Cleve  Gar^ 
den  had  been  enjoyed  and  held  in  severalty  for  thirty 
years."  [Parke,  B. — (after  referring  to  the  pleadings) 
Surely  this  is  a  distributive  allegation.]  Suppose  the  de- 
fendants had  traversed  the  fine,  and  the  issue  bad  been 
what  passed  by  the  fine,  then  the  plaintiff  must  have 
shewn  that  the  fine  conveyed  all  the  three  closes. 
[Parke,  B. — Suppose  you  were  to  raise  such  an  issue,  and 
say  nothing  passed  by  the  fine,  and  that  it  was  competent 
to  the  defendants  to  raise  that  question,  I  should  say  that  it 
was  still  distributable.]  If  an  allegation  of  a  prescription, 
which  is  founded  originally  on  a  grant,  in  certain  places,  is 
indivisible,  and  must  be  proved  as  to  all,  it  would  seem  to 
follow  that  the  law  is  the  same  with  regard  to  a  fine,  which 
is  a  solemn  grant  by  record.  An  allegation  as  to  freehold 
may  be  different 

Lord  Abinoer,  C.  B. — If  the  declaration  had  been  for 
trespasses  in  one  close,  whether  described  by  one  or  more 
names  or  abuttals,  it  might  have  been  a  question  in  which 
part  of  that  close  the  trespasses  had  actually  been  com- 

(fl)  4  T.  R.  157.  (ft)  2Q.&  Cr.  926;  4D.  &  R.  672,  S.  G. 
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mitted;  bat  here  there  are  trespasses  laid  to  have  been  B*ch.  rfPUas, 
committed  in  three  different  closesi  described  specifically. 
The  pleas,  therefore,  admit  trespasses  to  have  been  com- 
mitted in  some  parts  of  each  of  the  three,  but  justify  on 
the  ground  of  each  of  the  three  being  the  freehold  of 
another.  The  plaintiff's  replication  is  the  same  in  effect 
as  if  she  had  said  that  each  of  them  was  her  freehold.  I 
think  that  this  is  a  divisible  allegation,  and  that  therefore 
the  plaintiff  must  retain  her  verdict  for  the  two,  and  that 
a  verdict  should  be  entered  for  the  defendants  as  to  the 
third. 

Parke,  B. — It  is  clear  that  the  plea  of  soil  and  freehold 
is  divisible;  and  this  special  replication  is  in  the  nature  of 
such  a  plea,  for  it  avers  the  freehold  to  have  been  in  another ; 
an  issue  raised  thereon  is  therefore  as  divisible  as  one 
raised  in  the  ordinary  manner  on  the  plea  of  soil  and 
freehold.  The  allegations  as  to  the  fine,  &c.,  are  similarly 
to  be  taken  distributively,  as  if  repeated  with  respect  to 
each  of  the  closes.  I^am  therefore  of  opinion  that  the 
plauitiff  is  entitled  to  a  verdict  as  to  two  closes,  and  the 
defendants  as  to  the  other. 

BoLLAND  and  Gurney,  Bs.,  concurred. 

Rule  accordingly. 


Bartlett  v.  Watkins. 

XRESPASS  against  the  defendant,  a  constable  of  the  The  5  Geo.  4, 

parish  of  Clifton^  in  the  county  of  Gloucester ^  for  seizing  c/i//^  watcb- 

and  taking  away  a  cart-wheel  of  the  plaintiff.    Plea,  Jn^ArtM^ 

not  guilty.     At  the  trial  before  Gurney,  B.,  at  the  last  not  eztead  to 

Bristol  Assizes,  the  defendant  gave  in  evidence  a  warrant  parish  of  Ctf/ton 

which,  by  the 
16Gfo.3,  C.33, 
and  43  Geo,  3,  c  140,  were  made  part  of  the  city  o(  BritipL 


CASES  IM  TUB  BXCHfiQUER, 


Bartlett 

V. 

VTatkiiis. 


rdu  ^Pieat,  of  distress,  signed  by  a  magistrate  of  the  coanty  of  Qknh 
cesteTj  for  non-payment  of  a  rate  for  lighting  and  watch- 
ing the  parish  of  CUfion^  made  under  the  5  Geo.  4^^  c 
Ixxiz.9  intituled  '^  An  Act  for  lighting  and  watching  the 
Parish  of  Cli/ion,  in  the  County  of  Gloucester  /**  and  the 
question  was,  whether  the  jurisdiction  of  the  justices  of 
the  county  of  Gloucester^  within  the  part  of  the  parish  of 
C^on  in  which  the  plaintiff's  house  was  situate,  was  taken 
away  by  the  16  Geo.  3,  c.  33  (a).  The  17th  section  of  that 
act,  after  reciting  that  the  business  which  will  be  carried 
on  at  the  floating  dock,   quay,   &c.,  thereinafter  men- 
tioned, in  the  parish  of  Cliftont  will  be  chiefly  transacted 
by  and  between  persons  engaged  in  the  trade  of  the  said 
port  of  Bristol,  enacts^  *^  That  from  and  after  the  29th  day 
of  September,  1776,  all  that  part  of  the  parish  of  CSfion 
[therein  particularly  described,  and  in  which  the  plain- 
tiff's   house  was    situate],  shall  be  to  all  intents  and 
purposes  whatsoever,  except  as  thereinafter  mentioned, 
wholly  exempted  and  separated  from  the  county  of  Gfloir- 
cester,  and  from  a\\  jurisdiction,  power,  and  authority  of 
all  sherifis,  escheators,  coroners,  justices,  &c*,  of  the 
county  of  Gloucester,  for  ever,  and  may  and  shall  be  taken 
and  accepted  as  member  of  the  city  of  Bristol  and  county 
of  the  same  city,  and  within  the  jurisdiction,  power,  and 
authority  of  the  mayor,  sherifis,  coroners,  escheators, 
justices,  &c.,  of  the  said  city  and  county  of  the  same,  for 
ever,  as  fully  and  amply  as  if  the  same  had  been  part  and 
parcel  of  the  said  county  and  city  before  and  at  the  time 
of  granting  the  several  charters  under  which  the  mayor, 
burgesses,  and  commonalty  of  the  city  of  BriMolp  do  now 


(«)  Instilled  <<  An  Ad  to  re. 
mote  the  danger  of  fire  among 
the  ships  in  the  port  of  Bristol, 
by  preventing  the  landing  certain 
oominoffities  on  the  present  qnay; 
and  for  providing  a  convenient 
quay,  and  proper  placeb  for  land- 


i  Dg  and  storing  the  sacie ;  wi  for 
regulating  the  said  quay,  aaAlhe 
lighters,  boats,  and  other  veasds 
carrying  goods  for  hire  widdn  the 
said  port  of  Bristol ;  and  linr  other 
purposes  therein  mentioned." 
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bold   And  exercise  criminal  and  civil  jurisdiction  within  ^ck.  ^  pum, 
the  same  city,  &c. ;  or  as  if  the  several  powers  and  autho-     - 
rities  thereby  given  were  herein  repeated  and  applied  to     BAKTLSTt 
the  said  district  hereby  united  to  and  made  a  part  of  the      Watkin^ 
said  city,  &€«" 

Sect.  IS.  *'  Provided  always,  that  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend  to  the  malt- 
ing any  alteration  within  the  district  so  exempted  and 
separated  from  the  county  of  GtoucesUr,  and  added  to 
the  city  of  Bristol^  touching  any  iax^  rate^  tetjft  or  astesp- 
meni  whatioeveVf  now  or  hereafter  to  be  raised  in  the  eaid 
parish  of  Clifton^  or  to  the  charging  the  said  district  with 
any  tax,  Asc,  usually  raised  within  the  said  city  of  Bristol, 
or  touching  any  matter  relative  to  any  ecclesiastical,  pa^- 
roehial^  or  xti^tiomX  jurisdiction  or  right  tshaisoever,  &c." 

And  by  the  65th  and  66th  sections  of  the  43  Geo.  3,  c. 
140,  {"  for  improving  and  rendering  more  oommodious 
the  port  and  harbour  of  BrisioV\  the  Hot'^tell  Road, 
iti  the  parish  of  Clijion,  was  also  made  a  part  of  the 
city  of  Bristol,  in  the  same  terms,  and  subject  to  the  same 
exceptions,  as  in  the  former  act 

The  leAmed  Judge,  being  of  opinion  that  the  proviso 
in  the  16  (xeo.  3,  c.  S3,  s.  18,  operated  to  preserve  the  juris- 
diction of  the  county  justices  in  the  present  case,  and  that 
the  defendant  was  protected  by  the  warrant,  directed  a 
nonsuit,  giving  the  plaintiff  leave  to  move  to  enter  a  vet^ 
dict  for  U. 

The  5  Geo.  4,  c.  Ixxix.,  enacts,  by  s.  1,  that  the  church- 
wardetis  Md  surveyors  of  the  highways  of  the  said  parish 
of  Clifton,  for  the  time  being,  together  with  certain  per- 
sons named  therein,  shall  be  and  they  are  thereby  appoint- 
ed commissioners  for  lighting  and  watching  the  parish  of 
C^on,  in  the  county  of  Gloucester,  and  for  carrying  that 
act  into  execution. 

Sect.  S  gives  the  right  of  appointment  of  new  commis- 
sioners to  the  inhabitants   and  occupiers  of  lands,  &c.. 
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•fi*«*j  §^^^^«»»  within  the  said  parish,  assessed  to  and  paying  the  lighting 
«-  ^  '  ^  and  watching  rate  authorized  by  the  act,  and  assembled  in 
Bartlbtt      manner  therein  prescribed. 

.Watkims.  By  sect.  6,  commissioners  are  to  be  inhabitants  and 
occupiers  of  lands,  &c.,  within  the  parish  of  Clifton,  of 
the  annual  value  therein  mentioned,  and  to  take  an  oath 
to  that  effect* 

Sect.  17  relates  to  the  appointment  of  oflScers  by  the 
commissioners,  and  the  security  to  be  given  by  them,  &c; 
and  enacts,  that  if  any  such  officer  shall  refuse  or  neglect 
to  deliver  up  his  accounts  to  the  commissioners  after  such 
notice  as  therein  mentioned,  on  complaint  of  such  neglect 
or  refusal  to  any  justice  of  the  peace  for  the  couniy,  ciiy, 
town  corporate,  or  place  wherein  such  officer  shall  reside 
or  be,  such  justice  is  empowered  to  bring  the  party  before 
him  by  warrant,  and  hear  and  determine  the  matter  in  a 
summary  way,  &c. 

By  ss.  23  &  24f,  any  justice  of  the  peaceybr  the  eowdtf 
of  Gloucester  is  empowered  to  apprehend  by  warrant,  and 
commit  to  the  county  gaol  or  house  of  correction,  or  to 
inflict  a  fine  upon,  persons  wilfully  or  negligently  breaking 
lamps,  &c.  Ss.  S7  &  28  contain  other  provisions  for  the 
recovery  of  penalties  before  a  justice  or  justices  of  the 
county  of  Gloucester.  And  by  ss.  33&34,  constables, 
watchmen,  &c.,  appointed  under  the  act,  are  to  be  sworn 
in  before  a  justice  for  the  said  county,  and  may  be  com- 
mitted by  such  justice,  for  neglect  or  misconduct,  to  the 
county  gaol  or  house  of  correction. 

Sect  39  empowers  the  commissioners  to  raise  money  for 
carrying  into  effect  the  powers  of  the  act,  by  a  rate  or 
rates  to  be  made,  assessed,  charged,  and  levied,  under  the 
name  and  description  of  **  the  Clifton  lighting  and  watch- 
ing  rate,"  on  all  houses  situate  within  the  said  parish  of 
Clifton,  in  manner  therein  mentioned;  and  in  case  of  re- 
fusal to  pay  any  of  the  said  rates  when  due,  after  demandi 
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the  same  are  to  be  levied  and  recovered  by  distress  and  AreA.  0/  PUa$, 

1836. 
sale  of  the  goods  and  chattels  of  the  party  in  default,  by  ^ 

warrant  under  the  hand  and  seal,  or  hands  and  seals,  of  any  Bartlbtt 
one  or  more  justice  or  justices  of  the  peace  acting  for  the  watkini. 
said  county  of  Gloucester,  such  defaulter  having  been  first 
summoned  as  therein  mentioned ;  and,  in  default  of  such 
dbtress,  such  justice  or  justices  are  empovirered  to  commit 
the  defaulter  to  the  county  gaol  or  house  of  correction,  for 
a  period  not  exceeding  six  months,  or  until  payment* 

Sect.  44  provides,  that  in  case  any  person  rated  shall 
quit  his  house,  &c.,  wherein  any  rate  shall  be  made,  before 
having  paid  such  rate,  and  shall  afterwards  refuse  to  pay 
the  same  when  demanded,  it  shall  be  lawful  for  one  or 
more  justices  of  the  said  county  to  grant  a  warrant  of  dis- 
tress against  such  defaulter,  authorizing  any  constable  of 
any  parish,  &c.,  within  the  said  county,  to  distrain  and  sell 
the  goods  of  such  person,  such  warrant  being  counter- 
signed or  backed  by  some  justice  or  magistrate  for  the 
eountff,  dty,  or  liberty ,  where  the  said  person  shall  then 
reside  or  such  goods  shall  be  found ;  with  the  same  power 
of  commitment,  in  default  of  distress,  as  is  given  by  s*  39. 

Sect.  53  provides  for  the  recovery  of  all  other  penalties 
and  forfeitures  incurred  under  the  act  before  the  justices 
of  the  county. 

Sect.  57  gives  an  appeal  to  parties  aggrieved  by  any  rate 
or  assessment,  or  order  or  judgment  of  the  commissioners, 
or  order  or  determination  of  any  justice  or  justices,  in  pur- 
suance of  the  act,  to  the  general  or  quarter  sessions  of  the 
peace  to  be  holdenybr  the  county  or  place  where  the  cause 
of  appeal  shall  arise.  And  s.  58  provides,  that  in  any 
appeal  from  the  said  rates  or  assessments,  the  justices  at 
the  general  or  quarter  sessions  for  the  said  county  of 
Gloucester  may  amend  without  quashing  the  same,  &c. 

BompaSf  Serjt.,  in  Michaelmas  Term  last,  obtained 
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jEjrcA.  of  Pieui  a  rule  nisi  to  enter  a  verdict,  pursuant  to  the  leave  re-* 
^     served  Ca).    In  the  present  term, 

BA11TI.ETT 

Watkins.  ^^^^  ^^^  Crowder  shewed  cause,  and  relied  on  the  ex* 
cepting  proviso  of  the  16  Geo.  3,  c.  SS ;  contending  that  tlie 
question  in  this  cause  was  clearly  one  touching  a  rate  or 
assessment  to  be  raised  in  the  parish  of  Clifton,  and  rela- 
tive to  a  parochial  jurisdiction  and  right.  The  act  made 
the  district  in  question  a  part  of  the  city  of  Bristol  for 
the  purposes  of  mercantile  business,  the  merchants  for 
whose  accommodation  the  new  quays  were  constructed 
being  mostly  inhabitants  of  Bristol;  but  not  for  any  paro- 
chial purposes  whatever*  If  this  were  not  so,  that  district 
would  be  out  of  the  jurisdiction  of  the  constables  and 
watchmen  of  Clifton^  and  would  in  fact  become  extra-* 
parochial,  by  which  the  greatest  possible  inconvenience 
and  danger  to  the  public  peace  would  necessarily  ensue. 
The  argument  on  the  other  side  must  go  to  this  extent, 
that  nobody  could  be  compelled  to  pay  rates  in  that  dis- 
trict, nor  could  any  body  enforce  the  penalties  for  non- 
payment. 

BompaSf  Serjt.,  and  Ball,  in  support  of  the  rule,  con- 
tended, that  the  exceptions  in  the  16  Geo,  S  operated  only 
to  prevent  any  alteration  in  the  nature  and  extent  of  the 
rates  or  taxes  imposed  upon  the  district  thereby  made 
part  of  the  city  of  Bristol,  but  not  to  limit  the  previous 
absolute  tranafer  of  jurisdiction  from  the  county  justices  to 
those  of  the  city ;  and  that,  on  a  review  of  all  the  provi- 
sions of  the  5  Geo,  4,  it  clearly  appeared  that  it  applied 

(a)  A  question  was  also  made,  so  abutting;  but  it  does  not  seen 
whether  the  plaintiff's  house  abut-  to  be  material  to  report  the  ai*g^ 
ted  on  any  part  of  the  streets,  &c.,  ments  on  this  point,  which  re- 
lighted and  watched  under  the  act;  solved  itself  entirely  into  a  ques- 
t.  41  exempting  from  rateability  tion  of  fact, 
persons  whose  premises  were  not 
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only  to  that  part  of  the  parish  of  Clifton  which  still  re*  ^ck.  of  pietu, 
inained  for  all  purposes  a  part  of  the  county  of  Ghucester^     ^         '  ^ 
snd  not  to  the  district  mentioned  in  the  former  acts ;  and      Bartlett 
they  referred  to  the  scTeral  sections  of  the  statute  above      watkiks. 
statedi  in  confirmation  of  this  view  of  it  (a). 

Cur  adfu  vuU. 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by — 

Parke,  B. — ^The  only  question  which  was  reserved  for 
our  consideration  in  this  case  was,  whether  a  justice  of 
the  peace  for  the  county  of  Gloucester  had  jurisdiction  to 
leTy  upon  the  plaintiff  a  rate  imposed  upon  him  by  the 
eommbsioners  for  lighting  and  watching  the  parbh  of 
CUftoMf  under  the  powers  of  the  5  Geo.  4,  c.  Ixxix.,  in 
respect  of  buildings  occupied  by  him  in  that  part  of  the 
parish  which  is  in  the  county  of  the  city  of  Bristol,  and 
abutting  upon  streets  or  ways  lighted  and  watched  under 
that  act*  This  was  the  main  point  in  the  cause;  the  others 
were  disposed  of  during  the  argument.  This  question 
depends  entirely  upon  the  construction  of  that  act:  at  the 
time  it  passed,  by  far  the  greater  part  of  the  parish  of 
C^fion  was  in  the  county  of  Gloucester,  two  small  portions 
having  been  separated  from  the  rest,  and  annexed,  by  virtue 
of  two  acts  of  Parliament,  the  16  Geo.  3,  c.  33,  ss.  17  &  18, 
and 43  Geo.  3,  c.  140,  ss.  65,66,  to  the  county  of  the  city  of 
Bristclf  except  (amongst  other  things)  touching  any  tax, 
rate,  levy,  or  assessment,  then  or  thereafter  to  be  raised 
in  the  parish  of  Clifton,  or  touching  any  ecclesiastical, 
parochial,  or  manorial  jurisdiction  or  right  These  ex* 
eeptions  had  the  effect  of  continuing  the  separate  portions 
in  the  county  of  Gloucester  for  the  purposes  of  levying 

(a)  The  question  being  merely      been  thought  necessary  to  report 
of  locsl  importance,  it  has  not      the  arguments  at  length. 
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Exek.  of  Pleats  the  King*8  taxes^  county  rates,  poor-rate,  and  chureh^* 

^  '   -»     rate ;  but  they  could  not  have  any  effect  in  prcTenting 

Bartlett      Parliament  from  dealing  as  it  might  think  fit,  by  subse- 

Watkins.      quent  acts,  with  the   whole  parish^  and  establishing  a 

new  rate  for  a  special  purpose  in  the  part  only  which  is  in 

the  county  of  Gloucester ;  they  can  only  assbt  us  in  the 

construction  of  such  subsequent  acts,  if  ambiguous  words 

are  used. 

What,  then,  was  the  meaning  of  the  legislature,  to  be 
collected  from  the  whole  purview  of  the  5  Geo.  4?  Un- 
fortunately, it  has  not  expressed  itself  distinctly  on  this 
subject.  Ambiguous  words  have  been  used  in  the  title 
and  preamble,  which  may  apply  either  to  the  whole  parish 
of  Clifton^  part  of  which  is  in  the  county  of  Gloucesier, 
or  to  that  pari  of  the  parish  which  is  in  that  county ;  and 
which  of  the  two  was  intended  is  to  be  collected  from  the 
context,  and  from  a  due  consideration  of  the  inconveni- 
ences which  would  attend  each  construction.  The  argu- 
ments to  be  derived  from  the  other  clauses  of  the  statute 
appear  to  us  to  be  unfavourable  to  the  former  interpre- 
tation  of  the  act ;  for  the  jurisdiction  for  offences  com- 
mitted  in  the  district  lighted  and  watched  is  given  by  se- 
Teral  sections  (23,  24, 27,  28, 32,  S3,  34, 39,  51, 63,  58)  to 
justices  of  the  county  of  Gloucester  alone;  and  it  is  not  to 
be  supposed  that  the  legislature  intended  to  give  them 
jurisdiction  out  of  their  proper  county.  The  form  of  oath 
in  the  6th  section  is  the  only  circumstance  in  the  context 
which  indicates  an  intention  to  include  the  whole  parish 
within  the  act;  and  if  we  refer  to  the  inconveniences 
which  might  occur  from  conflicting  jurisdictions,  if  the 
Gloucestershire  magistrates  are  to  have  a  special  concur- 
rent authority  in  the  part  of  the  parish  in  Bristol  with 
those  of  that  city, — many  of  which  inconveniences  were 
forcibly  stated  on  the  argument — and  consider  that  the 
only  evil  of  the  opposite  construction  is,  that  the  commis- 
sioners cannot  light  and  watch  the  part  in  question,  or 
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that  added  to  Bristol  by  the  second  act,  if  they  should  EjOi.  •J  Pleat, 
think  proper  to  do  so ;  we  think  we  are  most  likely  to  ^ 

construe  the  act  correctly  by  holding  that  the  provisions  Bartlbtt 
of  the  statute  apply  only  to  the  Gloucestershire  part  of  Watkivi. 
the  parish. 

The  exceptions  in  the  former  acts^  the  16  Geo.  S,  and 
4iS  Geo*  3,  afford  us  no  ground  for  coming  to  a  different 
conclusion;  for  although  by  them  the  separate  part  is 
continued  to  be  annexed  to  Gloucestershire ^  for  the  col- 
lection of  the  King's  taxes  and  parochial  rates,  the  pow- 
ers of  this  act,  and  the  rates  thereby  raised,  are  not  of 
the  same  nature,  but  are  imposed  only  on  particular  por- 
tions of  the  parish  which  the  commissioners  may  choose 
to  light  and  watch,  and  which  are  benefited  thereby* 

We  therefore  think  that  the  plaintiff  is  entitled  to  re- 
cover, and  the  rule  must  be  made  absolute. 

Rule  absolute. 


Edwards  v.  Chapman. 

Indebitatus  assumpsit,  in  the  sum  of  200/.,  for  the  Aiiumpiit  for 
price  and  value  of  goods  sold  and  delivered.  leuJcr^l^Pfca 

Plea,  as  to  the  price  and  value  of  850  pairs  of  trimmings,  ^^^  ^^ 

'  ,  ,  gooda  were  sold 

parcel  of  the  said  goods  in  the  said  declaration  mentioned,  and  deiiyered 
to  wit,  the.  sum  of  180/.  I2s.,  parcel  &c.,  that  the  said  ^^^^^and*^ 
goods,  parcel  &c.,  were  sold  and  delivered  by  the  plain-  ^  *^^!!!!d*** 
tiff  to.  the  defendant,  in  pursuance  of  a  certain  contract  between  the 
before  then  made  between  the  plaintiff  and  the  defendant;  fendant  that 
and  that  afterwards,  and  before  the  commencement  of  the*  ,houiid"£whonY 
suit,  to  wit,  on  &c.,  it  was  agreed  between  the  plaintiff  resdnded  and 

?  '^  annulled  :>- 

and  the  defendant  that  the  said  contract  should  be  wholly  Held,  thai  the 
H»cmded  and  annulled,  and  the  same  was  then  wholly  ^"^'""^ 
rescinded  and  annulled  accordingly. — Verification. 
General  demurrer,  and  joinder  in  demurrer. 

VOL,  I.  R  M.  w. 
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Exeh.  of  Pleat,  The  following  was  the  point  stated  for  argumeDl  on  the 

^  part  of  the  plaintiff :— The  plaintiff  means  to  contend,  that 

Edwards  no  written  contract  being  mentioned  in  the  declaration, 

Chapman,  the  rescinding  of  it  is  no  defence. 

Cowling,  in  support  of  th^  demurrer. — It  is  admitted 
by  the  plea  that  the  goods  were  sold  and  delivered  to  the 
defendant,  and  have  been  kept  by  himj  and  therefore  it 
is  quite  immaterial  whether  the  contract  has  been  rescinded 
or  not. 

R,  V.  Richards^  eoniri. — ^The  cause  of  action  arises 
from  the  contract  for  the  sale  of  the  goods,  and  not  from 
the  delivery  of  them ;  and  if  the  parties  agree  to  rescind 
and  annul  the  contract,  which  the  plaintiff  by  demurring 
admits  to  have  been  the  case,  no  action  can  be  main- 
tained. 

Parke,  B. — A  duty  arises  from  the  contract  of  sale, 
which  cannot  be  got  rid  of  without  an  accord  and  satis- 
faction. 

Judgment  for  the  plaintiff. 


Brill  v.  Crick. 

On  IB  acdon  joLSSUMPSIT.— The  declaration  staled  that,  before  the 
^i^^tbf^as!^  making  of  the  promise  and  undertaking,  and  the  pro- 
sisef,  an  agrae>  missorv  uoto  of  the  defendant,  as  thereinafter  mentioned, 

ment  in  writing  ^  ,  ' 

was  entered  in*  an  actiou  had  been  brought  in  the  Court  of  Exchequer, 
trial  should  be  wherein  the  now  plaintiff  was  plaintiff,  and  John  Robim^ 
^neztai^Eea.  '^^  ^^  defendant;  and  issue  having  been  joined  between 

on  the  defen- 
dant in  that  actioni  and  the  now  defendant,  undertaking  to  gi?e  the  plaintiff  a  promissory  note  pay- 
able on  demand,  by  way  of  security,  in  case  the  plaintiff  should  recover  a  verdict  against  tike  dicn 
defendant,  to  be  given  up  if  the  plaintifi^  the  payee,  should  fail  in  that  action.  The  note  was 
accordingly  given,  but  after  it  was  signed,  a  memorandum  was  indorsed  upon  it,  stating  that  the 
note  was  given  upon  the  condition  mentioned  in  the  agreement: — Held,  this  indoestment  was 
to  be  contidered  as  merely  a  marking  of  the  note  for  the  purpose  of  identification,  and  not  as 
an  incorporating  of  the  agreement,  to  as  to  render  the  note  an  agreement  or  a  conditional 
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the  parties  thereto,  such  proceedings  were  therein  had|  Btnh.  nf  PUmt, 
that,  at  the  asnzes  held  at  Chelmsford,  in  and  for  the  said 
county  of  Essexj  on  Sec,  before  &c.|  it  was  ordered  by 
the  Court,  by  and  with  the  consent  of  the  parties^  their 
counsel  and  attorneys,  that  the  trial  of  that  cause  should 
be  postponed  until  the  then  next  assises,  and  that  the 
laid  John  Robinson  should  pay  the  costs  of  the  day,  (to 
be  taxed),  and  give  security  to  the  satisfaction  of  iS.  J3., 
on  or  before  Thursday,  the  12th  day  of  March  then  in- 
stant, for  the  damages  and  costs,  if  any,  to  be  recovered 
in  that  action.     And  thereupon,  theretofore,  to  wit,  on 
the  12th  of  March f  1835,  by  an  agreement  then  made  and 
entered  into  between  George  Shaw,  the  attorney  for  the 
plaintiff,  and  the  now  defendant,  the  attorney  for  the 
said  J.  Robinson,  the  said  George  Shaw  and  the  now 
defendant  did  thereby  agree  and  declare  that  the  said 
cause  &c«,  &c.,  should  be,  with  the  consent  of  the  plain- 
liflT,  postponed,  and  the  order  of  Nisi  Prius  thereto  an* 
nexed  made  accordingly,  upon  the  following  conditions, 
thsLt  is  to  say:  that  the  now  defendant,  as  the  said «/.  Robin-* 
#Ofi*s  attorney,  and  the  said  J.  Robinson,  should,  in  pur- 
suance of  such  order  and  condition,  and  in  consideration 
of  rach  postponement  as   aforesaid,  sign  a  promissory 
note,  payable  to  the  plaintiff,  for  the  sum  of  500/.,  the 
amount  of  damages  laid  in  the  declaration  in  the  said 
cause;   and  it  was  thereby  agreed,  that  the  said  note 
Aoutd  remain  in  the  custody  of  the  said  G.  Shaw  until 
the  trial  of  the  said  cause,  the  said  G.  Shaw  undertaking 
not  to  permit  the  said  note  to  be  negotiated  in  the  inters 
iral;  and  the  said  G.  Shaw  undertook,  that  if  a  verdict 
and  judgment  should  be  obtained  by  the  said  «/•  Robinson, 
or  the  plaintiff  should  ultimately  be  nonsuited,  the  said 
G.  Shaw  should  deliver  up  to  the  now  defendant  the  said 
promissory  note,  without  requiring  payment  of  the  sum 
secured,  or  any  part  thereof.    And  it  was  further  agreed, 
that  in  case  the  plaintiff  should   obtain  a  verdict  and 

k2 
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Exeh.  of  Pleas,  judgment^  the  said  promissory  note  should  be  immediately 
^  '  ^  enforced  for  the  full  amount  of  damages  found  or  given 
Brill  for  the  plaintiff,  with  costs  to  be  taxed  by  the  proper 
Crick.  officer.  And  the  plaintiff  avers,  that,  in  pursuance  of 
the  said  agreement,  and  for  the  consideration  aforesaid, 
the  (lefendant^and  the  said  J.  Robinson  did  afterwards, 
to  wit,  on  &c.,  sign  and  deliver  to  the  said  plaintiff  a 
promissory  note,  dated  the  day  and  year  last  aforesaid, 
and  whereby  they  jointly  and  severally  promised  to  pay 
to  the  plaintiff,  or  order,  500/.  on  demand.  And  by  a 
memorandum  then  indorsed  on  the  back  of  the  said  note, 
it  was  declared  by  the  defendant  and  the  said  J.  Robin- 
son ^  that  the  said  note  was  given  upon  the  conditions 
mentioned  in  the  said  agreement,  and  in  pursuance  of  the 
said  order  of  Nisi  Prius,  The  declaration  then  averred 
the  recovery  of  a  verdict  and  judgment  in  the  Court  of 
Exchequer,  for  the  sum  of  436/.  I2s.  6c/.,  and  costs, 
whereof  the  defendant  had  notice;  and  then  alleged  as  a 
breach,  that  the  defet^dant  had  not  hitherto,  nor  had. 
the  said  J,  Robinson,  paid  the  said  sum  of  money  in  the 
said  note  specified,  nor  had  either  of  them  paid  the 
damages,  costs,  and  charges  aforesaid,  &c. 

The  first  plea,  after  setting  out  the  agreement  stated 
in  the  declaration  in  htsc.  verba,  alleged,  that  the  agree- 
ment was  so  made  by  the  defendant  as  the  attorney  for  the 
said  J.  JR.  as  therein  mentioned,  and  with  the  said  G, 
Shaw  in  manner  as  is  therein  mentioned,  and  that  the 
written  instrument  therein  called  a  promissory  note,  wu 
and  is  in  the  words  and  figures  following,  viz. : — 

"  £.500.  "  12th  March,  1835. 

*'  We  jointly  and    severally  promise  to  pay  to  Mist 
EL  H.  Brill,  or  order,  the  sum  of  500/.  on  demand. 

"  John  Robinson. 
"  John  Crickr 

And  that  the  memorandum  indorsed  thereon,  as  is  in 
that  behalf  in  the  said  declaration  alleged,  was  and  is  in 
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the  words  following,  that  is  to  say:—"  This  note  is  given  Exch,rf  puqs, 
upon  the   conditions  mentioned  in  the  memorandiim  of  '  -* 

agreement  hereto  annexed,  (meaning  the  said  memoran-  Brill 
dum  of  agreement  hereinbefore  particularly  mentioned),  Crick. 
and  in  pursuance  of  the  order  of  Nisi  Prius  hereto  an- 
nexed, (meaning  the  order  of  Nisi  Prius  in  the  said  de- 
claration first  mentioned).  The  plea  then  averred,  that 
the  instrument  in  the  declaration  mentioned,  and  therein 
called  a  promissory  note,  was  stamped  as  a  promissory 
note,  and  not  as  an  agreement ;  without  this,  that  the  said 
defendant  promised  in  manner  and  form  as  in  the  decla- 
ration 18  alleged: — concluding  to  the  country.  Second 
plea,  that  the  defendant  did  not  make  the  said  promissory 
note  rnoeh  etformd.  There  was  also  another  plea,  which 
became  immaterial  after  the  verdict.  The  replication  took 
issue  on  the  pleas. 

At    the   trial    before  Alderson^   B.,   at  the  London 
Sittings   in  this   term,   the  plaintiff  produced  the  pro- 
missory note  with  the  agreement  annexed  to  it,  the  note 
bearing  upon  it  the  indorsement  stated  in  the  plea,  which 
was  proved  to  have  been  written  upon  the  note  inunedi- 
ately  after  it  was  signed ;  but  the  indorsement  was  not 
dgned  by  the  parties  to  the  note.     Two  objections  were 
taken  at  the  trial — Firsts  tbat  the  instrument  amounted 
to  an  agreement,  and  could  not  be  read  without  an  agree- 
ment stamp;  secondly ^  that  it  was  not  valid  as  a  promissory 
note,  being  payable  upon  a  contingency.   The  learned 
*Judge,  however,  overruled  the  objections,  and  the  plain- 
tiff recovered  a  verdict  for  the  sum  of  436/.  \2s.  6d. 

Thesiger  now  moved  to  enter  a  verdict  for  the  defendant 
on  the  two  first  issues,  or  in  arrest  of  judgment,  on  a  defect 
in  the  declaration. — This  instrument  is  not  valid  as  a  pro- 
iiussory  note,  insismuch  as  it  is  made  payable  upon  the  con- 
tingency mentioned  in  the  agreement  referred  to,  which 
nuist  be  taken  to  be  incorporated  in  it.     If  any  thing,  it 
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Bsck,  of  Pht,  operated  as  an  agreement,  and  ought  to  have  been  stamped 

as  such.  Leeds  v.  Lancashire  (a),  and  Hartley  ▼•  WUkm» 
son  (^X  are  authorities  to  shew,  that  indorsements  on  the 
back  of  promissory  notes,  stating  them  to  be  given  upon 
certain  conditions,  render  them  inyalid,  and  that  such  i»» 
struments  are  agreements,  and  mutt  be  stamped  and  de* 
dared  on  as  such.  He  also  referred  to  Stone  ▼.  Metealfeie), 
It  is  true,  that  in  each  of  those  cases  the  indorsement  was 
written  on  the  note  before  the  note  was  signed,  but  that 
can  make  no  difference.  In  this  case  it  was  proved  that 
the  indorsement  was  made  at  the  time,  immediately  after 
the  signing  of  the  note,  and  was  part  of  the  same  transac- 
tion. It  is  admitted,  that  if  it  had  been  delivered  as  an 
absolute  promissory  note,  it  was  not  competent  to  the 
parties  afterwards  to  limit  its  negotiability  by  any  indorse- 
ment upon  it.  But,  where  a  note  is  made,  it  being  un- 
derstood at  the  time  to  be  payable  upon  a  contingency, 
though  the  indorsement  is  written  after  it  is  signed,  it  is 
invalid  as  a  promissory  note.  In  this  case  the  agreement 
was,  that  the  recovery  upon  the  note  should  be  dependmit 
upon  the  recovery  of  the  judgment.  Secondly ^  if  this  was 
a  promissory  note,  the  plaintiff  ought  to  have  declared 
upon  it  as  such ;  instead  "of  which  he  has  set  cot  the 
agreement  and  the  memorandum  indorsed  on  the  note^ 
and  has  not  declared  on  it  as  a  promissory  note. 

Lord  Abinoer,  C.  B. — This  is  not  a  note  depeodii^ 
upon  a  contingency,  as  the  agreement  is  collateral  to  the 
note. 

Parke,  B. — It  is  very,  clear  that  this  indorsement 
never  was  intended  to  alter  the  legal  effect  of  the  note.  It 
was  made  for  the  purpose  of  ear-marking  the  note  onljf, 
and  to  shew  that  it  was  the  note  referred  to  in  the  agree- 
ment   As  to  the  second  point,  it  is  to  be  observed,  that 

(•)  2  Camp.  205.  (6)  4  Camp.  127.  (c)  i  Camp.  217. 


HILARY  TERM,  6  WILL.  IV.  2S7 

the  plaintiff  in  his  decUration  does  call  it  a  note.  And  it  Bseh.apka; 
is  so  called  in  the  memorandnm.  The  plaintiff  has  anti- 
cipated a  defence,  and  has  answered  it#  The  averment  of 
the  indorsement  brings  it  within  the  principle  acted  upon  in 
Siane  v.  Metcalfe,  as  he  has  averred  that  the  note  was 
signed  and  delivered,  and  then  the  memorandum  was  in- 
dorsed upon  the  back  of  the  note. 

Alimirson,  B.^ — By  the   memorandum   on    the  note, 
whickf  begins  "  this  note,''  the  defendant  admits  it  to  be 

a  note. 

Rule  refused. 


IN  THE  EXCHEQUER  CHAMBER. 


Attorney-General  r.  Nash  and  Others. 

(In  Error  from  the  Court  of  Exchequer.) 

X  HIS  was  an  informatron  against  the  defendants,  as  ex-  Executon  can- 
ecQlors  of  the  will  of  John  Wilkinson,  deceased,  for  legacy  upon  tTpay  le- 
dutiea  alleged  to  be  payable  in  respect  of  the  residuary  Se  whole  of^" 
bequest  of  his  personal  estate.     The  information  being  re«due  be- 
tted for  the  purpose  of  reviewing  the  decision  in  the  case  them  in  tniit  to 
ill  re  Wilkinson  (a),  a  special  verdict  was  taken,  setting  ^f 'uSoi"*'' 
ferdi  the  will,  and  judgment  was  entered  by  consent  for  p*~'  ?***"•  ?*'■ 
the  defendants  in  the  Court  o(  Exchequer,  and  a  writ  of  fifteen  pounds, 
error  brought  into  this  Court.    The  points  marked  for  ^  fit^>'  ^ 
argument  by  the  Attomej^General  were — 

I.  That  the  entire  sum  bequeathed  to  the  charitable 
oljects  IS  the  legacy,  and  not  the  smaHer  parts  into  which 
it  is  to  be  divided  for  the  purposes  of  distribution. 

(a)  1  C  M.  &  R.  142. 
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Etch.  Chamber,      £,  That  either  the  executors  are  the  legatees,  and  that 
-»    the  persons  receiving  the  bounty  do  not  take  as  legatees 
Att.-obneral  under  the  will,  but  by  the  gift  of  the  executors;  or^- 
Nash.  8.  That  the  legacy  is  to  be  construed  as  a  legacy  to 

poor  pious  persons,  as  a  class. 
On  the  part  of  the  defendants — 
That  the  legacy  duty  attaches  upon  beneficial  interests 
only. 

That  no  party  taking  beneficially  under  this  bequest  has 
an  interest  to  the  amount  of  20L ;  and  that  consequently 
no  legacy  duty  is  payable  in  respect  thereof. 

Amos,  for  the  Crown. — The  whole  question  turns  on  the 
construction  to  be  put  upon  the  residuary  clause  of  the 
will  (a).  That  depends  on  the  language  of  the  55  Geo.  S, 
c.  184,  schedule,  part  3,  directing  that  "  for  every  legacy, 
specific  or  pecuniary,  or  of  any  other  description,  of  the 
amount  or  value  of  201.  or  upwards,  given  by  any  will  or 
testamentary  instrument  of  any  person  who  shall  have  died 
after  the  5th  day  of  Aprils  1805,  either  out  of  his  or 
her  personal  or  moveable  estate,  or  out  of  or  charged 
upon  his  or  her  real  or  heritable  estate,  or  out  of  any 
monies  to  arise  by  the  sale,  mortgage,  or  other  disposition 
of  his  or  her  real  or  heritable  estate,  or  any  part  thereof, 
and  which  shall  be  paid,  delivered,  retained,  satisfied,  or 
discharged,  after  the  Slst  day  o(  August,  1815;  also  for 
the  clear  residue,  (when  devolving  to  one  person),  and  for 
every  share  of  the  clear  residue,  (when  devolving  to  two  or 


(a)  The  clause  in  question  was 
as  follows : — "  Finally,  after  my 
just  debts  and  legacies  are  pud, 
my  will  and  pleasure  is,  that  aU 
my  money  in  bankers'  bands,  bills 
of  exchange,  &c.,  &c.,  be  collected 
into  cash^  and  laid  out  in  the 
funds,  in  th6  Bank  of  England, 
and  that  my  executors  hereafter 


named,  and  their  heirs  and  assigns, 
do  receive  the  interest  thereof  at 
the  bank,  half-yearly,  and  divide  it 
among  poor  pious  penoru,  male 
or  female,  old  or  infirm,  in  lOL 
or  15A,  as  the  t/ see  Jit  ^  not  omitting 
large  and  sick  families,  if  of  good 
character."  One  of  the  executors 
was  the  testator's  son. 
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more  persons),  of  the  personal  or  moveable  estate  of  any  £*ch.  Chamber, 
person  who  shall  have  died  after  the  «5th  day  of  April,  ^ 

1805^  (after  deducting  debts,  &c.,  first  payable  thereout),  ATT.-OEirERAL 
where  such  residue,  or  share  of  residue,  shall  be  of  the  ^Atu. 
amount  or  value  of  20L  or  upwards,  and  where  the  same 
shall  be  piud,  &c.,  after  the  31st  day  o(  August,  1815" — 
certain  sums  per  cent,  shall  be  paid ;  being,  in  the  case  where 
the  bequest  is  in  favour  of  a  party  beyond  a  specified  de- 
gree of  collateral  consanguinity,  or  a  stranger  in  blood,  10 
per  cent,  on  the  amount  of  the  sum  bequeathed*  The  duty 
is  imposed  on  legacies  generally,  and  it  will  not  be  presumed 
that  charitable  legacies  are  a  casus  omissus  in  the  statute. 
Here,  the  legacy  is  in  favour  of  persons  whom  the  testator  « 

did  not  at  all  contemplate  in  the  light  of  persons  in  pro- 
pinquity of  blood  to  himself,  and  the  duty  of  10  per  cent. 
attaches  on  the  whole  sum.  The  word  retainer  in  the 
statute  seems  to  apply  to  a  case  of  this  description,  where, 
though  the  money  is  not  paid  to  the  class  of  persons  to  be 
benefited,  it  is  retained  for  the  class.  It  is  a  retainer  of 
the  whole  sum  from  the  commencement  of  the  trust.  The 
36  Geo.  3,  c.  52,  s.  6,  under  which  this  duty  is  collected, 
expressly  provides  that  the  duties  shall  be  accounted  for 
by  the  executor  or  administrator,  upon  retainer  of  the 
legacy  or  residue ;  and  s.  27  provides,  that  the  executor  or 
administrator  shall,  on  payment  or  other  satisfaction  of 
the  legacy,  take  a  stamped  receipt  for  it,  in  the  form  there 
prescribed.  Those  provisions  obviate  any  supposed  dif- 
ficulty as  to  the  poor  persons  in  question  paying  the  duty 
or  giving  the  receipt.  The  duty  is  to  be  assessed  with  re- 
ference to  the  persons  who  are  to  be  benefited.  [Bosan^- 
quei,  J. — They  may  be  strangers  in  blood  or  not]  It  is 
suflScient  that  the  testator  does  not  contemplate  them  as 
relatives.  In  the  Attorney- General  v.  Bumie  {a),  vrbich 
Mras  a  bequest  of  a  residue  in  favour  of  the  testator's  son 

(«)  3  V.  &  J.  531. 
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Exek.  Om^her,  and  bis  wire,  the  duly  was  held  assessable,  lialf  in  regard  to 
.   ^^'  .    tbe  wife's  relationship  and  half  in  regard  of  the  husband's^ 

Att.-ob!iuial  because  tbe  testator  contemplated  tbe  wife  as  taking  an 
Nam.  interest  as  well  as  tbe  husband.  The  legislature  looks  fo 
tbe  intention  of  tbe  testator  as  expressed  on  tbe  face  of  bis 
will,  not  to  tbe  ultimate  result  The36|6ao«  8,e..%8,  s.  II, 
was  referred  to  in  tbe  Court  below,  as  conclusire  hi  favour 
of  the  defendants,  and  as  having  been  framed  to  meet 
ibis  particular  case.  It  is  much  more  probable  that  it  was 
framed  to  meet  a  case  altogether  different  (a).  The  39  Oeo. 
3,  c.  7S,  which  was  passed  to  exempt  from  tbe  payment  of 
legacy  duty  certain  ipecifie  legacies  given  to  bodies  corpo- 
rate and  other  public  bodies  and  societies,  shews  that  by  the 
former  mctBpecumiary  legacies  given  to  such  bodies  were  not 
exempted ;  and  in  such  case,  some  of  tbe  recipients  might 
be  relatives  of  the  testator,  and  known  to  be  so.  So,  tbe 
56  Geo.  3,  c.  56,  tbe  Irish  Stamp  Act,  expressly  exempts 
from  duty  legacies  given  '*to  be  applied  in  support  of  any 
public  charitable  institution  in  Ireland,  or  for  any  purpose 
merely  charitable.'*  That  affords  an  argument  that  in  the 
EngUsk  act  the  Legislature  intended  that  a  legacy,  though 
for  a  purpose  merely  charitable,  should  be  ebargeaUe  with 
duty.  Ex  parte  Franilin{b)  is  a  durect  decision  that  tbe 
duty  is  payable  in  such  a  case  as  this.  The  Vice-Chan>- 
cellor  there  puts  the  question  upon  its  true  ground,  that 
this  is  a  gift  for  a  general  charitable  purpose,  which  was 
to  embrace  strangers  in  blood,  and  did  not  contemplate 
any  individual  recipients.  It  was  said  on  the  argument 
below,  that  the  parish  migbt  be  considered  in  that  case  as 
a  body  taking  beneficially,  as  they  would  be  benefited  by 
tbe  relief  of  their  poor;  but  that  was  not  tbe  ground  of 
the  decision.  It  was,  that  where  the  object  is  a  genend 
charitable  gift^  the  whole  fund  is  chargeable  in  the  bands 

(a)  See  Gwyiine  ou  the  Legacy  Duties,  p.  9\. 
(A)  3V.&J.  644. 
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of  the  executors.  The  uniTersal  practice  as  to  the  pay-  £««^  Ckambtrj 
ment  of  duty  on  legacies  to  charitable  institutions  ought  ^ 
to  have  considerable  weight :  the  usage  may  be  a  key  to  Atv.-Gbiibsa& 
the  intention  of  the  legislature*  In  trutfa,  the  case  of  a  ^Mm, 
bequest  to  a  hospital  u  not  substantially  distinguishable 
from  this,  and  the  admitted  practice  as  to  them  is  not  to 
be  considered  in  the  view  taken  of  it  by  the  Court  below-— 
that,  as  the  entire  control  and  power  over  the  kgacy  is 
vested  HI  the  corporation  or  society,  or  its  governing 
antbority,  the  corporation  or  society  may  be  considered 
as  taking  the  beneficial  interest:  for  if  the  trustees  are  the 
benefieia)  legatees,  then,  if  they  were  relatives,  a  less  duty 
would  be  payable.  But  if  they  do  take  the  beneficial  in< 
terest,  so  do  the  trustees  here :  the  objects  of  the  charity 
take  only  by  the  appropriation  and  selection  of  the  trustees ; 
and  they  have  the  same  limited  control,  the  same  discre- 
tion and  patronage,  as  the  trustees  of  a  hospitaL  But  it 
is  submitted,  that  neither  in  the  one  case  nor  the  other 
are  the  trustees  to  be  considered  the  beneficial  legatees, 
bat  that  the  class  to  be  benefited  are  so ;  and  the  whole 
sum  being  retained  for  their  benefit,  the  duty  is  payable 
on  that  whole  sum.  A  contrary  decision  must  be  produc- 
tive of  much  inconvenience.  Even  if  the  persons  actually 
receiving  the  charity  are  the  beneficial  legatees,  suppose 
lOIL  paid  to  an  individual  one  year,  and  10/.  the  next ;  the 
duty  would  then  become  payable.  It  would  be  extremdy 
inconvenient  and  difficult  to  ascertain  when  and  how,  and 
to  what  amount,  it  bad  been  paid.  [Litiledate,  J. — Not 
no,  because  the  executor  is. bound  to  retain  the  duty,  and 
render  an  account.  Park,  J. — He  is  not  bound  to  pay  to 
the  same  person  twice.]  Then  it  would  be  in  his  power  to 
decide  whether  any  duty  at  all  should  be  payable,  which 
would  be  quite  anomalous  :  in  all  other  cases  it  is  ascer- 
tunable  on  the  face  of  the  will,  or  by  the  happening  of 
some  event  contemplated  in  the  will.  But  here  the  indi- 
Tiduals  can  never  be  at^certained — there  is  no  vested  right ; 
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Exck,  Chamber,  then  we  are  to  look  to  the  class,  and  to  the  general  objecl 
1836.  ^  , 

^     of  the  testator. 

Att.-Genekaii 

Nash.  Stephen,  Serjt.,  for  the  defendants. — It  is  quite  clear 

thati  to  constitute  a  legatee  under  the  55  Geo.  3,  the  party 
must  take  beneficially.  It  is  essential  also  that  he  shall 
stand  in  a  given  and  ascertained  degree  of  propinquity 
to  the  deceased.  Who,  then,  are  the  persons  here  who 
take  beneficiallyy  and  who  stand  in  such  ascertained  degree 
of  propinquity?  Certainly  only  the  persons  who  are  actu- 
ally selected  by  the  executors.  It  is  not  now  pretended 
that  the  executors  are  the  beneficial  takers;  otherwise 
one  moiety  would  be  taxed  10  per  cent,,  the  other  1  per 
cent,  only.  But  is  it  a  legacy  to  a  class  f  How  can  these 
''poor  pious  persons"  form  a  class?  The  will  contemplates 
all  the  poor  pious  persons  in  England.  Further,  it  is  to 
go  to  such  as  the  executors  shall  select.  And,  if  they 
form  a  class,  what  is  to  be  the  rate  of  duty  ? — for  that 
also  must  be  decided.  The  first  person  selected  may  be  a 
descendant  of  the  testator ;  then  his  legacy  could  only  be 
charged  at  1  per  cent.  Again,  though  each  individual 
is  to  receive  less  than  201.,  it  follows  that,  by  taxing  them 
as  a  class,  all  or  many  of  them  may  be  taxed,  although 
not  liable  by  law.  On  the  other  hand,  taking  10  per  cent* 
from  the  fund  may  tax  nobody  beneficially  interested, 
because  the  executors  may  still  give  the  same  amounts  of 
10/.  or  15/.  to  fewer  persons:  but  several  ''  poor  pious 
persons"  will  lose  the  benefit  altogether;  while  to  those 
who  become  in  fact  the  objects  of  the  bounty,  it  will 
make  no  difference.  Then,  not  the  legatees,  but  Xhefund^ 
is  charged  by  these  means;  hut  there  is  nothing  what- 
ever in  the  act  authorizing  a  tax  on  the  fund.  This  is  not 
a  tax  on  property,  but  on  succession,  and  on  the  suc- 
cessors, varying  according  to  their  propinquity  to  the  de- 
ceased. The  case  of  corporations  is  altogether  different ; 
they  have  a  local  habitation  and  a  name,  and  take  qua 
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corporation  9  or  as  a  society  :  no  ulterior  person  is  there  to  Ejcch.  Chamber, 
be  benefited,  no  individuals  are  contemplated,  but  only  ^ 

the  body,  which  must  be  a  stranger  in  blood.  The  act  Att.-Geiisral 
does  not,  as  it  is  alleged  on  the  other  side,  impose  the  Naih. 
duty  on  all  legacies  generally,  but  only  on  legacies  be- 
queathed to  the  relations  therein  mentioned,  and  to 
strangers.  But  the  defendants  are  not  driven  to  say  that 
this  is  a  casus  omissus,  for  it  is  plainly  provided  for  by  the 
36  Geo.  3,xC.  52,  s.  II .  The  whole  provisions  of  that  clause 
are  directly  applicable  to  the  case.  As  to  the  argument 
ab  inconvenienii,  the  heavy  penalties  to  which  the  exe- 
cutors are  liable  afford  a  sufficient  security  against  fraud 
in  the  distribution  of  the  charity.  With  regard  tq  the 
argument  drawn  from  the  express  exemption  in  the  Irish 
act,  legacies  given  to  bodies  corporate  and  public  institu- 
tions having  been  expressly  charged,  it  was  necessary  to 
follow  that  with  an  exemption  of  charitable  institutions, 
which  would  otherwise  have  been  taxed  by  the  charging 
words ;  and  although  duty  has  always  been  paid  on  be- 
quests to  charitable  institutions  in  England,  there  is  no 
case  in  which  the  duty  on  such  a  bequest  has  been  en> 
forced  in  a  Court  of  law. 

Amos,  in  reply. — If  the  persons  who  receive  the  money 
from  the  executors  are  not  the  persons  to  pay  the  duty,  it 
is  unnecessary  to  inquire  into  the  effect  of  the  36  Geo.  3, 
c  52,  s.  li,  which  relates  only  to  the  manner  in  which 
they  are  to  pay,  and  applies  only  in  case  it  is  assumed  that 
they  are  the  persons  to  pay — which  is  assuming  the  whole 
question.  It  was  therefore  unnecessary,  in  Ex  parte  Franks 
iin,  as  in  the  present  case,  to  refer  to  it.     The  exemption 
in  the  56  Geo,  3,  c.  56,  applies  not  only  to  the  charitable 
purposes  comprised  within  the  previous  charging  words, 
but  to  all ;  and  shews  therefore,  that,  but  for  the  exemp- 
tion, they  would  have  been  comprehended  in  the  same 
general  words  as  occur  in  the  55  Geo.  3,  c.  184. 
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Esdu  Chamber,      Lord  Dbvmam.  C.  J. — We  are  all  of  opiaioo  that  thk 

1S36L  • 

.  jadgment  mutt  be  affirmed.    It  was  a  judgment  pro* 

Att-Oshbkal  nouDoed  after  very  great  deliberatioo«  oin  a  statute  on 
nZib.  which,  undoubtedly,  some  difficulty  might  arise;  but  it 
appears  to  me  that  the  Court  were  quite  right  in  taking 
the  view  they  did  of  the  11th  section  of  the  36  Qeo.  3, 
and  I  am  at  a  loss  to  see  how  they  could  have  taken 
any  other.  My  Brother  Parke  says,  that  he  does  not 
know  whether  this  case  was  reconcilcable  with  the  case  of 
Ex  parte  Franklin^  which  had  been  decided  by  the  learned 
Vice-chancellor ;  but  when  we  find  that  that  section  was 
not  brought  under  the  notice  of  the  Vice-Chancellor  for  his 
decision,  and  after  the  deliberate  argument  that  took 
place  there,  I  think  we  may  very  well  doubt  what  the  view 
would  have  been  which  the  Vice-Chancellor  would  have 
taken,  if  that  section  had  been  brought  before  him.  It  is 
possible  that  even  then  he  might  have  carried  his  prin- 
ciple so  far  as  to  cover  this  particular  case ;  but  it  is  also 
possible  he  might  have  taken  the  view  which  the  Court  of 
Exekequer  took,  and  which  we  take,  that  the  very  words 
of  that  section  are  such  as  to  describe  this  case.  There 
are  certain  cases  in  which  uncertainties  arise  as  to  the 
mode  in  which  the  bequest  will  be  beneficial  to  any  body; 
and  where  that  is  the  case,  the  parties  beneficially  in- 
terested are  to  pay  the  duty  according  to  the  manner 
which  is  therein  described ;  it  seems  to  me  that  this  case 
falls  entirely  within  its  words  and  meaning,  and  therefore 
that  no  duty  can  be  exacted  of  these  defendants. 

Judgment  affirmed.    - 
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Exek,  Chamber, 
1836. 

Williams  v.  Gardiner. 

X  HIS  was  a  writ  of  error  brought  upon  the  judgment  of  in  UbeU  me  of 
the  Court  of  Exchequer,  in  the  caie  of  Gardiner  v.  WU^  tnhZlnL 
Banu  (a),  and  was  argued  by  !"«  ?"!•«««  9^  * 

^   ''  o  ^  letter  from  the 

defendant  to 

Maude,  for  the  plaintiff  in  error  (the  defendant  below). —  ^^^^  mioD  to 
JFSraly  the  inducement  is  not  sufficiently  connected  with  suppose  that 

^  many  of  the 

the  letter  which  is  the  subject  of  the  libeL   The  declaration  flower*  of  which 
alleges  that  the  letter  was  published  '*of  and  concerning  robbed,  are 
the  plaintiff  below,  in  his  said  business  and  employment  as  fl^^^^fembes " 
a  gardener."    Now,  the  declaration  only  states  the  plain-  (thereby  mean. 
tiff  to  have  been  gardener  to  Mrs.  NichoUs  and  Mr.  Pierce  ;  pUSnUff  had 
but  the  letter  refers  to  the  plaintiffs  conduct  as  the  gar-  ui^n^lnd^ 
dener  of  Mr.  Williams,  the  defendant  below.      There  h«d  stolen  from 

^  the  defendant 

ought,  therefore,  to  have  been  an  inducement  stating  him  to  certain  pUmts, 
have  been  gardener  to    Mr.  Williams.    Where  words  ;foii;^«^fthe 
were  alleged  to  have  been  spoken  of  a  plaintiff  as  trea-  had  uniawfun^ 
surer  and  collector  of  tolls,  it  was  held  necessary  to  shew  disposed  of 
that  he  was  both  treasurer  and  collector :  Sellers  v.  7i//(A}.  unkwfuiiy' 

But,  at  all  events,  the  mnuendo  that  the  phintiffhad  5l?i^*5^).^" 
been  guilty  of  larceny,  and  bad  stolen  from  the  defendant  '^^  previous 

^        ^  ■''  part  of  the  let* 

certain  plants,  roots,  and  flowers  of  the  defendant,  and  had  ter  stated,  that 
disposed  of  them  unlawfully  to  Pierce,  and  unlawfully  whom'p.  had 
placed  them  in  bis  garden,  is  too  large*   The  words  of  the  ^^o^^as  ^^ 
libel  itself  are  thereby  enlarged,  and  a  sense  is  given  to  gardener,  had 
them  beyond  their  natural  sense.   Whenever  words  are  fendant's  ser- ' 
used  uliri  their  natural  meaning,  there  must  be  some  in-  ^padty,  and"^ 
docement  to  shew  to  the  Court  that  they  may  hear  that  ^^  ^^"  ^^ 

.  .  charged  for 

enlarged  sense,  and  then  it  may  be  legitimately  argued  dishonesty:— 

befioie  the  jury  that  they  did  bear  it  in  the  particular  th^t  d^Tinn^u^' 

'  case.     Here,  the  words  of  the  libel  are  merely—*'  I  have  l^l^  ^^ 

leason  to  suppose  that  many  of  the  flowers  I  have  been  ^*^  ^^^  <^i>< 

'^'^  ^  was  good. 

(a)  2  C.  M.  &  R.  78.  (6)  7  D.  &  R.  121;  4  B.  &  C.  655. 
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Exch.  Chamber,  robbed  of  are  growing  on  your  {Piercers)  premises.*'  There 
^  is  nothing  by  way  of  independent  averment,  to  shew  that 
WiLLiAMi  those  words  might  have  had  the  meaning  imputed  to  them 
Gardiner,  by  the  innuendo ;  no  allegation  that  the  defendant  below 
had  in  fact  been  robbed  at  all,  much  less  robbed  by  the 
plaintiff,  of  any  plants,  or  roots,  or  flowers.  Goldsteim  Vc 
Foss  (a)  is  an  authority  to  shew  that  some  such  averment 
was  necessary.  So,  in  Barham's  case(b),  where  the 
words  were  ''  Master  Barham  did  burn  my  corn,**  innu- 
endo,  a  barn  full  of  corn,  the  judgment  was  arrested,  be- 
cause the  innuendo  enlarged  the  sense  of  the  words,  with- 
out any  inducement  to  support  such  enlarged  sense.  So  also, 
where  the  words  were — '*  he  hath  forged  this  warrant,"  In- 
nuendo, the  warrant  of  a  certain  sheriff  on  a  writ  of  capias 
set  out:  Thomas  y.  Aanoorth  {c).  In  Miles  v.  Jacob (d) 
the  words  were — '*  thou  hast  poisoned  Smiih^  innuendo 
quendam  Samuelem  Smith  ad  tunc  defunct. ;  and  the  de- 
claration was  adjudged  bad  for  want  pf  an  independent 
averment  that  Smith  was  dead. 

Again,  the  single  iford  flowers  in  the  libel  is  extended 
in  the  innuendo  into  **  plants,  roots,  and  flowers.'*  It  was 
said  in  the  Court  below,  that  flowers  comprised  roots 
and  plants;  but  the  jury  must  be  taken  to  have  given 
damages  on  the  ground  of  the  whole  imputation,  of  steal- 
ing plants,  roots,  and  flowers.  The  innuendo  includes 
flowers,  as  well  as  plants  and  roots ;  by  the  latter,  there- 
fore, the  plaintiff  must  be  taken  to  mean  something  beycmd 
flowers.  [Lord  Denman,  C.  J. — It  is  larger  than  the  word 
flowers  necessarily  means,  but  not  larger  than  the  meaning 
of  which  it  is  susceptible.  Patteson,  J.— ^They  are  stated 
in  the  libel  itself  to  be  now  growing.]  The  libel  itself 
cannot  be  called  in  aid  to  supply  the  want  of  an  allegation 
in  the  declaration.  If  a  plaintiff  were  called  in  a  libel  an 
attorney,  that  would  not  supply  the  want  of  an  allegation 

(a)  1  M.  &  p.  402 ;  4  Bing.  489.  (c)  Hob.  2. 

(b)  4  Co.  Rep.  20.  (d)  Ibid.  6. 
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that  he  was  one,  though  it  might  supply  the  evidence  of  J^h.  Ckamiw, 
his   being   so.      Here    there    is    nothing    whatever    in  ^ 

the   libel   itself  naturally  bearing  the  meaning  that  the      Williams 
plaintiff  had  been  guilty  of  larceny — ^had  stolen  plants,     Gardiner. 
roots,  and  flowers,  from  the  defendant,  or  had  unlawfully 
disposed  of  them  to  Pierce,  or  unlawfully  placed  them  in 
Pierce's  garden. 

Thesiger,  contrd. — As  to  the  first  point,  the  libel  itself 
states  that  the  plaintiff  was  the  gardener  of  the  defen- 
dant.    [Lord  Denmariy  C.  J. — We  have  no  doubt  as  to 
that  point.]     Then  as  to  the  innuendo.    If  it  be  rejected 
altogether,  the  letter  itself  is  libellous.     It  contains  most 
serious  imputations  on  the  plaintiff's  character,  and  directly 
charges  him  with  dishonest  practices  in  his  former  service. 
Roberts  y.  Camden{a)  and  Harvey  y.French{b)  are  autho- 
rities to  shew  that  an  innuendo  which  introduces  newmatter, 
without  any  antecedent  colloquium  to  which  it  can  refer 
to  support  it,  may  be  rejected  as  surplusage.     An  innu- 
endo is  necessary  only  either  where  the  words  are  uncer- 
tain in  themselves,  or  where  it  is  necessary  to  shew  that 
they  impute  an  indictable  offence.     The  cases  in  Hobart 
are  examples  of  the  former,  and  BarhanCs  case  of  the 
latter,  branch  of  the  rule.     Thus,  in  Miles  v.  Jacob,  the 
words  of  themselves  had  no  definite  meaning,  and  required 
explanation ;  but  the  innuendo  alone  could   not  give  it 
them  without  introducing  matter  shewing  the  occasion  on 
which  they  were  uttered.     Day  v.  Robinson  (c)  is  distin- 
guishable.     There  the  words  spoken  were — "  You  have 
Tobbed  me  of  one  shilling,  tan-money  f*  and  the  innuendo 
explained  the  meaning  to  be,  that  the  plaintiff  had  fraudu- 
lently taken  and  applied  to  his  oun  use  a  shilling  received 
by  him  for  the  defendant,  the  produce  of  some  tan  sold 


(a)  9  East,  93.  (6)  1  C.  &  M.  11. 

(c)  I  Ad.  &  Ell.  554 ;  4  Nev.  &  M.  884. 
^OL,  I,  s  M.  w. 


L. 


S48  CASES  IN  THE  EXCHEQUER, 

Eiceh.  Ckamher,  by  the  plaintiff  for  the  defendanti  as  his  servant :  and  it 

^     was  held  that  the  innuendo  was  bad  without  an  introduo* 

Williams      tory  avermenty  as  introducing  new  facts ;  but  there  the 

OARDiMKEi     words  were  not  actionable  in  themselves.    This  is  a  case 

of  written  slander,  and  it  is  submitted  that  the  words  are 

clearly  actionable. 

But  even  if  the  innuendo  cannot  be  rejected,  it  is  suffi- 
cient. Wherever  any  state  of  circumstances  can  be  sup- 
posed that  will  support  the  innuendo,  (which  has  now 
been  found  by  the  jury  to  be  true),  that  is  sufficient  to 
sustain  the  count.  Here  the  defendant  below  alleges  that 
the  flowers  are  growing  on  Pierce's  premises;  if  so,  they 
must  have  roots,  and  must  be  flowering  plants ;  and  so  all 
the  words  of  the  innuendo  may  be  proved  by  the  facts  im- 
puted in  the  libel.  The  word  flowers  is  conunonly  used 
by  the  standard  English  writers  to  signify  a  growing 
plant. 

ManlCf  in  reply. — Whatever  a  flower  per  se  may  mean, 
when  associated  with  roots  and  planis,  it  means  the  flower* 
ing  part  of  the  plant,  and  they  must  mean  something  more. 

In  Roberts  v.   Camden,  the  innuendo  did  not  at  all 
qualify  the  imputation  contained  in  the  libel ;  here,  it  is 
aggravatory  of  the  libel,  and  it  cannot  be  rejected.    The 
jury  would  be  asked,  **  Do  you  consider  the  words  to 
have  been  used  in  the  sepse  imputed  to  them  V*    On  isaoe 
joined  on  the  plea  of  not  guilty,  the  issue  is,  whether  the 
words  were  used  in  the  whole  sense  imputed  to  them  in 
the  innuendo ;  the  jury  cannot  look  to  the  introductory 
averments ;   that  is  for  the  Court.     In  Harvey  v.  Frenck^^ 
there  was  not,  properly  speaking,  any  innuenclo,  but  rather 
a  statement  of  the  defendant's  intention  in  uttering  the 
words.     [Patteson,  J. — ^That  is  what   strikes  me  here; 
this  is  not  an  innuendo  of  the  word  flowers,  but  an  expla- 
nation of  the  meaning  of  the  whole  sentence  to  which  it  is 
applied.]     Still  it  is  an  explanation  of  the  meaning  of  the 
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words,  not  of  the  intention  of  the  writer.     Day  v.  Robin'  Bteh.  c/tamber, 

1836 
lOM  is  in  favour  of  the  defendant  below;  for  the  judgment  ^ 

m  that  case  assumes  that  an  innuendo  cannot  be  rejected,      Williams 

though  the  words  are  actionable  without  it,  unless  also  it     Ga&oiner. 

cannot  enlarge  the  natural  meaning  of  the  words.    It  ap« 

pears  from  all  the  authorities,  that  the  want  of  proper 

introductory  averments  is  not  cured  by  verdict*    Words 

tre   to  be  construed  in  their  ordinary  sense;  and   the 

vords,  ''  plants,  roots,  and  flowers,"  would  undoubtedly 

be  ordinarily  understood  as  meaning  something  beyond 

Jhwers. 

Lord  Denman,  C.  J. — We  are  of  opinion  that  this 
judgment  must  be  aflSrmed ;  not,  however,  on  the  ground 
that  the  word  flowers^  standing  alone,  can  have  a  new 
neaning  given  to  it  by  the  innuendo ;  else  the  case  would 
?ery  much  resemble  that  of  '*  the  bam  full  of  corn ;"  but, 
on  the  ground  that  the  innuendo  is  referable  to  the  whole 
passage  which  it  follows,  and  not  to  the  word  flowers  only. 
But  that  whole  passage  clearly  and  naturally  bears  the 
■leaning  ascribed  to  it  by  the  innuendo ;  its  evident  mean- 
ing is,  that  flowers  capable  of  being  planted, — t.  e.  plants, 
roots,  and  flowers, — ^had  been  stolen  by  the  plaintiff  from 
the  defendant,  and  planted  in  Pierce's  garden.     In  de- 
ciding the  case  on  this  ground,  we  are  not  only  not  intro- 
ducing any  innovation,  but  abiding  strictly  by  the  rule 
hid  down  in  former  cases,  as  it  was  stated  by  Mr.  Matde. 

Judgment  affirmed. 
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Bxek.  of  Pleas, 
ia'i6. 


A  testator  de- 
vised certain 
real  estates  to 
trustees  and 
their  heirs,  up- 


ToLDERVY  r.  Colt  and  Others. 

James  bowman  CLARKE,  on  the  lOth  of  Jwly, 
1776^  by  his  will  devised  as  follows,  viz. : — I  give,  deviaet 
and  bequeath  unto   my  friends,   William   ToUervy  and 
on  trust  that  his    Thomas  Davis,  their  heirs  and  assiirns,  all  my  freehold 

daughter  Af.  '  .  . 

should,  until       messuages,  lands,  tenements,  and  hereditamentSi  situate, 

she  should  at- 
tain the  age  of 
twenty-one,  if 
sole  and  unmar 
ried,  receive 
out  of  the  rents 
and  profits  an 


lying,  and  being  in  the  county  of  Hereford  and  elsewherei 
to  have  and  to  hold  the  said  messuages,  lands,  tenements, 
and  hereditaments,  with  their  and  every  of  their  appurte- 
nances, unto  the  said  William  Toldervy  smd  Thomas  Davis, 
and*that*she  *  ^^^^^^  heiTs  and  assigns,  to  the  use  of  them  the  said  W!tf- 
shouid  there-      ij^ffg  Toldevcv  and  Thomas  Davis,  their  heirs  and  assiinis, 

after  and  untU  ^  .  . 

fheatuined  upon  the  trusts,  and  under  and  subject  to  the  powers, 
soirand°unmar-  provisocs,  and  limitations  hereinafter  expressed  and  de- 
ried,  receive  Ml  dared  of  and  concerning  the  same,  (that  is  to  say),  in  the 
but  in  case  hia     first  place,  to  the  intent  and  purpose  that  my  daughter 

Mallett  shall  from  time  to  time,  until  she  shall  hare 
attained  the  age  of  twenty-one  years,  if  sole  and  unmar- 
ried, have,  receive,  and  take  annually  out  of  the  reott 

she  should  be 

be  paid  only  an    and  profits  of  the  Said  premises  one  annuity  or  yearly 

annuity  of  501..     ^^^  ^f  gQ^^  ^^  ^^  p^jj    ^^   j^^^    ^^  ^,^^  ^.j   ^^|^^   jy. 

dervy  and  Thomas  Davis,  their  heirs  and  assigns,  by 
four  even  and  equal  portions,  at  or  upon  four  days  in  every 
year,  &c.  And  to  the  further  intent  that  my  said  daughter 
Mallett  may  from  time  to  time  thereafter  and  until  she  shall 
have  attained  the  age  of  thirty-one  years,  if  she  shall  so 
tail;  and  for  de-  long  remain  sole  and  unmarried,  have,  receive,  and  take 
sue,  in  trust  for   ^"^  of  the  rents,  isaues,  and  profits  of  the  said  premises 

his  the  testa- 
tor's sister  S.  and  her  heirs  for  ever:  provided  always,  that  in  case  his  said  daughter  M.  ahould 
marry  with  the  consent  of  the  trustees,  it  should  be  lawful  for  them  to  settle  the  estates  opon 
M,  and  her  husband  for  their  joint  lives  and  the  life  of  the  survivor,  with  remainder  to  the  isiM 
of  the  body  of  hi»  said  daughter,  in  such  shares  and  proportions  as  the  trustees  should  appoint, 
and  in  de&ult  of  such  appointment  in  such  shares  and  proportions  as  were  thereinbefore  limited. 
Jf.  married  with  the  consent  of  the  trustees  (upon  which  occasion  a  settlement  was  made  pur- 
suant to  the  will)  and  died  without  issue : — Held,  that  the  remainder  to  S,  was  conditional,  de- 
pending on  Af.'s  marriage  without  consent;  and  that  M,  having  married  with  consent,  the  remainder 
to  S.  failed,  although  JdT.  died  without  issue. 


said  daughter 
should  marry 
vrithottt  the 
consent  of  his 
trustees,  then 


for  her  sole  use, 
and  that  the  es- 
tates should  im- 
mediately upon 
the  marriage 
be  in  trust  for 
the  children  of 
his  daughter 
M.,  as  tenants 
in  common  in 
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one  further  or  other  annuity  or  sum  of  40/.  of  hke  money,  EjccH.  of  Pteat, 
to  be  paid  and  payable  to  her  by  the  said  WiUiam  Tol- 
dervy  and  Thomas  Davis,  or  the  survivor  of  them,  or  the 
heirs  or  assigns  of  such  survivor,  such  further  and  other 
annuity,  to  be  paid  and  payable  in  the  proportions  and 
on  the  days  and  times  as  the  said  annuity  of  60/.  is  ap- 
pointed to  be  paid,  the  first  payment  thereof  to  begin  and 
be  made  on  such  of  the  said  days  or  times  as  shall  first 
happen  next  after  she  shall  have  attained  the  said  age  of 
twenty-one  years ;  but  it  is  my  will,  and  I  do  hereby  de- 
clare, that  in  case  my  said  daughter  Mallett  shall  either 
die  before  she  shall  have  attained  the  age  of  thirty-one 
years,  or  afterwards  marry  without  the  consent  of  the  said 
WiUiam  Toklervy,  if  living,  and,  after  his  decease,  with- 
out the  consent  in  writing  of  the  said  William  Davis,  first 
had  and  obtained  under  the  hands  and  seals  of  them  re- 
spectively, then  she  shall  be  paid,  for  and  during  the  term  of 
her  natural  life  only,  one  annuity  or  yearly  sum  of  50/.,  and 
not  the  other  annuities  or  either  of  them,  which  shall  be  paid 
in  the  proportions  and  at  or  upon  the  days  and  times  as  the 
annuities  above  mentioned  are  appointed  to  be  paid;  the 
first  payment  thereof  to  begin  and  be  made  at  or  upon  such 
of  the  said  days  as  shall  first  happen  next  after  marrying 
without  such  consent  as  aforesaid  ;  which  said  last-men- 
tioned annuity  shall  be  paid  unto  my  said  daughter  for  her 
own  sole  and  separate  use,  exclusive  of  and  without  be- 
ii^  subject  or  liable  to  the  control,  debts,  or  engagements 
of  such  husband  as  she  may  marry  without  such  consent 
as  aforesaid ;  and  I  do  hereby  will,  order,  and  direct,  that 
the  receipt  and  receipts  of  my  said  daughter  shall  be  good 
and  sufficient  discharge   and   discharges  to  the  person 
and  persons  paying  the  same,  for  such  sum  and  sums  of 
money  as  shall  be  paid  to  her  by  virtue  of  this  my  will ; 
and  from  and  immediately  after  the  marriage  of  my  said 
daughter  without  sucli  consent  as  aforesaid,  I  will,  direct, 
and  devise,  that  all  the  said  freehold  messuages,  tene- 
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^ch.  qf  Pleat,  ments,  lands,  and  hereditaments,  with  their  and  every  of 

their  appurtenances,  shall  be  in  trust  for  all  and  every  of 
the  child  and  children  of  the  body  of  the  said  MaUeti  law- 
fully to  be  begotten,  in  such  shares  and  proportions,  manner 
and  form  as  they  the  said  William  Toldervy  and  TTkmuu 
Davis,  and  the  survivor  of  them,  or  the  heirs  of  such  sur- 
vivor, shall  from  time  to  time  direct  and  appoint,  with  or 
without  power  of  revocation ;  and  for  want  of  such  direction 
and  appointment,  in  trust  for  such  child  and  children, 
equally  to  be  divided  between  or  amongst  them,  (if  more 
than  one),  share  and  share  alike,  to  take  as  tenants  in 
common  and  not  as  joint  tenants,  and  the  several  and 
respective  heirs  of  the  bodies  of  all  and  every  such  child 
and  children  lawfully  issuing ;  and  in  case  one  or  more  of 
such  children  shall  happen  to  die  without  issue  of  his,  her, 
or  their  body  or  bodies  lawfully  issuing,  then^  as  to  the 
share  or  shares  of  him,  her,  or  them  so  dying  without 
issue,  in  trust  for  the  survivors  or  survivor^  and  others  or 
other  of  them,  to  be  equally  divided  between  or  amongat 
them,  (if  more  than  one),  share  and  share  alike,  to  take  as 
tenants  in  common  and  not  as  joint  tenants,  and  for  the 
several  and  respective  heirs  of  the  bodies  of  such  survivors 
or  survivor,  and  others  or  other  of  them ;  and  if  all  sudi 
children  but  one  shall  happen  to  die  without  issue  of  their 
bodies,  or  if  there  shall  be  but  one  such  child,  then  in  trust 
for  such  surviving  or  only  child,  and  the  heirs  of  his  or  her 
body  or  bodies  lawfully  issuing ;  and  for  default  of  such 
issue,  then  in  trust,  as  to  one  moiety  or  half  part  of  the 
said  freehold  messuages,  lands,  tenements,  hereditaments, 
and  premises,  for  my  sister.  Lady  Frances  Burrard,  and 
her  assigns,  for  and  during  the  term  of  her  natural  life; 
and  from  and  immediately  after  her  decease,  in  trust  and 
for  the  use  of  my  sister  Sarah,  the  wife  of  the  said 
William   Toldervy,  and  her  heirs  and  assigns  for  ever; 
and  as  to  the  other  moiety  of  the  said  messuages^  lands, 
tenements,  and  hereditaments,  with  the  appurtenances^  in 
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trust  and  for  the  use  of  the  said  Sarah  Tolderty^  hex  Eseh,ofPUat» 
heirs  and  assigns  for  ever.  The  testator  then  devised 
certain  leasehold  messuages  and  lands  to  his  trustees^ 
upon  the  same  trusts  and  under  the  same  limitations  as 
were  thereinbefore  limited  and  declared  concerning  his 
freehold  estate,  or  as  near  thereto  as  might  be,  and  the 
nature  of  the  several  leasehold  estates  would  admit  of,  to 
the  end  that  the  same  might  be  held  and  enjoyed  and  go 
along  with  the  freehold  estates  so  long  as  might  be,  and 
the  laws  of  England  would  permit.  There  then  followed 
this  proviso: — Provided  always,  and  it  is  my  will,  that  in 
case  my  said  daughter  shall  in  the  lifetime  of  the  said  Wil- 
liam ToUervjf  marry  with  his  approbation  and  consent, 
or,  after  his  decease,  with  the  good  liking,  approbation, 
and  consent  of  the  said  Thomas  Dams^  or  the  legal  re- 
presentative of  the  survivor  of  them,  then  and  in  such  case 
it  shall  and  may  be  lawful  for  them,  or  the  survivor  of 
them,  or  the  legal  representative  of  the  survivor  of  them,  to 
convey  the  said  freehold  messuages,  lands,  tenements, 
and  hereditaments,  and  to  assign  the  said  leasehold  mes- 
suages, lands,  tenements,  and  premises  unto  such  person 
and  persons,  use  and  uses,  as  they,  or  the  survivor  of  them, 
or  the  legal  representative  of  the  survivor  of  them,  shall 
think  proper ;  so  that  the  same  is  conveyed  and  assigned 
upon  trust  only,  and  for  the  use  of  my  said  daughter 
Malleit  and  such  husband  as  she  shall  marry  with  such 
consent  as  aforesaid,  for  and  during  their  joint  lives, 
and  the  life  of  the  survivor  of  them,  (but  not  without  im- 
peachment of  waste),  with  remainder  to  the  issue  of  the 
l)ody  of  my  said  daughter,  in  such  manner,  shares,  and  pro- 
portions as  they,  my  said  trustees,  or  the  survivor  of  them, 
shall  think  proper  to  direct  and  appoint ;  and  for  want  of 
such  direction,  limitation,  or  appointment,  in  such  shares 
and  proportions  as  are  hereinbefore  limited  respecting  the 
tame:  provided  further,  and  it  is  my  will,  and  I  do  hereby 
tttthorize  and  empower  my  said  trustees,  and  the  sur? ivor 
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Exch,  of  Pleat,  of  them,  and  the  legal  representative  of  such  survivor,  and 

more  especially  the  said  William  Toldervy^  not  only 
during  the  minority  of  my  said  daughter,  but  also  from 
time  to  time,  and  at  all  times  until  my  said  daughter  shall 
attain  the  said  age  of  thirty-one  years,  in  case  she  shall  so 
long  remain  and  continue  sole  and  unmarried,  (but  not 
otherwise),  to  allow  her,  my  said  daughter,  out  of  the  rents, 
issues,  and  profits  of  the  said  messuages,  lands,  tene- 
ments, hereditaments,  and  premises,  as  well  freehold  as 
leasehold,  and  the  monies  to  arise  from  the  sale  of  the  re- 
siduum of  my  personal  estate,  such  further  annual  sum 
and  sums  of  money  over  and  above  the  said  respective  ao* 
nuities  or  sums  of  60/.  and  40/.  payable  as  above  men- 
tioned, as  to  him  or  them  shall  seem  proper,  or  otherwise 
to  pay  and  lay  out  the  same  for  her  board,  education, 
maintenance,  or  support,  and  in  such  manner  as  they  or 
the  survivor  of  them,  or  the  legal  personal  representative 
of  the  survivor  of  them,  shall  think  fit;  so  that  the  same  do 
not  exceed  the  amount  of  the  annual  rents  and  profits  of 
the  said  hereditaments  and  premises,  and  the  interest  of 
the  said  money,  after  payment  of  all  taxes,  repairs,  and 
other  payments  and  outgoings  issuing  and  payable  out  of  the 
same  :  provided  furthermore,  that  in  case  my  said  daugh- 
ter should  marry  without  such  consent  as  aforesaid,  and 
shall  have  issue  of  her  body  lawfully  to  be  begotten,  then 
and  in  such  case  I  do  hereby  will,  order,  and  direct, 
authorize,  and  empower  my  said  trustees,  the  said  William 
Toldervy  and  Thomas  Davis,  and  the  survivor  of  them, 
and  the  legal  representative  of  the  survivor  of  them,  to 
lay  out  and  expend  all  or  such  part  or  parts  of  the  rents, 
issues,  and  profits  of  the  said  freehold  and  leasehold 
messuages,  lands,  tenements,  hereditaments,  and  premises, 
and  the  said  monies  and  interest  as  shall  remain  and  be 
received  after  payment  of  the  above-mentioned  annuity 
of  SOL  (above  in  that  case  devised  to  my  said  daughter),  in 
the  maintenance  and  education,  or  in  putting  out  appren- 
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lice^  or  otherwise  providing  for  the  issue  of  the  body  of  ^ch.  of  PUas, 
the  said  Malleti,  my  daughter,  lawfully  to  be  begotten, 
during  the  life  of  the  said  Mallett^  and  until  they  shall 
respectively  be  entitled  unto  their  respective  shares  of  the 
said  freehold  and  leasehold  messuages,  lands,  tenements, 
hereditaments,  and  premises  under  and  by  virtue  of  this 
my  will. 

The  testator  then  recited  that  he  was  entitled  to  the  re- 
version in  fee  of  certain  messuages  and  lands  in  White- 
ekapel,  which  be  thereby  gave  and  devised  to  his  sisters, 
Lady  Frances  Burrard  and  Sarah  Toldervy,  and  the  heirs 
and  assigns  of  the  said  Sarah  Toldervy. 

The  testator  died  on  the  ^6th  of  December ^  1776,  with- 
out revoking  his  will,  which  was  duly  proved  by  the  said 
WiUiam  Toldervy  and  Thomas  Davis,  who  took  upon 
themselves  the  trusts  and  execution  thereof.     The  said 
MaUeti  Clarke  was  the  only  child  and  heiress-at-law  of 
the  testator,  and  the  said  Lady  F.  Burrard  and  Sarah 
Toldervy  were  the  only  sisters  of  the  testator,  and  they 
all  survived  the    testator;    but  Lady  F.  Burrard  died 
shortly  after  him,  in  the  lifetime  of  the  said  Sarah  Tol- 
dervy.    In  the  year  1779  the  said  Malleti  CZarA^  attained 
her  age  of  twenty-one  years,  and  in  December,  1782,  with 
the  consent  of  the  said  Wm.  Toldervy,  married  the  Rev. 
James  Colt;  and  by  a  settlement,  dated  the  30th  of  No' 
tember,  1782,  the  trustees  conveyed  the  property  devised 
by  the  will  to  certain  uses  until  the  marriage,  and  after  the 
marriage  to  the  use  of  Mr.  and  Mrs.  Colt,  for  their  joint 
lives  and  the  life  of  the  survivor,  but  not  without  impeach- 
ment of  waste,  with  remainder  to  trustees  to  preserve 
eoDtingent  remainders,  with  remainder  to  all  and  every 
the  child  and  children  of  Mr.  and  Mrs.  Colt,  as  tenants  in 
eommon  in  tail,  with  benefit  of  survivorship ;  and  if  there 
ihould  be  but  one  such  child,  or  all  but  one  should  die 
without  issue,  to  the  use  of  that  child  in  tail.     Mr.  and 
Mrs.  Colt  died  without  ever  having  had  any  issue.     Wm. 
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ToUervtf  died  in  the  year  1790,  leaving  the  aaid  Sarah 
Totdervy  and  also  the  said  Thoma$  DanAi  him  surriving. 
Sarah  Toldervy  devised  all  her  real  and  leasehold  estates 
to  James  Bayley  Toldervy  in  fee.  James  Bayley  ToU 
dervy  died,  having  made  a  settlement  of  the  property  com- 
prised in  the  will  in  favour  of  his  wife  and  children. 

Sir  John  Colt,  the  nephew  of  Mr.  Coli,  having,  upon 
his  uncle's  death,  taken  possession  of  the  property,  this 
bill  was  filed  by  the  widow  of  James  Bayley  ToUerpy 
agunst  the  heir-at-law  of  the  surviving  trustee  under  the 
will,  and  against  the  children  of  James  Bayley  Tolderwy^ 
praying  for  a  delivery  of  the  property  and  title  deeda  to 
the  plaintiff ;  an  account  of  the  rents  and  profits  received 
by  the  defendant  (Sir  John  Coli)  since  the  death  of  his 
uncle ;  and  for  the  appointment  of  a  receiver. 

A  motion  having  been  subsequently  made  for  the  pro- 
duction of  the  deeds  and  documents  in  the  cause.  Lord 
Abimger,  C.  B.,  in  February,  1835,  after  consulting  Parte, 
B.,  upon  the  case,  decided  in  favour  of  the  plaintiflrs 
title  (a). 

A  motion  being  now  made  for  the  appointment  of  a  re- 
ceiver of  the  rents  and  profits,  and  the  application  being 
founded  on  title  alone,  on  the  matter  coming  on  to  be 
heard,  Lord  ^6f  itjfer,  C  B.,  considering  the  will  on  which 
the  plaintiff's  claim  depended  to  be  one  of  diflicult  con- 
struction, directed  the  case  to  heard  before  the  full  Court. 


Temple  and  fFiUcock  for  the  plaintiff. — In  this 
the  plaintiff  contends,  that,  upon  the  death  of  Mr.  and 
Mrs.  Colt  (who  was  the  testator's  daughter)  without  issue, 
the  estate  devised  to  the  sisters  by  the  will  took  effect, 
and  that  the  plaintiff,  the  devisee  of  Sarah  ToUervy^ 
the  testator's  sister,  became  entitled  to  the  estate.  The 
defendant  contends,  that  Mrs.   Colt,  the  daughter  and 


(a)  See  2  Y.  &  C.  240. 
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Jieires8-at-Iaw  of  the  testator,  was  entitled  absolutely  to  Exek.  qf  pum, 

1836 
the  estate,  she  having  married  with  the  consent  of  the 

trustee,  and  that  the  limitation  in  fee  to  the  sister  is  only 
founded  upon  the  condidon  that  the  daughter  married 
without  consent.    It  is  clear,  from  the  terms  of  this  will, 
that  it  was  the  testator*s  intention  to  give  to  his  daughter 
a  very  limited  interest  only,  and  to  give  to  his  sister  the 
ultimate  reversion  in  fee.     The  testator  gives  to  the 
trustees  the  whole  of  his  estate — ^not  merely  a  naked  legal 
estate — ^but  he  gives  them  very  important  powers — ^he 
gives  them  the  power  of  consenting  or  not  to  his  daugh- 
ter's marriage,  and  of  making  a  division  of  the  property 
amongst  his  daughter's  children.     It  is  to  be  observed, 
however,  that  the  power  as  to  the  consent  to  the  marriage 
during  the  life  of  William  Toldervy  is  not  given  to  the  two 
trustees,  but  to  the  husband  of  the  testator's  sister,  Sarah 
Toldervy,    He  never  contemplates  that  his  daughter  is  to 
have  any  power  of  intermeddting  with  the  estate.    He 
gives  her  no  part  of  the  estate,  nor  even  any  part  of  the 
rents  and  profits,  but  merely  an  annuity  out  of  the  rents 
and  profits ;  and  her  children  were  to  take  as  tenants  in 
common  in  tail  only  in  the  event  of  the  trustees  not  exer- 
cising the  power  of  distribution.    The  testator  then  goes 
ooy  ''  in  default  of  such  issue,"  to  devise  the  same  to  his 
^ters,  as  to  one  of  them  absolutely  in  fee.   If  the  will  had 
lested  here,  it  would  have  been  clear  that  the  sisters  were 
to  take  the  ultimate  remainder  in  fee  on  his  daughter  dying 
ivjthoot  issue.   In  a  subsequent  part  of  the  will,  the  testa- 
tor, notwithstanding  his  having  before  contemplated  and 
provided  for  a  marriage  with  consent,  goes  on  to  recite  that 
he  is  entitled  to  the  remainder  in  fee  of  certain  heredita- 
ments in  W/diechapelj  and  devises  the  same  to  his  sisters 
in  fee — marking,  therefore,  that  although  his  attention 
had  been  drawn  to  the  event  of  a  marriage  with  consent, 
he  still  considered  hia  sisters  as  the  ultimate  takers  of  his 
property.    No  one  can  read  this  latter  part  of  the  will 
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^*^\^i/^^*  without  seeing  that  it  is  connected  with  the  former  part, 

and  with  the  provision  in  case  of  a  marriage  with  consent 
That  provision  as  to  the  marriage  with  consent  is  not  intro- 
duced as  a  substantive  devise,  but  only  as  varying  the  in- 
terest of  his  daughter  in  the  estate,  leaving  her,  under  any 
circumstances,  no  greater  estate  than  an  estate  impeachable 
of  waste.  After  the  provision  referring  to  a  marriage  with 
consent,  the  testator  gives  to  the  trustees  a  power  to  increase 
the  daughter's  allowance,  in  case  she  continued  single  until 
she  attained  the  age  of  thirty-one,  and  he  then  makes  pro* 
vision  for  the  maintenance  of  the  children  in  the  event  of 
a  marriage  without  consent ;  thus  mixing  the  whole  into 
one  general  devise,  the  intention  of  which  was  to  give  to 
the  daughter  a  limited  interest  for  her  life,  and  to  make 
provision  for  her  issue  if  she  should  have  any ;  but  if  she 
died  without  issue,  then  to  give  to  his  sisters  the  ultimate 
reversion  in  fee.  [Lord  Abinger^  C.  B. — The  testator  has 
not  provided  for  the  event  of  his  daughters  not  marrying 
at  all.  Alderson,  B. — Suppose  she  attained  thirty-one, 
and  did  not  marry,  what  interest  would  she  take  ?]  He 
gave  her  nothing,  and  intended  to  give  her  nothing,  but 
a  limited  interest ;  but  there  is,  it  is  submitted,  sufficient  in 
the  will  to  enable  the  trustees  to  make  provision  for  her  in 
the  event  of  her  attaining  thirty-one  and  not  marrying. 
It  is  clear  that  he  meant  to  give  his  whole  estate  away, 
and  the  ultimate  limitation  is  to  the  sister,  whom  the  plain- 
tiff represents.  But  it  will  perhaps  be  said,  that  by  this 
construction  the  heir-at-law  would  be  disinherited,  and 
that  the  heir-at-law  is  not  to  be  excluded  unless  the  inten- 
tion be  manifest.  [Lord  Abinger,  C.  B. — The  notion 
that  we  are  to  consider  the  heir-at-law  as  a  particular 
favourite  has  long  been  exploded.  The  heir-at-law  is  not 
to  be  ousted  but  by  the  plain  expressed  intention  of  the 
testator,  or  by  necessary  implication.  Alderson,  B. — All 
that  can  be  said  is,  that,  primd  facie,  the  heir-at-law  has  a 
clear  title;  and  in  order  to  take  away  n  clear  title,  you  must 
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shew  another.]  If  the  devise  is  not  complete,  the  heir  is  en-  Exek.o/PUas, 
titled  to  what  is  not  disposed  of,  both  in  equity  and  at  law ; 
but  where  the  testator  has  made  a  complete  legal  devise 
of  the  whole,  the  heir-at-law  is  disinherited ;  and  no  regard 
is  to  be  paid  in  a  court  of  equity  to  any  thing  but  the  bare 
construction  of  the  will.  That  principle  was  laid  down  in 
Falkland  v.  Bertie  (a).  Now,  in  this  case,  it  is  clear  that 
the  testator  intended  to  devise  his  whole  estate  away,  and 
the  devise  to  the  trustees  (which  is  all  which  the  law  can 
follow)  is  in  this  instance  complete.  The  fair  construction 
of  the  will  is  then  to  be  considered^  without  regard  either 
to  the  heir-at-law  or  the  devisee.  The  general  intention 
of  the  testator  must  prevail  even  against  express  words 
which  are  inconsistent  with  that  intention.  Synge  v. 
Hale9  (b),  TheUuuon  v.  Woodford  (c).  In  Sherrait  v. 
BetUley  (d),  the  late  Master  of  the  Rolls,  Sir  J»  Leach, 
nays,  **  If  the  general  intention  of  the  testator  can  be  col- 
lected upon  the  whole  will,  particular  terms  used  which 
are  inconsistent  with  that  intention  may  be  rejected  as  in- 
troduced by  mistake  or  ignorance  on  the  part  of  the  tes- 
tator as  to  the  force  of  the  words  used/*  and  he  carried 
that  principle  so  far  as  to  reject  the  words  "  heirs,  execu- 
tors, administrators,  and  assigns"  for  the  purpose  of 
giving  effect  to  the  general  intention  of  the  testator.  The 
same  principle  was  acted  upon  in  Crone  v.  Odell  (e).  If, 
therefore,  the  proviso  as  to  the  daughter's  marriage  with 
consent  be  repugnant  to  the  rest  of  the  will,  it  must  yield 
to  the  general  intention  of  the  testator  to  be  collected 
upon  the  whole  will.  In  Crone  v.  Odell  it  is  also  said,  that 
in  construing  a  will  the  Court  will  look  to  the  state  of  the 
testator's  family,  not  to  control  an  obvious  intention,  but 
circumstances  from  which  the  Court  may  be  better  able 


(«)  2  Vem.  340.  (d)  2  Mylne  &  K.  157- 

(h)  2  Ball  &  B.  507,  511.  (e)  1  Ball  &  Beatty,  470,  480, 

(c)  4  Ves.  227.  481. 


S60  CASES  IN  THE  EXCHEQUER, 

fixch,ofPUas,   to  judge  OS  to  what  his  mtention  was.     In  this  case  the 

testator  had  a  daughter  and  two  sisters^  one  of  whom  was 
married  and  had  children.  His  intention  might  therefcNre 
have  been  to  provide  for  his  daughter  and  her  husband,  in 
case  she  married  with  consent,  and  to  provide  for  the  issue 
of  his  daughter,  whether  she  married  with  or  without  con* 
sent ;  and  having  so  provided  for  his  daughter,  he  gives 
the  whole  estate  to  his  sisters,  subject  to  those  limitations 
which  he  had  previously  chalked  out.  The  testator,  (with- 
out looking  out  of  the  will,)  manifestly  contemplated  some 
danger  of  his  daughter  making  an  imprudent  marriage, 
and  wished  to  provide  against  it,  and  he  does  it  by 
placing  her  under  the  protection  of  her  natural  protector 
(her  uncle),  and  requires  his  assent  to  the  marriage,  as 
the  terms  on  which  the  estates  which  he  has  before  chalked 
out  were  to  devolve  to  her ;  but  in  the  event  of  her  not 
marrying  with  that  consent,  he  proposes  then  to  cut  her 
do¥m  to  50/.  a-year,  with  a  direction  to  the  trustees  to  ac- 
cumulate the  residue  for  the  general  purposes  of  his  wilL 
The  testator  has  by  the  first  clause  made  an  ample  provi- 
sion of  all  he  intends  for  the  daughter  in  case  she  mar- 
ries without  consent.  In  the  second  clause  he  contem- 
plates a  distinct  thing  altogether.  In  the  first  he  is  look- 
ing to  the  obedience  or  disobedience  of  his  daughter. 
There  is  a  provision  in  either  case.  In  the  second  he  is 
looking  not  at  his  daughter,— he  has  ceased  to  regard 
obedience  or  disobedience;  he  says,  I  intend  now  to  pro- 
vide for  her  children.  Having  done  that  in  two  modes  by 
the  aid  of  the  proviso,  he  then  says  ''  whom  else  have  I  to 
consider  t  1  have  stated  in  my  will  that  I  have  two  sisters.'* 
And  then  the  statement  comes,  "  in  default  of  such  issue, 
then  in  trust,  &c."  Now  it  would  do  very  little  violation  to 
this  will,  and  would  only  be  explaining  the  clear  intention 
of  the  testator,  to  insert  these  words — "  and  for  default  of 
such  issue,  then  I  direct  that  the  said  trustees  shaU  sioMd 
seised  of  my  estates  in  trust."    But  it  is  not  necessary  to 
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iDfcroduGe  such  a  clause,  as  it  is  implied;  although,  for  the  ^ch,  of  Pkas, 
purpose  of  a  more  ample  reading,  it  would  be  proper  to 
introduce  it.  [Parke,  B. — The  grammatical  construction  is 
at  present  against  you,  because  the  directions  to  the  trus* 
tees  to  stand  seised  are  all  of  them  in  that  clause  of  the 
will  which  provides  for  the  event  of  the  daughter  marrying 
without  consent.   Then  comes  the  question  whether  it  may 
not  be  altered,  which  you  say  would  make  the  grammatical 
ccmstruction  in  your  favour.]  The  language  just  preceding 
is,  "  the  heir  of  his  or  her  body  or  bodies  lawfully  issuing, 
and  for  want  of  such  issue;" —  then  there  is  no  connecting 
word; — ^ic  is  "  in  trust."     [Parke,  B. — The  clause  would 
ran  thus  :-*'And  from  and  immediately  after  the  marriage 
of  my  said  daughter  without  such  consent  as  aforesaid, 
I  will  and  direct  that  all  the  said  freehold  messuages, 
lands,  tenements,  and    hereditaments,    with    their   and 
every  of  their  appurtenances,  shall  be  in  trust  for  all  and 
every  the  child  and  children — then  there  goes  on  the  de« 
scription  of  the  estate  of  the  children, — and  for  default  of 
tach  issue,  then  in  trust  as  to  one  moiety,  that  the  estates 
shall  be  in  trust  for  my  sister  Lady  Frances  Burrard,  and 
so  forth.     Now  according  to  the  strict  grammatical  con- 
atruction  of  these  words,  it  would  appear  that  the  condi- 
tion overrides  all ;  still  it  may  be  limited  and  controlled 
by  the  context.  Alderson,  B. — You  want  to  make  a  fresh 
limitation  altogether.  I  think  you  ought  not  to  be  allowed 
to  change  the  expression,  to  make  it  a  separate  sentence.] 
It  is  not  proposed  with  a  view  of  changing  the  meaning  of 
the  sentence,  but  as  a  mode  of  conveying  what  it  is  con- 
tended must  be  assumed  to  be  the  intention  of  the  testator. 
The  testator  having  provided  for  his  daughter,  he  then 
contemplates  the  failure  of  issue,  and  he  has  a  new  set  of 
i^rsons  to  bring  under  his  consideration,  on   whom  he 
^would  naturally  fix,  namely,  his  two  sisters ;  and  it  is  merely 
suggested  that  it  would  be  a  natural  mode  of  putting  it, 
tiiat  when  he  contemplates  these  persons,  he  would  begin 
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;«eA.  t4  PUtu,  a  new  clause ;  then,  having  only  two  sisters  to  provide  for, 
he  begins — *^  In  trust  as  to  one  moiety  or  half  part  of  the 
said  freehold  messuages,  lands,  tenements,  hereditaments, 
and  premises,  for  my  sister  Lady  Frances  Burrard, ''  and  so 
forth.  Now,  assuming  that  that  clause  was  continuous, 
and  that  the  testator  did  not  take  up  his  pen  again  to 
write  a  new  sentence,  although  it  was  natural  for  him  to 
do  so,  and  taking  the  grammatical  construction  to  connect 
that  sentence  in  the  strongest  way  that  it  can  be  contended 
for  on  the  other  side,  and  that  the  testator  had  left  out 
altogether  the  limitation  to  the  children — supposing  the 
testator  to  have  gone  directly  to  dispose  of  his  estate  to 
his  sisters,  how  would  the  clause  have  read-^^'and  from  and 
immediately  after  the  marriage  of  my  said  daughter,  with- 
out such  consent  as  aforesaid,  I  will  and  devise  that  all 
the  said  tenements,  &c.,  shall  be  in  trust  as  to  one  moiety 
or  half  part  for  my  sister  Lady  Frances  Burrard^'  and  so 
forth ;  what  effect  has  it  ?  It  merely  remits  it  back  to  the 
same  position  in  which  the  issue  stood ;  they  are  imme- 
diately to  take  in  the  event  of  the  daughter's  death,  having 
married  without  consent,  and,  by  the  introduction  of  the 
proviso,  to  be  postponed  in  the  event  of  the  marriage  with 
consent,  the  testator  having  inserted  the  word  ''  imme- 
diately," for  the  purpose  of  taking  care  that  it  should  not 
come  in  conflict  with  the  proviso  which  he  afterwards  in- 
tended to  introduce;  so  that  the  marrying  without  consent 
affects  only  the  time  at  which  the  estates  are  to  come  into 
possession,  and  does  not  at  all  affect  the  limitations.  Then 
it  becomes  a  limitation  which  is  to  take  effect  either  way, 
according  to  the  determination  of  that  state  of  circum- 
stances ;  and  if  the  state  of  circumstances  contemplated 
do  not  occur,  then  instanter.  [Lord  Abinger,  C.  B, — Does 
not  the  question  arise,  whether  the  words  ''  in  default  of 
such  issue  **  mean  "  in  default  of  the  issue  of  the  marriage 
without  consent  ;'*  or  whether  they  do  not  mean  ''  in  de- 
fault of  the  issue  of  the  daughter  generally?'*]     With 
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respect  to  the  question  whether  the  words  *'  such  issue  "  JSjtcA.  of  Please 
amount  to  a  condition  dr  a  conditional  limitation,  the  recent 
case  of  M^Kinnon  ▼.  Sewell  (a)  is  an  authority  to  shew 
that  it  is  a  conditional  limitation,  and  not  a  condition. 
In  that  case  there  was  a  bequest  of  a  residue  to  D.  for 
life,  with  remainder  to  her  daughter  L.  if  she  should  sur- 
vive her  mother  and  attain  twenty-one ;  but  if  not,  then 
to  such  other  children  of  2).  as  should  be  living  at  their 
mother's  decease  and  should  attain  twenty-one ;  and  if  all 
such  other  children  should  die  under  twenty-one,  then 
over  to  M. — Z).  survived  her  daughter  Z.,  and  her  only 
odier  child  attained  twenty-one,  but  died  in  her  lifetime. 
It  was  there  held,  that,  on  the  death  of  Z).  leaving  no  chil- 
dren, the  bequest  over  to  M.  took  effect :  and  that  the 
remainder  to  ''such  other  children*'  wks  a  conditional 
limitation,  and  not  a  condition,  and  that  in  the  event  the 
remainder  over  Was  good.  [Alderson,  B. — The  word 
"  such,"  according  to  the  argument,  as  I  collect  it,  is  not 
a  description  of  the  particular  sort  of  issue  at  all ;  inas- 
much as,  whether  the  daughter  married  with  consent  or 
without  consent,  the  issue  are  to  take,  but  that  they  take 
immediately  in  the  one  case,  and  after  the  estates  to  be 
interposed  by  the  proviso  in  the  other :  therefore,  inas- 
much as  the  limitation  over  is  general  on  the  failure  of 
such  issue,  it  means  on  the  failure  of  the  issue  of  the 
body,  whether  they  take  mediately  or  immediately.]  The 
sisters  stand  exactly  in  the  same  position,  in  the  testator's 
mind,  whether  the  daughter  marries  prudently  or  impru- 
dently :  only  as  he  proposes  a  reward  to  the  daughter  for 
her  prudent  marriage,  and  as  an  inducement  to  her  to 
marry  properly,  he  proposes  to  give  that  in  the  event  of 
her  marrying  with  the  consent  of  the  trustees,  which  is 
ordinarily  expected  in  a  marriage  settlement,  namely,  an 
estate  to  her  and  her  husband  for  their  joint  lives,  and  the 
life  of  the  survivor. 

(a)  2  Mylne  &  Keen,  202. 
VOL,  I.  T  .  M.  W. 


264  CASES  IN  THE  EXCHEQUER, 

Exch.  of  Pleat,       Stinton  appeared  for  the  representative  of  the  surviving 

trustee^  and 

Johnes  for  the  children  of  James  Bayley  Toldervy* 

Knight^  Preston^  and  Cooper^  for  the  defendant.   Sir 
John  Colt. — Upon  the  sound  construction  of  this  will, 
Mrs.  Toldervy  was  entitled  to  the  estate  in  question  only 
in  the  event  of  the  testator's  daughter  marrying  without 
consent.     It  was  a  condition  precedent  depending  upon 
her  marriage  without  consent ;  and,  as  that  event  has  not 
happened,  that  remainder  never  vested.     It  has  been  pro- 
perly said,  that,  in  considering  this  will,  the  Court  ought 
to  place  themselves  in  the  situation  of  the  testator,  and 
consider  the  state  of  his  family.     He  was  a  widower  with 
one  child,  a  daughter:  he  provides  in  his  will  in  the  most 
anxious  manner  for  his  daughter's  welfare,  and  she  is  the 
principal  object  of  his  care  and  attention.     It  is  plain  that 
he  intended  to  provide  for  his  own  posterity  in  preference 
to  any  other  class  of  persons,  and  that  in  no  event  should 
any  other  person  take  his  property  until  his  own  posterity 
were  exhausted.     It  is  the  will  of  a  man  who  knew  that 
his  only  child,  the  object  of  his  care  and  affection,  was  bis 
heir-at-law  and  his  sole  next  of  kin,  and  that  what  he  did 
not  dispose  of,  the  object  of  his  principal  care  and  solici- 
tude must  by  law  obtain.    There  are  certain  general  rules 
of  construction  of  all  wills,  and  which  will  be  material  in 
construing  the  present.     The  first  is,  that  no  Court  is  at 
liberty  to  depart  from  the  grammatical  and  proper  con* 
struction  of  the  language  used  in  the  instrument,  unless 
required  by  an  evident  necessity  resulting  from  the  appa- 
rent intention  of  the  testator  to  be  collected  upon  the 
whole  will.     [Parke,  B. — It  appears  to  me,  that  the  best 
language  in  which  that  rule  is  expressed  is  in  the  words 
of  Mr.  Justice  Burtoriy  in   Warburton  v.  Loveland  (a), 

(a)  1  Hudson  &  Brooke,  648. 
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where  he  applies  it  to  the  construction  of  statutes.]  Another  Exek.  of  pieas, 
rule  of  universal  application  is,  that,  in  construing  a  will 
of  any  obscurity,  you  must  not  merely  contemplate  the 
events  which  have  happened,  but  those  which  might  by 
reasonable  possibility  have  happened.  [Lord  Abinger^ 
C.  B. — ^That  the  testator  might  reasonably  have  contem- 
plated.] Another  rule  is,  that  the  heir-at-law  has  aprimd 
facie  tide,  and  is  not  to  be  disinherited  without  express 
words,  or  unless  a  clear  intention  is  shewn  to  devise  the 
estate  to  another.  A  fourth  rule  is,  that,  although  in 
general  it  is  to  be  presumed  that  a  testator  sitting  down 
to  make  his  will  does  not  intend  to  die  intestate,  the  ob- 
servation loses  its  force  where  the  individual  who  would 
take  in  case  of  his  intestacy  is  noticed  in  the  will  as  an 
object  of  his  care  and  attention.  Fifthly,  that  you  must 
bear  in  mind  what  the  governing  motive  or  predominant 
feeling  of  the  testator  was,  to  be  collected  from  the  will, 
and  you  must  give  effect,  if  possible,  to  all  the  words  of 
the  will,  but  you  must  not  strain  obscure  words  to  bear  on 
a  subject  foreign  to  such  general  intention. 

First. — Let  us  consider  this  will  as  if  no   power  to 
enable  the  trustees  to  make  a  settlement  on  his  daughter's 
marriage  with  consent  had    been  inserted  in  it;   and, 
ieeondlt/t  as  if  such  a  power  had  been  inserted.     On  the 
first  supposition  the  construction  of  the  will  is  obvious. 
The  testator  gives  his  whole  estates  to  the  trustees  upon 
the  trusts  after-mentioned.     It  is  quite  clear  that  an  equit- 
able limitation,    or  a  limitation  of  an  equitable  estate, 
whether  created  by  will  or  not,  is  subject  to  the  same 
imlea  of  construction  as  a  limitation  of  a  legal  estate.     But 
ttere  is  a  distinction  between  trusts  executory  and  trusts 
^HLecuted.     In  the  former  the  Court  considers  the  inten- 
sion of  the  testator,  and  acts  according  to  it ;  in  the  latter 
ca  Court  of  equity  follows  the  law.     Jervoise  v.  The  Duke 
^  Northumberland  (a).     In  that  case  Lord  Eldon  says : 

(«)  1  Jac.  &  Walk.  570. 
t2 
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Exch,  of  Pleas,  '*  I  repeat,  where  there  is  a  trust  executory ;  because  one  is 
^  '  ^  a  good  deal  confused  by  the  inaccuracy  of  the  expressions 
ToLDERVT  trust  executory  and  executed.  Tlie  latter,  no  doubt,  in 
Colt.  one  sense  of  the  word,  is  a  trust  executory — that  is,  if 
A.  B.  is  a  trustee  for  C.  Z>.,  or  for  C  D.  and  others,  that, 
in  this  sense,  is  executory,  that  C.  £>.,  or  C.  D.  and  the 
other  persons,  may  call  upon  A.  B.  to  make  a  convey- 
ance and  execute  the  trust ;  but  these  are  cases  where  the 
testator  has  clearly  decided  what  the  trust  is  to  be ;  and, 
as  equity  follows  the  law,  where  the  testator  has  left 
nothing  to  be  done,  but  has  himself  expressed  it,  there 
the  effect  must  be  the  same,  whether  the  estate  is  equit- 
able or  legal."  This  is  not  a  trust  executory.  If  any- 
thing, it  is  a  trust  executed;  and,  as  a  consequence,  the 
will  must  be  read  precisely  in  the  same  manner  by  a  Court 
of  equity  as  it  would  be  read  by  a  Court  of  law,  if  all 
the  dispositions  in  the  will  were  of  the  legal  estate.  It 
is  thus  laid  down  in  Sanders  on  Uses  (a) : — "  It  is  a  maxim 
generally  received,  that  in  the  construction  of  trusts  the 
Courts  of  equity  adopt  the  rules  of  law  applicable  to 
legal  estates."  That  proposition  is  supported  by  what 
was  said  by  Lord  Hardwicke  in  Garth  v.  Baldwin  (6) : — 
*^  In  limitations  of  a  trust  either  of  real  or  personal  estate, 
the  construction  ought  to  be  made  according  to  the  con- 
struction of  limitations  of  a  legal  estate — with  this  dis- 
tinction, unless  the  intention  of  the  testator  plainly  ap- 
pears to  the  contrary."  It  is  quite  clear,  therefore,  that 
in  this  part  of  the  will  there  being  no  conveyance  directed, 
and  nothing  to  be  done  by  the  trustees,  they  had  not  the 
legal  estate  to  convey,  but  only  a  trust  executed.  The 
trusts  of  the  will  are,  to  pay  his  daughter  60/.  a-year 
until  she  attains  twenty-one,  if  she  remains  sole;  and 
after  that  period  the  further  sum  of  40/.  until  she  attains 
the  age  of  thirty*  one,  if  she  so  long  remains  sole  and 

(a)  4th  Edit.  p.  269.  (6)  2  Ves.  sen.  655. 
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unmarried.   It  then  goes  on — and  in  case  my  said  daughter  Exeh.  of  PUas, 
MaUeti  shall  either  "die"  (which  must  be  rejected  to         ^^^' 
make  sense  of  the  clause)  shall  either  before  she  shall 
have  attained  the  age  of  thirty-one,  or  afterwards,  marry 
without  the  consent,  &c.,  then  she  shall  be  paid  for  the 
term  of  her  life  50/.  a-year  to  her  separate  use ;  ^*  and 
from   and   immediately   afcer  the  marriage   of  my  said 
daughter  without  such  consent  as  aforesaid,  I  will,  direct, 
and  devise  that  all  the  said  freehold  hereditaments  shall 
be  in  trust  for  all  and  every  the  child  and  children  of  the 
body  of  my  said  daughter/'  which  includes  all  the  issue. 
It  then  goes  on — '*  and  in  default  of  such  issue,  then  in 
trust.*'    To  make  sense  of  that  it  is  necessary,  according 
to  grammatical  construction,  to  go  up  to  the  verb,  which  is, 
that  they  shall  ^'  stand  seised  in  trust."  But  when  are  they 
to  stand  seised  in  trust  ?    From  and  after  the  marriage 
without  consent.  The  argument  on  the  other  side  is,  that, 
if  words  were  inserted  here,  it  would  be  different ;  but  they 
mte  not  there,  and  the  whole  argument  is  founded  upon 
the  notion  that  the  testator  intended  in  any  event  that  his 
aisters  should  take.  But  no  such  intention  is  any  where  to 
%e   found.     Considering  the  will  in  this  point  of  view, 
.xiamely,  independent  of  the  subsequent  power  to  appoint 
in  case  of  a  marriage  with  consent,  can  it  be  a  question 
whether  th^  title  of  the  ultimate  devisee  was  not  to  de- 
pend on  the  condition  annexed  to  the  life  estate?     In 
%be  event  of  a  marriage  without  consent  the  words  are 
^ear  and  plain.     The  grammatical  construction  of  the 
^ords  does  not  give  it  to  the  sisters,  and  it  cannot  be 
4given  to  them  against  the  grammatical  construction  ex- 
cept to  fulfil  an  evident  intention  of  the  testator,  and  no 
such  intention  can  be  collected  from  the  will.     If  the  will 
Tested  here  there  could  be  no  doubt.     The  questions  to 
be  couNiden  d  are  those  which  have  arisen  in  many  other 
cases,  whether  when  in  a  series  of  limitations  there  is  a 
condition  or  a  contingency  plunly  aficcting  one  set  of  a 
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Btefu  of  Pleas,  series  of  limitations,  it  is  or  is  not  to  be  carried  on  to 

the  other  limitations  of  the  series;  and  also  whether 
an  ultimate  limitation,  which  depends  on  the  failure  of  a 
prior  limitation,  ought  to  be  let  in,  when  the  prior  limi- 
tation never  comes  into  effect  at  all;  and  also  where, 
though  the  prior  limitation  comes  into  effect,  it  deter- 
mines not  in  the  mode  which  the  testator  has  pointed 
out  as  the  expected  mode  of  determination.  There  are 
many  cases  both  ways ;  but  Mr.  Justice  Bayley  has  given 
the  key  to  them  all  in  an  interlocutory  observation  in  the 
case  of  Warier  v.  Hutchinson {ai)»  He  there  says:  '*  In  Doe 
V.  Shippard,  in  case  his  daughter  survived  her  husband, 
the  testator  created  a  variety  of  limitations  ;  and  the  Court 
considered  that  as  being  a  conditional  devise,  because 
they  said  the  testator  might  have  an  object — he  might 
wish  to  prevent  her  providing  for  her  after-born  children 
by  another  husband."  The  cases  bearing  on  this  subject 
are  Murray  v.  Jones  (6),  Jones  v.  IVestcomb  (c),  GrulUver 
V.  Wicket  (d)f  Williams  v.  Chitiy  (e),  Holmes  v.  Cradock  (/), 
Parsons  v.  Parsons  (g)^  Simpson  v.  Vickers{h)^  and  Hum- 
ber stone  v.  Stantoti  (t).  M^Kinnon  v.  Sewell  is  also  one 
of  the  same  class.  That  was  decided  on  this  principle, 
that  it  cannot  be  inferred  to  be  a  testator's  intention  to 
give  the  estate  over  if  the  children  of  A.  should  die  under 
twenty-one,  but  not  to  give  it  over  if  such  children  never 
come  tn  esse:  therefore  it  was  held,  that,  there  being 
merely  a  defective  specification  of  the  modes  in  which  the 
previous  limitations  might  fail,  the  limitation  over  must 
take  effect,  notwitlistanding  the  previous  limitation  had 
failed  in  a  manner  not  contemplated  and  provided  for.  In 
Murray  v.  Jones  (A),  Sir  William  Grant  says:  **  It  is  clear 

(a)  1 B.  &  C.  749;  3  D.  &  R.  68.  (f)  3  Ves.  320. 

(b)  2  Ves.  &  B.  313.  (g)  5  Ves.  6/8. 

(c)  1  Eq.  Cas.  Abr.  245.  (//)  14  Ves.  341 . 
(cO  1  Wils.  106.  («)  1  Ves.  &  B.  385. 
(r)  3  Ves.  645.  (k)  2  Ves.  &  B.  322. 
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that  the  testatrix  was  not  here  prescribing  substantive  ^cA.  of  PUas, 
conditions  in  the  proper  sense  of  the  word  on  which  the     s.^^^.^.^ 
original  devises  should  depend ;  but  was  specifying  events      Toldervy 
in  which  the  former  limitation  would  fail,  and  an  opening         colt. 
would  be  made  for  that  which  was  to  be  substituted  in  its 
place."     So  that  those  cases  do  not  touch  the  present, 
which  is  not  the  question  of  displacing  a  prior  limitation, 
or  letting  in  subsequent  devisees,  upon  the  ground  that 
the  mode  in  which  the  prior  limitation  fails  makes  no  differ- 
ence, but  is  really  a  question  whether  the  prior  condition  or 
contingency  does  not  over-ride  all.     The  doctrine  of  con- 
ditional limitations  is  of  very  early  origin.     The  first  case 
was  HolcroJVs  case  (a) ;  and  the  principle  which  pervades 
all  the  authorities,  from  that  case  to  M*Kinnon  v.  Sewell^ 
is,  that  the  Court  will  never  construe  words  in  a  will  to  be 
words  of  limitation,  where  the  words  according  to  their 
natural  import  are  words  of  condition,  except  it  is  to  ef- 
fect the  manifest  and  undoubted  intention  of  the  testator. 
If  the  words  according  to  their  natural  import  are  words 
of  condition,  they  must  be  construed  as  words  of  condi- 
tion>  unless  the  Court  can  collect  from  some  other  part 
of  the  will,  that  the  testator  did  not  mean  them  to  be 
"vords  of  condition,  but  only  words  of  limitation.     To 
«pply  that  principle  to   the  present  case — the  failure  of 
Sssue  cannot  be  connected  with  the  marriage  without  con- 
sent, or  vice  versd.     The  one  is  not  comprehended  in  the 
other,  in  the  way  in  which  the  death  of  a  child  under 
twenty-one  is  comprehended  in  the  event  of  the  person 
aamed  having  no  child  at  all.    The  grammatical  construc- 
tion makes  the  condition  or  contingency  referable  equally 
to  the  remainder  over  and  to  the  preceding  estate.     In 
order  to  warrant  a  departure  from  the  ordinary  grammati- 
cal construction,  the  plaintiff  ought  to  shew  an  intention 
on  the  part  of  the  testator  to  the  contrary ;  but  here  none 

(fl)  Moore,  4^7. 
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Exck,  of  Pleas,  such  is  shewn.    The  governing  motive  of  his  will  was  to 

protect  his  daughter  from  an  imprudent  marriage.  It  19 
submitted,  that  the  testator's  sisters  were  never  intended 
to  take,  except  in  the  conjoint  event  of  a  marriage  without 
consent  and  a  fetilure  of  issue.  The  Court  has  been  asked 
to  read  the  word  *'  or"  '^  and ; "  and  there  are  many  cases 
in  which  the  Court,  to  effectuate  the  intention,  would  do 
so :  but  where  is  the  evidence  of  intention  here !  The 
words  upon  marriage  without  consent  govern  the  whole 
series  of  limitations,  down  to  the  limitation  of  ilve  remain- 
der in  fee  in  contingency  to  the  sisters  of  the  testator. 
There  has  here  been  a  partial  intestacy.  The  testator 
clearly  and  advisedly  left  a  portion  of  his  property  to  be 
dealt  with  by  the  law  ;  he  makes  no  will  as  to  the  renta 
which  shall  accrue  from  the  time  when  his  daughter  shall 
attain  thirty-one  unmarried.  Until  she  shall  die  or  marry 
he  makes  no  provision  for  it,  because  the  law  would  pro- 
vide for  it;  and  the  same  feeling  has  actuated  him  in  other 
parts  of  the  will.  In  the  event  of  a  marriage  without  con- 
sent, the  estate  is  strictly  settled  on  the  issue  of  the  mar* 
riage ;  nay,  more,  if  there  should  be  no  issue,  and  to  guard 
against  her  husband  persuading  her  to  give  him  the  estate 
by  means  of  a  fine  or  otherwise,  he  settles  it  on  his  sister. 
Even  the  50/.  a  year  is  settled  to  the  dadghter's  separate 
use.  Then,  what  is  there  inconsistent  with  holding  it  to 
be  his  intention,  that,  if  his  daughter  should  die  unmar- 
ried, she  was  to  have  the  disposition  of  her  own  property? 
There  is  no  intention  shewn  to  exclude  her  from  it.  The 
children  were  to  take  if  she  married  without  consent ;  and, 
in  default  of  issue  of  such  a  marriage,  the  sisters  were  to 
take.  When  once  a  marriage  without  consent  takes  place, 
the  condition  is  performed,  and  the  estate  becomes  fixed 
to  the  series  of  limitations  which  exhaust  the  fee. 

The  argument  has  hitherto  proceeded  as  if  the  will 
had  not  contained  the  subsequent  proviso ;  but  let  us 
now  consider  it  with  that  proviso  in  the  will.     The  testa* 
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tor  reasons  thus — "  I  have  protected  my  daughter  in  this  Bxeh.  of  Pkas, 
way,  but  a  case  may  arise  of  a  proper  marriage  with  con- 
sent, and  in  which  my  trustees  may  think  a  settlement 
prudent ;  and  in  that  case,  I  give  them  power  to  interfere." 
Consider  the  subsequent  clauses  with  this  view.     The 
will  is,  '^  Provided  always,  that,  in  case  my  daughter  shall, 
in  the  lifetime  of  JV.  T.,  marry  with  his  consent,  or,  after 
his  decease,  with  the  consent  of  T,  £>.,  or  the  legal  repre- 
sentative of  the  survivor,  then  it  shall  and  may  be  lawful 
for  them,  or  the  survivor  of  them,  or  the  legal  representa- 
tive of  the  survivor,  to  convey  (which  is  a  mere  option) 
the  said  freehold  messuages,  &c.  unto  such  person  and 
for  such  uses  as  they  shall  think  proper,  so  that  the  same 
is  conveyed  and  assigned  upon  trust  only,  and  for  the  use 
of  my  said  daughter,  and  such  husband  as  she  shall  marry 
with  such  consent  as  aforesaid,  during  their  joint  lives, 
and  the  life  of  the  survivor  of  them,  but  not  without  im- 
peachment of  waste,  with  remainder  to  the  issue  of  the 
body  of  my  said  daughter,  in  such  manner,  shares,  and 
proportions  as  they  my  said  trustees,  or  the  survivor  of 
them"  (there  is  here  an  accidental  inaccuracy,  as  he  does 
Dot  speak  of  the  representative  of  the  survivor),  **  shall 
think  proper  to  direct  and  appoint;  and,  for  want  of  such 
direction,  limitation,  or  appointment,  in  such  shares  and 
proportions  as  are  hereinbefore  limited  respecting  the 
Bame*"    That  is,  to  the  issue,  and  nobody  else.     If  he 
liad  intended  to  give  the  trustees   a   power  of  going 
lieyood  making  the  settlement  on  the  daughter  and  her 
liusband  and  issue,  he  would  have  said,  *'  and  for  de- 
fault of  such  issue,  to  the  uses  and   upon   the   trusts 
hereinbefore   declared   respecting  the  same.'*      But  he 
lias  advisedly  left  the  ultimate  remainder  undealt  with,  as 
the  daughter  would  then  have  made  a  proper  marriage. 
The  Court  cannot  go  out  of  the  words  and  break  through 
the  rules  of  grammatical  construction,  and  transpose  a 
sentence  from  one  part  of  the  will  to  another,  without  an 
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^"*ia!w:'*'**'*  evident  necessity,  which  in  this  case  no  where  appean. 

Let  us  suppose  that  the  daughter  had  married  with  coo- 
senty  and  the  trustees  had  omitted  to  execute  the  power 
of  making  a  settlement;  and  suppose  she  had  issue  of  that 
marriage:  upon  the  construction  contended  for  by  the 
plaintiff,  such  issue  never  could  have  taken,  though  the 
issue  of  the  objectionable  marriage  would.  All  the  issue 
are  provided  for  only  in  a  given  event.  It  cannot  be  held 
that  the  issue  is  partially  provided  for,  and  then  that  the 
sisters  are  to  take  on  an  indefinite  failure  of  all  the  issue 
of  whatsoever  marriage :  that,  of  course,  would  be  void 
for  remoteness.  The  argument  on  the  other  side  is  that 
which  was  used  in  Jonet  v.  Wcsicambe,  and  that  class  of 
cases,  viz.  that«  wherever  the  preceding  limitation  fails  of 
effect,  by  whatsoever  mode,  the  destruction  or  determina- 
tion of  it  lets  in  that  which  is  to  come  in  its  place.  Then, 
thb  is  a  case,  in  which,  if  that  argument  is  correct,  the 
issue  of  a  marriage  approved  of  by  the  testator,  the  issue 
of  his  favourite  child,  must  have  lost  the  estate  in  favour 
of  those  collateral  relatives.  No  issue  are  to  take  in  any 
event,  unless  on  a  marriage  without  consent,  by  the  first 
clause.  This  is  important,  as,  if  the  defendant  is  r^ht,  it 
decides  the  whole  case.  By  the  first  clause,  there  is  never 
to  be  appointment,  appointor,  or  appointee,  unless  theie 
is  a  marriage  without  consent,  which  over-rides  the  whole. 
But  for  the  intestacy,  there  is  nothing  out  of  which  the 
issue  of  a  marriage  without  consent  could  take.  Now, 
assuming  that  the  power  was  never  executed,  and  thai 
there  is  a  marriage  with  consent — according  to  the  plain- 
tiff*s  argument,  the  issue  of  that  marriage  ccmU  never 
take :  they  are  absolutely  disinherited,  unless  the  defen- 
dant's construction  is  right.  The  plaintiff  says,  true  it 
is  no  issue  are  to  take  but  upon  a  marriage  without  ccxn- 
sent ;  but  then,  if  there  be  no  issue  of  a  marriage  without 
consent,  there  is  nothing  precedent  to  the  limitation  to  us, 
and,  bv  whatsoever  mode  the  timitation  is  out  of  the 
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the  other  ia  let  in.    The  inevitable  consequence  of  that  is,  Exch.  rf  Pkas, 
that,  if  there  had  been  no  settlement,  the  issue  of  a  marriage 
with  consent  would  have  been  disinherited  in  favour  of 
the  collateral  relatives.    Is  that  a  construction  to  which  the 
Court  will  come,  and  for  which  they  will  force  the  language 
of  the  will,  and  interpose  phrases?    [Aldersong  B. — The 
plaintiff  contends  that  there  being  a  settlement  which  dis- 
posed of  the  property  as  here,  the  sisters  inherit  as  soon 
as  the  issue  provided  for  by  that  settlement  is  at  an  end ; 
but,  if  they  had  made  no  settlement,  she  would  have  taken 
it  altogether,  and  then  the  limitation  over  would  have  been 
defeated  by  that  omission.]     Entirely  so.    The  settlement 
only  provides  for  the  daughter  and  her  issue  by  that  par- 
ticular marriage,  leaving  the  ultimate  remainder  totally 
unprovided  for.    If  that  settlement  exhausted  the  power, 
the  issue  of  another  marriage  was  unprovided  for.     The 
testator  authorizes  the  trustees  to  convey  to  such  persons 
Mid  uses  as  they  shall  think  fit,  ^'  so  that,"  by  which 
every  other  member  of  the  sentence  is  governed,  **  so  that 
tbe  same  is  conveyed  and  assigned  upon  trust  only,  and 
for  the  use  of  my  said  daughter  MaUeitf  and  such  hus- 
band as  she  shall  marry  with  such  consent,**  &c.     Every 
Ixcnb  of  that  sentence  is  governed  by  **  so  that  ;**  it  is  a 
oondidon  to  be  inserted  in  the  c&nveyance,  if  a  convey- 
c^nce  shall  be  made ;  the  whole  clause  is  inoperative  if  no 
Conveyance  is  made.     Put  the  case  of  a  marriage  with 
Consent  without  a  settlement.     This  is  a  settlement  upon 
a  marriage  with  consent,  but  confined  to  the  i^sue  of  the 
marriage  with  Mr.  Colt.    Suppose  he  had  died  leaving 
her  a  widow  without  issue,  there  is  no  power  of  making 
another  settlement,  as  the  trustees  have  not  the  power  to 
make  settlements  ioties  quoiies.    The  power  being  ex- 
hausted, she  marries  again  without  any  further  settle- 
ment :  then,  how  are  the  issue  of  that  marriage  to  take  ? 
Then  she  takes  as  heir-at-law,  and  would  be  entitled  to 
the  fee  of  the  estate.    [Parke,  B. — Would  not  the  proper 
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Exch,  of  PUat,  settlement  under  tfaat  proviso   be  a  settlement  on  the 
1836. 

issue  of  the  body  generally?]    Certainly.    Therefore  it 

is  open  to  the  argument  that  it  was  a  bad  or  ineffec- 
tual execution  of  the  power.  It  is,  however,  suflScient 
to  shew,  that  the  case  is  open  to  these  difficulties;  it 
would  still  leave  it  the  case  of  a  non-execution  of  the 
power.  In  that  view  it  is  only  capable  of  being  put  upon 
the  construction  that  this  second  clause  provides  for  the 
issue  of  a  marriage  by  consent  in  any  event.  But  it  is 
submitted  that  it  does  not ;  and  that  it  only  directs  what 
shall  be  the  terms  of  a  settlement  if  made.  But,  even  if  it 
were  conceded  that  this  clause  is  a  provision  in  any  event 
for  all  the  issue,  still  it  would  not  let  in  the  sisters,  except 
by  transposing  this  clause  and  transplanting  it  from  one 
part  of  the  will  into  the  middle  of  a  series  of  limitations, 
and  reconstructing  the  entire  sentence  for  the  purpose  of 
disinheriting  the  heir-at-law.  But  what  is  the  supposed 
obvious  necessity  of  doing  it  ?  To  deprive  the  daughter 
of  the  control  of  her  own  estate  in  the  event  of  the  issue 
failing.  The  only  object  of  the  testator  was  to  protect  his 
daughter  from  the  consequences  of  an  imprudent  marriage, 
with  which  this  ultimate  remainder  had  nothing  to  do. 
The  second  clause  does  not  touch  the  case  of  the  sbters ; 
it  does  not  carry  it  beyond  the  issue.  The  testator  has 
only  said  that  his  sisters  shall  take  on  failure  of  issue  of 
his  daughter  on  a  marriage  without  consent. 

There  are  some  cases  which  may  be  supposed  to  bear 
against  th£  defendant,  but  which  in  reality  do  not.  The 
case  of  Davis  v.  Norton  (a)  was  one  calculated  to  try 
the  rule  to  the  utmost*  Mr.  Feame,  in  speaking  of  that 
case,  says  (6):  ^'The  construction  in  these  cases  as  to  the 
restriction  of  a  contingency  to  the  estate  first  hinged  on 
it,  appears  to  depend  on  the  testator's  apparent  inten- 
tion, but  it  extends  it  further;  for,  wherever  there  is  no 

(a)  2  P.  Wms.  390.  (6)  Fcarnc,  Cont.  Rem.  9tli  edit.  236. 
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apparent  intention  in  view  in  this  respect  between  such  Bxch.  of  PUas, 
estate,  and  those  which  follow,  the  contingency,  it  seems, 
will  equally  affect  the  whole  ulterior  train  of  limitations  ;'* 
and  then  he  refers  to  Davis  v.  Norton.     In  Doe  v.  Ship^ 
pardy  Lord  Mansfield,  in  delivering  the  judgment  of  the 
Court,  says:  '*  The  question  is,  whether  the  limitations 
over  are  to  take  effect  in  the  event  which  has  happened 
of  Thomas  Shippard,  the  husband,  having  survived  his 
wife,  the  testator's  daughter.     Now,  there  are  no  express 
words  limiting  the  estate  over  on  that  event,  and  yet  it  is 
plain  that  it  was  foreseen  by  the  testator,  for  he  gives  the 
renta  and  profits  to  the  husband  after  the  death  of  the 
wife.     The  testator  then  proceeds  to  say,  ^  And  in  case 
my  said  daughter  Rachel  shall  happen  to  survive  the  said 
Thomas  Shippard,  her  husband,  then   upon  trust,*  &c. 
The  Court  may  supply  the  omission  of  express  words,  if 
ihey  find  a  plain  intent,  but,  unless  that  is  the  case,  they 
eoiinot  do  it;  and,  upon  full  consideration  of  the  whole  of 
this  will,  we  do  not  find  there  is  sufficient  for  us  to 
gather  such  intent,  so  as  to  warrant  us  in  supplying 
the  omitted  words:    guesses  may  be  formed,  but  that 
18   not  enough.      Perhaps  quod  voluit  not  dixit.     We 
cannot  make  a  will  for  the  testator.     Conjectures  .may  be 
made  both  ways.     The  argument  \i'hich  was  drawn  by 
Mr.  Haworthf  from  the  devise  of  the  Lancashire  estate, 
turns  the  other  way.     There  may  be  a  reason  why  the 
testator  might  not  intend  the  limitations  over  to  take  place 
except  in  the  event  of  the  daughter's  surviving  her  hus- 
band, viss.  to  secure   the  estate  in  tail  to  his  grandson, 
Hewitt  Shippard,  against  any  preference  his  daughter 
might  shew  to  her  issue  by  any  subsequent  husband.     If 
she  did  not  survive  him,  there  could  be  no  danger  of  that 
sort,  as  the  estate  would  descend  to  Hewitt  Shippard. 
Thb  bears  no  resemblance  to  the  famous  case  of  Jones  v. 
Westcomb^  (where  the  child  was  never  born),  "  for  there 
the  intention  wa§  clear,  that,  failing  the  child,  the  estate 
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Eseh.  of  Pieatf  was  to  ffo  ovcr  to  the  devisees  in  all  events."    In  Doe  d. 

Radcliffe  v.  Bagshaw  (a),  there  was  a  devise  to  Margaret 
(an  only  child)  for  life,  remainder  to  the  first  son  of  her 
body,  ^^  if  living  at  the  time  of  her  death,"  and  the  heirs 
male  of  such  son ;  and  for  default  of  such  issue,  to  the 
second  son  of  her  body,  **  if  living  at  the  time  of  her 
death,'*  and  the  heirs  male  of  such  second  son,  &c.,  and  for 
default  of  such  issue  male,  remainder  to  A.  Margaret 
had  one  son  who  died  in  her  lifetime,  leaving  a  son :  and 
it  was  held  that  Margaret  took  only  a  life  estate,  and  that 
neither  her  son  or  grandson  took  any  estate,  but  that  the 
remainder  to  A.  took  effect.  Now,  that  was  a  strong  case; 
for,  there  the  effect  of  adhering  to  the  words  was  to  dis- 
inherit the  testator's  own  issue  in  favor  of  collateral  rela* 
tives.  In  this  case  the  Court  is  called  upon  to  depart 
from  the  words  in  the  will  for  the  purpose  of  disinheriting 
the  issue.  There  are  a  great  variety  of  cases  in  which 
Judges  have  expressed  their  regret  at  being  obliged  to 
decide  according  to  the  language,  but  have  still  held 
themselves  bound  to  do  so.  WiUiams^N.  Chitty  (&), 
Holmes  v.  Cradock  (c),  Doe  v.  Brabant  (d).  Parsons  v. 
Parsons  {e\  Simpson  v.  Vickery  (/),  Humberstone  y.  Stath 
^on  (g).  But  this  is  not  a  case  in  which,  by  applying  the 
words,  the  testator's  own  issue  would  be  deprived,  but  in 
which  the  Court  is  called  upon  to  cut  down  and  diminish 
the  property  and  rights  of  the  testator's  only  child  in 
favor  of  collateral  relatives. — The  judgments  of  Lord 
EMon,  in  Brown  v.  Higgs  (A),  and  The  Duke  of  Marl- 
borough  V.  Lord  Godolphin  (i),  were  also  cited. 

Temple  replied,  citing  the  judgment  of  Lord  Eldon  in 

(fl)  6  T.  R.  512.  (/)  14  Ves.  341. 

{h)  3  Ves.  545.  (g)  1  Ves.  &  B.  385. 

(c)  3  Ves.  317.  (A)  8  Ves.  561. 

W)  4  T.  R.  706.  (,)  2  Ves.  sen.  61. 
(e)  5  Ves.  578. 
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Booile  V.  BhindeU(a),  and  Susden  on  Powers.  405,  and  Exch.  of  PUat, 
relying  upon  M^Kinnon  v.  SeweU^  which,  he  contended, 
was  not  distinguishable  from  the  present  case. 

Cur.  adv.  vulL 

In  Hilary  Vacation,  Lord  Abinger,  C.  B.,  delivered 
the  judgment  of  the  Court. — This  was  a  bill  filed  for  the 
purpose  of  obtaining  possession  of  an  estate  which  the 
plaintiff  claims  under  a  clause  in  the  will  of  Mr.  James 
Bowman  Clarke.    The  case  came  before  me  first  upon  a 
motion  for  the  production  of  papers  and  title-deeds ;  and 
upon  that  motion  I  certainly  was  of  opinion  that  the  plain* 
tiff  was  entitled  to  the  remainder  in  this  estate  upon  the 
death  of  the  testator's  daughter.    The  will^  however,  was 
obscure^  and  of  difficult  construction,  and  I  refrained  from 
pronouncing  any  judgment  upon  it  till  I  bad  consulted 
toother  member  of  the  Court,  my  Brother  Parke,  to  whom 
I  sent  it  without  any  comment  whatever,  or  any  sugges- 
tion as  to  what  my  opinion  was.     He  returned  it  to  me 
in  two  or  three  days,  with  rather  a  strong  opinion  in  confir« 
mation  of  my  own ;  and  I  in  consequence  delivered  my  judg- 
ment in  favour  of  the  claim  of  the  plaintiff.    The  case  was 
afterwards  revived  upon  a  motion  for  a  receiver;  and,  as  the 
will  was  to  be  discussed,  and  the  plaintiff's  title  to  come 
Under  consideration  a  second  time,  I  thought  it  expedient 
that  it  should  be  discussed  before  the  full  Court.     The 
Case  accordingly  underwent  a  very  solemn  and  deliberate 
argument,  and  the  Court  have  desired  me  to  express  their 
obligation  to  the  counsel  on  both  sides  for  their  able, 
elaborate,  and  ingenious  arguments  upon  that  occasion. 
Many  new  lights  were  thrown  upon  the  consideration  of 
the   subject,  and   some  circumstances  in  the  will  were 
brought  more  distinctly  to  our  attention  than  had  occurred 
to  me  upon  the  first  argument ;  and  I  am  not  ashamed  to 

(a)  I  Men  vale,  219. 
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Exch.  of  PUast  confess  that  I  have  drawn,  upon  the  second  argument,  a 

conclusion  at  variance  with  that  which  I  drew  from  the 
first.  I  am  authorized  by  my  Brother  Parke  to  say  the 
same  thing  for  him.  He,  also,  upon  the  second  argument, 
found  reason  to  change  his  opinion ;  and  I  have  now  to 
state  the  unanimous  opinion  of  the  Court  in  favour  of  the 
defendant.  Sir  John  ColL 

Upon  the  first  occasion  I  thought  that  there  was  no 
doubt,  nor  do  I  now  doubt,  that,  if  the  testator's  attention 
had  been  called  to  the  particular  case  which  has  occurred, 
and  which  gives  rise  to  this  question,  he  would  have  de- 
clared his  intention  to  have  been  in  favour  of  his  sisters. 
The  will  still  appears  to  me  to  be  obscure,  and  no  opinion 
which  can  be  given  upon  it  can  be  one  of  very  great  con- 
fidence. It  is  very  much  disjointed ;  the  clauses  are  thrown 
about  in  very  great  confusion;  and,  in  order  to  make  them 
intelligible,  the  best  mode  is  to  collect  the  different  mem- 
bers of  it,  and  join  them  together.  I  have  taken  some 
pains  to  do  so,  and  likewise  to  abbreviate  many  of  the 
clauses ;  and  it  appears  to  me  that  when  the  various  scat- 
tered provisoes  and  exceptions  are  put  together,  they  will 
assume  something  of  this  form :  — 

The  testator,  Mr.  James  Bowman  Clarke^  bequeathed 
the  whole  of  his  estate,  both  freehold,  leasehold,  and  per- 
sonal, to  Toldervy  and  Davis,  whom  he  made  his  execu- 
tors. He  gave  them  power  to  receive  the  rents  and  pro- 
fits; to  mortgage  the  real  estate,  for  the  purpose  of 
raising  money  for  the  payment  of  fines  upon  renewing  the 
leasehold  estates ;  to  renew  the  leasehold  estates ;  to  invest 
the  money  raised,  in  new  purchases  of  either  leasehold  or 
freehold  property ;  to  mortgage  for  the  purpose  of  raising 
money  to  accumulate ;  and  to  invest  the  accumulations  in 
new  purchases,  and  in  the  mean  time  to  deposit  them  in  the 
Batik  of  England.  In  short,  he  gave  them  very  great 
powers  over  this  estate ;  and  declared  them  to  be  trustees 
for  the  objects  of  the  will.     The  objects  of  the  will  are 
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stated  to  be  tfaese:  to  the  intent  and  purpose  that  his  Etch,  of  Pitast 
daughter  ilfa^fe/^  should,  till  twenty-one,  if  sole  and  un* 
married,  receive  annually  the  sum  of  60/. ;  and  from  time  to      ToLOERvr 
time  thereafter,  till  she  should  attain  the  age  of  thirty-one,         ^  ^' 
being  still  sole  and  unmarried,  receive  an  additional  an- 
nuity of  40/.     It  appeared  that  the  testator  had  but  one 
daughter*     Then  there  comes,  very  much  disjointed  from 
that  bequest,  in  a  remote  part  of  the  will,  this  proviso — 
*' Provided  that  the  trustees  shall  be  authorized  and  em- 
powered, not  only  during  her  minority,  but  at  any  time  or 
times  afterwards,  till  she  arrives  at  the  age  of  thirty-one, 
and  so  long  as  she  is  unmarried,  but  not  otherwise^  as  they 
shall  think  fit,  to  pay  and  apply  any  further  sums  beyond 
the  two  annuities  of  60/.  and-40/.  for  her  maintenance  and 
education,  or  her  advantage,  so  as  they  do  not  exceed  the 
amount  of  the  annual  rents  and  profits."    So  that,  in 
effect,  this  was  giving  to  her  these  annuities  at  all  events 
till  she  arrived  at  the  age  of  thirty-one  unmarriedf;  and,  at 
the  discretion  of  the  trustees,  giving  her  the  benefit  of  the 
whole  of  the  rents  and  profits  till  she  came  to  that  age,  if 
she  remained  unmarried,  but  not  otherwise.    Now,  those 
words  **  but  not  otherwise*^  are  very  important,  because 
they  shew  that,  if  she  married,  the  trustees  were  not  to 
^ve  her  more  than  what  was  otherwise  provided  for  her. 
Then  there  is  a  proviso  that  if  his  daughter  should, 
either  before  or  after  thirty-one,  marry  without  consent  of 
the  trustees,  or  the  survivor  of  them,  she  should  be  paid 
an  annuity  for  her  life  only  of  50/.,  and  not  the  other  two 
annuities  of  60/1  and  40/.  before  mentioned.     "And  from 
and  immediately  after  the  marriage  of  my  daughter,  with- 
out such  consent  as  aforesaid,  I  direct  that  the  said 
estates'*  (the  first  clause  relates  to  the  freehold  estate,  but 
the  subsequent  parts  of  the  will  throw  together  the  whole, 
and  therefore  I  comprise  the   whole   in  one  statement 
here)  "  shall  be  in  trust  for  all  and  every  the  child  and 
cUldren  of  the  body  of  my  daughter  lawfully  to  be  be- 
VOL.  I.  u  M.  w. 
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^c^'  ^^'^*  gotteiii  in  such  shares  and  proportions^  nuuciner,  andfomi 

as  the  trustees  shall  from  time  to  tiatie  direct  and  Afipoiiit, 
with  or  without  power  of  revocation ;  and  for  want  of  such 
direction,  in  trust  for  such  child  or  children,  equally  to  be 
divided  between  them,  as  tenants  in  common,  and  the 
several  and  respective  heirs  of  the  body  of  sueh  child  ami 
children  lawfully  issuing,  with  cross-remainders ;  and  if  but 
one  such  child,  then  to  that  child  aHoue,  and  the  heirs 
of  his  or  her  body  lawfully  issuing."  In  default  of  issue 
of  the  children,  the  testator  devises  the  property  to  bis 
sisters.  By  a  subsequent  proviso,  the  testator  dirfcts  that 
in  case  his  daughter  should  marry  without  conacmty  and 
have  issue,  that  issue  should,  at  the  discretion  of  the  ^us- 
tees,  have  a  provision  for  their  maintenance  and  educa- 
tion during  their  minority,  out  of  the  estate  so  bequeathed 
to  them,  until  they  should  be  respectively  entitled  to  their 
respective  shares  of  the  property  under  the  wilL 

These  are  the  important  parts  of  the  will,  with  the  ex- 
ception of  a  proviso  for  the  case  of  the  daughter'a  mar^ 
riage  with  consent,  to  which  I  shall  now  advert.  That 
proviso  is  likewise  placed  in  a  remote  part  of  the  will,  apd 
gives  to  the  trustees  power  to  convey  the  estates  to  new 
trustees,  upon  the  trusts  there  declared :  and,  suppoaing 
the  conveyance  to  be  made  in  pursuance  of  tb^  prpTiso, 
the  effect  of  it  is  to  give  an  estate  for  life,  with  benefit  of 
survivorship,  to  the  husband  and  the  wife,  and  th#n  an 
estate  tail  to  the  issue  of  the  body  of  the  wi£s,  as  teoanta  in 
common,  in  such  shares  and  proportions  as  th^  trustees 
chose  to  appoint;  and,  in  default  of  appointment^  in  aoch 
shares  and  proportions  as  before ;  that  is,  to  the  chiUrra 
as  tenants  in  common  of  an  estate  tail,  which  the(y  would 
take  as  purchasers.  But  that  clause  is  not  followed  by 
any  limitation  of  the  remainder  after  the  estate  taiL  Upon 
the  former  argument,  it  struck  me  that  the  testator's  in- 
tention to  provide  for  the  sisters  was  very  apparent.  In 
the  first  bequest,  he  had  devised  the  remainder  ei^pectant 
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upon  the  estate  tail  in  the  children,  to  the  two  sisters ;  ^j^**  y  P'^f'f 
and  I  thought  that  he  had  a  design  to  pirovide  for  his  sis-  v«^<^^L^ 
ters  this  estate  in  remainder  at  all  events.  Although  the 
will  was  expressed  obscurely  and  attibiguously,  it  had  oc- 
curred to  me  that  by  putting  the  proviso  for  the  case  of 
a  marriage  with  consent  into  a  pkce  which  I  thought  I 
could  discover  to  be  its  proper  p\ac6,  that  would  remove 
all  ^tBeultieSyand  would  effectuate  the  testator's  intention, 
that  the  remainder  to  the  sisters  should  take  effect  after 
the  estate  tail  given  to  the  childreh,  either  in  the  Case  of 
8  marriage  without  consent,  or  a  marriage  with  Consent, 
and  that  the  proviso  was  merely  to  let  in  the  estate  ibr  life 
in  that  <*a8e.  That  was  the  impression  under  which  I  cer- 
tainly gate  my  first  opinion ;  but,  upon  the  elaborate  argu- 
ment which  we  have  had  upon  the  subject  since,  I  have 
seen  iMton  to  change  that  opinion. 

Now,  let  us  see  what  it  is  that  the  children  take* — ^The 
estate  is  given  to  them  expressly  in  ceae  of  a  marriage 
without  consent  The  remainder  is  to  take  effect  after 
tluet  estate  expires,  and  is  dependent  upon  that  estate, 
and  no  other.  That  is  the  first  remainder,  and  it  beginii 
with  the  words,  '*  and  for  default  of  such  issue."  Now, 
it  ia  admitted  OH  both  sides,  and  I  think  it  cannot  be  de- 
nied, that  the  word  *^  issue"  there,  means  issue  of  the 
children.  It  carniot  mean  issue  of  the  daughter,  because 
no  eaiiate  ftir  life  or  otherwise  is  ^ven  to  the  daughter ; 
and>  therefore,  a  limitation  to  the  sisters,  after  a  general 
fauhoe  of  issue  of  a  person  who  was  to  take  no  interest 
on  which  the  remainder  could  depend,  would  have  been 
ton  remote.  What  is  given  to  the  dailgliter,  iii  case  of 
her  iMnriage  without  consent  is,  an  annuity  of  50/.,  and 
notbing  more;  and  immediately  the  children  are  bom, 
they  take  estates  tail,  liable  to  be  modified  by  any  direc- 
tion or  appointtnetit  the  trustees  may  make.  If  they  make 
no  appointment,  they  take  estates  tail,  as  tenants  in  com- 
mon with  eross^remainders.    Tiien,  upon  what  does  the 

u2 
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Exeh,  of  Pleat,  remainder  to  the  sisters  depend  ?     It  depends  upon  that 

estate  tail.   If  that  estate  tail  is  taken  away,  the  remainder 
is  taken  away. 

The  question  has  been  argued  on  behalf  of  the  plaintiff, 
as  if  the  present  ought  to  be  ranged  under  that  class  of 
cases  in  which  it  is  contended  that  the  case  of  Murray  v. 
Jones  (a),  and  the  more  modern  one  of  Mackinnon  t. 
Sewell  {b\  are  comprised.  It  has  been  said,  that  those 
cases  are  an  authority  for  the  proposition,  that  the  Court 
will  not,  where  it  is  contrary  to  the  apparent  intention  of 
the  testator,  allow  a  condition,  which  in  words  may  ap- 
pear to  be  a  preliminary  condition  of  vesting  the  estate,  to 
operate  upon  all  the  limitations  following  that  condition. 
Now,  it  appears  to  me,  that  that  is  not  the  true  character 
of  those  cases.  Those  cases  do  not  furnish  questions  upon 
the  operation  of  a  condition  upon  subsequent  limitations, 
but  they  are  mere  cases  respecting  the  construction  of  the 
condition  itself.  The  case  of  Murray  v.  Jones  arose  upon 
the  will  of  Lady  Bath.  The  person  who  drew  her  will 
used  a  multitude  of  unnecessary  words,  for  the  purpose 
of  giving  to  Mrs.  Fawcett  the  personal  estate,  in  case  Lady 
Bath  should  not  have  any  second  child  that  arrived  at  the 
age  of  twenty-one,  or,  being  a  daughter,  married  before 
that  age.  The  drawer  of  the  will  had  perplexed  himself 
by  putting  all  possible  cases,  when  he  meant  to  state  only 
one  case,  namely,  her  having  no  second  child  who  should 
arrive  at  the  age  of  twenty-one,  or  daughter  who  should 
marry  before  that  age.  Sir  William  Grant,  who  decided 
that  case,  put  it  upon  the  true  ground.  He  said,  she 
meant  to  give  the  estate  to  Mrs.  Fawcett  and  her  children, 
in  case  she,  the  testatrix,  should  have  no  second  daughter 
or  son  that  arrived  at  the  age  of  twenty-one.  Why,  she 
had  no  children  at  all ;  therefore,  she  had  none  that  ar- 
rived at  the  age  of  twenty-one.    Therefore  he  interpreted 

(a)  2  Vcs.  &  B.  313.  (b)  2  Myl.  &  K.  202;  C.  P.  Coop.  224. 


HILARY  TERM,  6  WILL.  IV.  283 

the  condition,  however  obscurely  expressed,  to  include  £<c^  of  Pietu, 
the  case  of  her  dying  without  having  any  children  who 
should  live  to  be  twenty-one;  and  he  made  use  of  this 
remarkable  expression :— '*  that,  if  there  were  any  grada- 
tions in  the  performance  of  the  condition,  she  had  more 
than  performed  it;**  for,  whereas  she  meant  to  give  the 
estate  over,  if  she  left  no  second  child  that  arrived  at  the 
age  of  twenty-one,  whereas  she  had  left  behind  her  no 
child  at  aD,  therefore  she  could  not  have  left  one  that  ar- 
rived at  the  age  of  twenty-one.  He  illustrated  her  mean- 
mg  further,  by  shewing  that,  in  another  part  of  the  will, 
in  declaring  who  should  be  the  ultimate  object  of  her 
bounty  after  Mrs.  Fawceit  and  her  children,  in  case  they 
failed  to  exist,  she  makes  provision^  if  she  herself  should 
leave  no  children  behind  her,  and  Mrs.  Fawceit  should 
leave  no  children  behind  her,  that  then  the  estate  should 
go  to  a  third  party.  That  clearly  shews  that  her  inten- 
tion was  to  give  the  estate  to  Mrs.  Fawceit  and  her  family, 
in  case  she.  Lady  Bath,  should  die  without  leaving  any 
children.  It  is  perfectly  plain,  therefore,  that  that  was 
the  interpretation  of  the  condition  itself,  shewing  what  the 
condition  meant;  and  therefore,  that  no  question  could 
arise  there  of  a  condition  operating  upon  a  subsequent 
limitation.  The  condition  did  operate  on  a  subsequent 
limitation,  and  there  the  condition  was  what  the  Master 
of  the  Rolls  interpreted  it  to  be,  and  not  that  for  which 
the  other  party  contended,  namely,  that  she  should  actually 
leave  a  child  living  after  her  death ;  that  was  no  part  of 
the  condition.  The  case  of  M'Kinnon  v.  SeweU  was  one 
precisely  of  the  same  nature,  and  therefore  requires  no 
further  observation. 

On  the  other  side,  it  was  argued  by  the  counsel  for  the 
defendant,  that  this  case  ranges  itself  under  that  class  of 
cases  in  which  a  rule  of  construction,  founded  on  plain 
common  sense,  has  been  illustrated,  namely,  that,  where  a 
condition  precedes  a  certain. scries  of  limitations,  each  of 
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£'«*.  ^^»  that  seriey  rptitt  be  taken  to  be  affected  bj  that  oanditiiMii, 

unless  tbere  is  a  manifest  intentioii  upen  the  face  of  the 
will  to  be  collected  to  tbe  contrary ;  that  is  to  say,  in  od^r 
words;  you  must  follow  the  plain  gramasatical  coBstmctson 
of  tbe  will  in  giving  effect  to  tbe  liinitatioBSf  unless  you 
find  by  some  other  parts  of  the  will  that  the  teatatar's 
inteajkion  w^a  to  deviate,  in  any  one  particutari  bom  tliat 
plaip  graamiatical  construction.  The  que9tio9»  then,  isi 
whether  the  condition  upon  which  the  estate  tail  is  Knitf 
ed  to  the  children,  does  not  also  apply  in  this  wiH  to  tbf 
K^Mtation  in  remainder  to  the  sisters.  It  appean  Ifi  Vftt 
upon  tbe  Words  of  the  instrument,  that  it  clearly  dpei^ 
But  I  think  it  is  hardly  necessary  to  go  into  thai  okas  of 
cases  to  determine  the  construction  of  this  witt»  aa  fiir  ajs  it 
depends  on  the  first  and  second  limitation,  bec^we^  w^  I 
before  observed,  th^  estate  tail  is  given  to  ve^t  ip  the  chil- 
dren i^u^edietely  as  they  are  borp,  and  is  givei^  iipon  the 
e:|Lpre8s  condition,  and  no  other,  of  the  qmrriiige  of  the 
mother  without  consent,  aiid  therefore  the  r? qti^Qder  9vi|r 
is  made  to  depend  upon  that  estate  ti^il.  Why  thf^Pj  If  the 
condition  ws^  not  performed,  that  ^st^te  tail  CoqUt  i|Ot 
have  taken  effect ;  and  if  yQu  take  that  estale  tajA  nwayt 
what  becomes  of  the  remainder  ?■  Now  if  it  were  l^lgM^ 
mate  to  transfer  the  proviso  for  a  marriage  with  comm^ 
immediately  after  the  Umitation  to  the  chiUr^Q  upoQ  a 
marriage  without  consent,  and  to  make  it  part  of  Mie  tame 
sentenpe,  then  undoubtedly  the  limitation  over  U^tliQaiftAra 
would  depend  upon  the  one  estate  tail  aa  well  aa  uyoq^  the 
other ;  and  if  it  depended  only  upon  that,  I  own  I  A<Nli4 
have  had  the  courage,  in  order  to  meet  tbe  apparent  wv 
tention  of  the  testator,  to  have  transferred  the  pr^YisA  ia 
that  manner,  under  the  authority  of  several  caftea  well 
known  to  gentlemen  who  are  in  the  habit  of  ccHttsidering 
these  subjects,  in  which  the  opinion,  rather  widely  lai4 
down  by  Mr.  Justice  BuUery  in  Doe  v.  Wilkinson  (a),  ha^ 

(a)  2  T.  R.  223. 
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however,  been  acted  upon ;  where  he  sitjs  that  the  Court  ^ck.  of  puas, 
may  mould  and  transpose  the  dtftises  o^  a  will,  for  the  >^  ^  '-^^ 
^rpose  of  giring  effect  to  the  iivteiition  of  the  testator.  ToLOERvt 
But  I  find  thk  etfraordiMry  fkcC  ivi  tbi0  will— 1  find  a  Co'lt. 
efe&y  CMe  hi  irhkh  the  sisters  could  hj  no  mefan^  hAve 
ttiy  reaasnnder  k%  all|  and  (hat  is  this  i  the  testator  hat  pi^o- 
nde4  fc#  hi0  daoghter  till  slve  ariifiM  at  the  age  of  thirty-* 
iMie  untoafried ;  and  he  huA  provided  for  her  also)  if  she 
manriea  before  or  After  fhirty-ofte;  but,^  If  she  remains 
Mngie  flrcui  fhjrty^om  to  the  day  of  her  deatth,  the  onty 
proTiMn  made  for  h^  h  k  proti^ion  by  law ;  there  H  nd 
proviflbn  by  this  will.  It  was  argued  iti  that  cMe^  thatt  he 
iiraat  be  supposed  to  intend  to  die  intestate.  I  do  not 
ddnk  be  mended  any  such  thing;  but  a  man  may,  without 
intending  to  die  intestate  in  effect^  make  no  protMon  at 
A  but  what  the  bw  makes.  It  appears  to  me  ai'  confurion 
of  ideas  to  safy  that  a  man  intends  to  die  inleslfate  when 
he  Budces  a  win,  becaose  he  probably  intends  to  devise 
everything;  but  it  happens  very  often  that  he  olnits  to 
maker  a  detise  of  a  particular  interest  f  and  if  it  i^  a  casus 
mmums,  a  Court  of  W  cannot  supply  it  alterwards»  Now, 
then,  suppose  the  daughter  had  never  married  at  alt,  Why, 
the  objoet  of  the  trusts  given  to  the  traiMees  being  to  pro* 
vide  for  n  paxticutar  person^  the  daughter,  he¥  children, 
her  husband,  and,  in  one  case,  for  the  persons  in  remain- 
der, who  are  specified  in  the  will,  if  she  dees  not  marry 
at  aUj  there  is  an  end  of  their  trust,  except  that  which  the 
kw  raises  for  the  benefit  of  the  daughter.  WbAt  estate, 
then,  does  she  take  ?  Not  an  estate  for  life^^she  takes  no 
partieular  estate — amd  theref^e  no  remainder  can  depend 
opow  her  life.  She  tates  no  estate  tail,  and  therefore  no 
remainder  can  depend  uponthat  estatCr  She  clearly  takes 
an  estate  in  fee,  liabte,  if  you  please,  to  be  divested  by  her 
BMinwge,  with  or  wkbont  consent,  aflter  tlrirty-one;  but 
yet,  if  she  remcridii  unmarried  after  thirty^one,  and  dies,  it 
k  ofear  that  she  dies  seised  of  an  equitable  estate  ii!l>  fee  hi 
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Exch.  of  Pleat,  all  these  premises;  and  it  goes,  therefore,  to  her  heir-at- 
law,  or  is  devisable  by  her  will. 

There  is  one  case,  therefore^  where  clearly  the  testator 
has  omitted  to  make  any  provision  for  his  sisters  at  aD,  or 
to  give  any  such  estate  as  could  support  any  remamder  to 
the  sisters.  Well,  then^  it  is  asked,  and  I  think  very  pro- 
perly asked,  as  one  case  of  that  sort  was  plaiti«  manifett, 
and  incontrovertible,  why  should  not  the  other  case  also 
of  a  marriage  with  consent  be  ranged  under  the  same  class 
of  cases  either  of  a  design  to  die  intestate,  if  you  please 
so  to  put  it,  or  of  a  casus  omissus;  and  why  should  you 
supply  it  in  one  case  more  than  the  other?  Why,  it  is 
very  remarkable  that  in  the  proviso  for  a  marriage  with 
consent,  the  estate  tail  is  given  to  the  children  in*  a  diflfer- 
en t  manner.  The  first  estate  tail  vests  in  them  the  mo- 
ment they  are  born.  They  take  as  purchasers  in  both 
cases ;  but  in  the  first  case  they  take  the  estate  tail  from 
the  moment  they  are  bom;  in  the  other,  the  estate  b 
given  to  the  husband  and  the  wife  for  life,  and  for  the 
life  of  the  survivor ;  and  then,  the  estate  tail  depending  on 
that  estate  for  life  goes  to  the  children.  Undoubtedly 
that  would  make  no  difference,  if  it  were  followed,  either 
in  words  or  by  construction,  with  a  remainder  over  to  the 
sisters.  But  that  proviso  for  a  marriage  with  consent 
is  followed  by  no  such  remainder  to  the  sisters.  Now, 
where  shall  I  put  it  in  the  will?  What  right  have  I 
to  say,  as  I  first  thought  I  had,  that  I  can  put  it  before 
the  limitation  of  the  remainder  to  the  sisters  ?  Suppose 
he  himself  had  inserted  it  in  an  earlier  part  of  the  wiD, 
and  he  might  still  have  put  it  immediately  after,  instead 
of  before,  the  limitation  in  remainder ;  if  he  had  so  done, 
the  same  difficulty  would  have  occurred  as  occurs  now, 
though  placed  after  it  at  a  greater  distance.  I  cannot  say, 
therefore,  with  any  certainty,  that  he  intended  that  the 
limitation  to  the  sisters  of  a  remainder  dependent  on  a 
particular  estate  tail,  granted   upon  a  certain  condition 
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onlyj  was  intended  by  him  to  follow  the  estate  tail  granted  ^ck.  of  PUas^ 
upon  another  condition/ and  in  a  different  part  of  bis  will ; 
he  not  having  followed  it  out  by  stating  any  remainder  to 
the  sisters  after.  If  I  were  asked  my  opinion  of  the  inten- 
tion of  the  testator,  if  the  case  had  been  suggested  to  him, 
I  should  say,  that,  if  he  had  been  told,  ^*  You  have  made  a 
provision  for  your  sisters  in  case  of  a  particular  marriage 
without  consent ;  but  in  the  other  parts  of  your  will  you 
have  left  no  provision  for  themi  as  to  your  estates  be- 
queathed to  your  daughter  in  case  she  should  not  marry, 
or  should  marry  with  consent,  and  die  without  issue ;"  I 
should  think  it  very  probable  indeed  he  would  have  said — 
''  Then  supply  that  omission,  and  give  them  the  remain- 
der over."  But  a  Court  of  justice  has  no  right,  in  inter- 
preting a  will,  to  make  a  probable  conjecture  of  what  a 
testator  would  have  done  in  a  particular  case,  and  then  to 
do  it  for  him,  whien  there  are  no  words  in  the  will  to 
justify  that  course.  We  are  bound  to  find  out  the  inten- 
tion of  the  testator ;  and,  though  that  intention  be  ex- 
pressed obscurely  or  ambiguously,  yet  if  it  is  expressed 
in  words  somehow  or  other,  or  expressed  by  so  strong 
an  implication  that  you  cannot  avoid  seeing  he  con- 
templated the  thing  and  meant  it,  though  he  has  not 
expressed  it  accurately;  in  that  case  you  are  bound,  if 
you  can  find  such  intention  obscurely  expressed  or  clearly 
implied  in  the  will,  to  give  effect  to  it,  and  very  often  to 
mould  and  modify  the  will  in  such  a  way  as  to  give  effect 
to  ^  the  intention  that  he  either  clearly  has  expressed  or 
intended  to  express.  But,  if  the  words  do  not  express 
any  such  intention,  it  is  not  because  you  can  conjecture 
such  intention  to  be  highly  probable,  that  you  are  to  in- 
sert words  in  order  to  give  effect  to  it.  The  testator  has 
not  done  what  he  probably  would  have  done,  had  the 
case  occurred  to  him ;  but,  if  he  has  not  done  it,  a  Court 
of  law  has  no  right  to  do  it  for  him.  It  therefore  appears 
to  me  that  we  cannot,  by  anything  but  a  probable  conjee- 
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^^'iM^'*'*  ^^^*  which,  in  my  opinkniy  the  Court  baa  no  right  to  aet 

upoUi  msert  this  proviso  immediately  before  Ike  liinita* 
tion  orer  of  the  remainder  to  the  sisters.  And  if  we  can* 
not  do  that,  then  the  Hmitation  orer  to  the  risteft  dearljf 
depends  upon  the  conditional  estate  tall  given  to  the 
children ;  and  as  that  conditional  estate  tail  never  eitialed 
in  the  case  that  has  occurred,  of  coarse  the  remainder 
falls  to  the  ground. 

I  ought  to  state  that  it  is  the  opinion  of  some  of  the 
Judges,  and,  fer  aught  I  know,  all  of  them-— certainly,  two 
have  expressed  it  to  me^that  the  proviso  for  nmkiiy  a 
settlement  in  the  ease  of  a  marriage  with  consent  waa  Mt 
imperative  upon  the  trustees.  I  own  that  I  myself  do  not 
entirely  concur  in  that  opiniouw  I  am  incfined  to  think, 
that,  althongb  the  words  used  in  that  proviso  are,  **  it 
shall  and  may  be  lawfol,'*  the  trustees  would  probably 
have  been  compelled,  if  the  necessity  had  arisen,  to  make 
that  conveyance,  or  to  hold  the  estate  in  trust  for  the 
children.  That  depends  on  a  class  of  cases  of  which 
Brown  v.  Higgs  is  a  leadhig  authority  in  modern  times. 
Upon  that,  and  other  cases  of  the  same  nature,  I  thiid^  it 
oannot  be  doubted,  that,  where  an  apparent  power  is  com* 
bined  with  a  trust,  if  the  power  is  not  exeouied,  a  Court 
of  equity  will  execute  the  trust  in  some  manner;  and 
therefore,  that,  if  the  trustees  in  this  case,  supposing  chil- 
dren to  have  been  born  after  a  marriage  with  consent 
had  omitted  to  make  any  conveyance  at  aU,  a  Court  of 
^equity  would  have  allowed  the  drildren  to  have  the 
benefit  of  that  clause  in  the  will,  considering  it  as  a  trdst 
combined  with  a  power.  However,  the  judgmeiiC  of  the 
Court  in  this  case  must  be  given  without  reference  to  that 
interpretation ;  because,  as  the  other  Judges  are  of  opisiion 
that  it  was  a  matter  of  mere  discretion  in  the  trustees^  tf 
they  are  right  in  that  opinion,  there  can  be  no  doubt  at  aM 
that  the  plaintiff  would  have  no  claim.  But  the  gv«ud 
upon  which  we  are  all  agreed  in  giving  judgment  for  the 
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defendants  is  this,  that  we  think  we  cannot  indulge  in  con-  Each,  of  PUas, 

1836 

jecture  for  the  purpose  of  introducing  one  proviso  into 
another  place  than  where  it  exists  in  the  will,  and  into 
that  precise  place  which  would  make  it  give  effect  to  the 
limitation  over  of  the  remainder  to  the  sisters.  Wa  think 
we  cannot  do  that  but  by  conjecture,  which  we  hfrve  no 
right  to  indulge  in ;  and  upon  this  ground  the  bill  must  be 
dismissed. 

Decree  accordingly. 


NOTE. 

In  the  case  of  Day  v.  Diery,  ante,  p.  39,  Jl.  K.  WUUams,  on  a  tubse- 
quent  day,  renewed  his  motion  for  a  rule  for  judgment  as  in  case  of  a 
nonsuit,  urging  that  it  would  be  deaUable  to  settle  the  practice,  and  the 
Court  granted  him  a  rule.  On  consideration,  however,  he  declined  to 
draw  it  up,  and  no  more  was  heard  of  the  case. 


BND  OF  HILARY  TEKM. 


1836. 


REPORTS    OF    CASES 


ARGUED  AND  DETERMINED 


IV 


Zit  Courts  of  lSx(tei|ttct 


AND 


lEx^ttj^utv  (tian^tv. 


EASTER  TERM,  6  WILL.  IV. 


REGULA  6ENERALIS— Examination  op 

Attorneys. 

Regulutiani  approved  by  the  Judges  in  Easter  Term,  1836,  Jor  the  £c- 
aminatUm  of  Persons  applying  to  be  admitted  as  Attorneys  of  the  Courts 
of  Kin^s  Benchy  Common  Fleas,  or  Exchequer,  pursuant  to  the  Rule 
of  Court  made  in  Hilary  Term,  1836. 

TThEREAS  by  a  rule  of  the  Courts  of  King's  Benck, 
Common  Plects^  and  Exchequer ^  made  in  Hilary  Term, 
1836,  it  was  ordered,  that  the  several  masters  and  pro- 
thonotaries  for  the  time  being  of  the  said  courts  respec- 
tively, together  with  twelve  attorneys  or  solicitors,  should 
be  appointed  by  a  rule  of  Court  in  Easter  Term  ia  every 
year,  to  be  examiners,  for  one  year,  of  persons  applying 
to  be  admitted  attorneys  of  the  said  Courts,  any  five  of 
whom  (one  whereof  to  be  one  of  the  said  masters  or  pro* 
thonotaries)  should  be  competent  to  conduct  the  examina- 
tion ;  and  that  from  and  after  the  last  day  of  the  present 
Easter  Term>  subject  to  such  appeal  as  thereinafter  men- 
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tionedy  no  person  should  be  admitted  to  be  sworn  anattor-  1836. 
ney  of  any  of  the  said  Courts,  except  on  production  of  a 
certificate,  signed  by  the  major  part  of  such  examiners 
actually  present  at  and  conducting  his  examination,  testi- 
fying his  fitness  and  capacity  to  act  aa  an  attorney ;  such 
certificate  to  be  in  force  only  to  the  end  of  the  term  next 
following  the  date  thereof,  unless  such  time  should  be 
specially  extended  by  the  order  of  a  Judge :  And  it  was 
further  ordered,  that  the  examiners  so  to  be  appointed 
should  conduct  the  said  examinations  under  regulations 
to  be  first  submitted  to  and  approved  by  the  Judges ;  and 
that,  until  further  order,  such  examinations  should  be 
held  in  the  hall  or  building  of  the  incorporated  Law 
Society  of  the  United  Kingdom,  in  Chancery  Lane,  on 
such  days  (being  within  the  last  ten  days  of  every  term)  as 
the  said  examiners,  or  any  five  of  them,  should  appoint ; 
and  that  any  person  not  previously  admitted  of  any  of  the 
three  courts,  and  desirous  of  being  admitted,  should  give 
a  term's  notice  of  his  intention  to  apply  for  examination, 
by  leaving  the  same  with  the  secretary  of  the  said  society, 
at  their  said  hall : 

And  whereas,  by  a  rule  of  all  the  said  courts,  made  in 
this  present  Easter  Term,  it  was  ordered,  that  the  several 
masters  and  prothonotaries  for  the  time  being  of  the  said 
QOiirts  respectively,  together  with  Thomas  Adlington, 
Jomaihan  Brundrett,  George  Frere,  James  William  Fresh- 
field,  James  Hall,  Bryan  Holme,  William  Lowe,  Edward 
BpuJand  Pickering,  Samuel  White  Sweety  William  Tooke, 
Riciard  White,  and  Edward  Archer  Wilde,  gentlemen, 
Momiqrs,  should  be,  and  the  same  were  thereby  appointed 
ezaininers  for  one  year  then  next  ensuing,  to  examine  all 
such  persons  as  should  desire  to  be  admitted  attorneys  of 
all  or  either  of  the  said  courts  from  and  after  the  last  day 
of  that  term;  and  that  any  five  of  the  said  examiners,  one 
of  them  being  one  of  the  said  masters  or  prothonotaries, 
should  be  competent  to  conduct  the  said  examination,  in 
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1836.        pursuance  of  and  subject  (o  the  proYiaiona  of  the  said  rule 
in  Hilary  Term  last : 

In  pursuance  of  the  said  rules,  the  following  regulatioiw 
for  conducting  the  said  exaaiiiationB  hate  been  submitted 
to  and  approred  by  the  judges  of  the  said  ooiirls. 

1.  That  every  person  applying  to  be  admitted  aa  attor- 
ney of  any  oi  the  said  courts  pursuant  to  the  said  rtiks^ 
shall,  within  the  first  seven  days  of  the  term  in  which  he 
is  desirous  of  being  admitted^  leave  or  cause  to  be  left 
with  the  secretary  of  the  said  incorporated  Law  Sodety, 
his  articles  of  clerkship,  duly  stamped,  and  alio  any  as- 
signment which  may  have  been  made  thereof^  together, 
with  answers  to  the  several  questions  hereunto  anoezec^ 
signed  by  the  applicant,  and  also  by  the  attomey  or  attor- 
neys with  whom  he  shall  have  served  his  clerlLship. 

2.  That,  in  case  the  applicant  shall  shew  sufficient 
cause,  to  the  satisfaction  of  the  examiners,  why  the  first 
regulation  cannot  be  fully  complied  with,  it  shall  be  in  the 
power  of  the  said  examiners,  upon  sufficient  proof  being 
given  of  the  same,  to  dispense  with  any  part  of  the  first 
regulation  that  they  may  think  fit  and  reasonable* 

3»  That  every  person  applying  for  admissioo  shall  alao^ 
if  required,  sign  and  leave,  or  cause  to  be  lefkf  with  the 
secretary  of  the  said  society,  answers  in  writing  ta  such 
other  written  or  printed  questions  as  shall  be  proposed  by 
the  said  examiners  touching  his  said  service  and  conduct; 
and  shall  also,  if  required,  attend  the  said  examiners  per^* 
sonally,  for  the  purpose  of  giving  further  explanation 
touching  the  same ;  and  shall  ako,  if  required,  procure 
the  attorney  or  attorneys  with  whom  he  shall  have  served 
his  clerkship  as  aforesaid,  to  answer^  either  personally  or 
in  writing,  any  question  toudiing  such  service  or  conduct, 
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or  shall  make  proof  to  the  satiB&etion  of  the  said  ex-         1836. 
aminers  of  his  inability  to  procure  the  eame. 

4.  That  every  person  so  applying  shall  also  attend  the 
said  examiners  at  the  hall  of  the  said  society,  at  such  time 
or  times  as  shall  be  appointed  for  that  purpose,  pursuant 
to  the  said  rule,  as  the  said  examiners  shall  appoint,  and 
shall  answer  such  questions  as  the  said  exanriners  shall 
then  and  there  put  to  him  by  written  or  printed  papers, 
touching  his  fitness  and  capacity  to  act  as  an  attorney. 

5.  That  upon  compliance  with  the  aforesaid  regulations, 
and  if  the  major  part  of  the  said  examiners  actually  pre- 
sent at  and  conducting  the  said  examination  (one  of  them 
being  one  of  the  said  masters  or  prothonotaries,)  shall  be 
satisfied  as  to  the  fitness  and  capacity  of  the  person  so  ap- 
plying to  act  as  an  attorney,  the  said  examiners  present, 
or  the  major  part  of  them,  shall  certify  the  same  under 
their  hands  in  the  following  form,  vist, : — 

'*  In  pursuance  of  the  rules  made  in  Hilary  and  Easier 
Terms,  1836,  of  the  Courts  of  King^9  Bench,  Common 
IVea$t  and  Exchequer,  We,  being  the  major  part  of  the 
examiners  actually  present  at  and  conducting  the  examina- 
tion of  A.  B.f  of  &c.,  do  hereby  certify,  that  we  have  ex- 
amined the  said  A,  £.,  as  required  by  the  said  rules :  and 
we  do  testify  that  the  said  A»  B.  is  fit  and  capable  to  act 
ss  an  attorney  of  the  said  courts." 

(Signed  by  all  the  Judges). 


Queitions  as  to  due  Service,  to  be  answered  hy  the  Clerk. 

1.  What  was  your  age  on  the  day  of  the  date  of  your  articles? 

2.  Haye  you  served  the  whole  term  of  your  articles  at  the  office  where 
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1836.  the  attorney  or  attorneys  to  whom  you  were  articled  or  assigned  carried 

on  his  or  their  husiness?  and  if  not,  state  the  reason. 

3.  Have  you,  at  any  time  during  the  term  of  your  articles,  been  absent 
without  the  permission  of  the  attorney  or  attorneys  to  whom  you  were 
articled  or  assigned?  and,  if  so,  state  the  length  and  occasions  of  such 
absence. 

4.  Have  you,  during  the  period  of  your  articles,  been  engaged  or 
concerned  in  any  profession,  business,  or  employment,  other  than  jfour 
professional  emplojrment  as  clerk  to.  the  attorney  or  attorneys  to  whom 
you  were  articled  or  assigned  ? 

5.  Have  you,  since  the  expiration  of  your  articles,  been  engaged  or 
concerned,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
business,  or  employment,  other  than  the  profession  of  an  attorney  or 
solicitor? 

Questions  as  to  due  Service^  to  be  answered  hy  the  Attorney. 

1.  Has  A.  B.  served  the  whole  term  of  his  articles  at  the  oflice  where 
you  carry  on  your  business?  and,  if  not,  state  the  reason. 

2.  Has  the  said  A.  JB.,  at  any  time  during  the  term  of  his  articles,  been 
absent  without  your  permission?  and,  if  so,  state  the  length  and  occasions 
of  such  absence. 

3.  Has  the  said  A,  JB.,  during  the  period  of  his  articles,  been  engaged 
or  concerned  in  any  profession,  business,  or  employment,  other  than  his 
professional  employment  as  your  articled  clerk  ? 

4.  Has  the  said  A.  JB.,  during  the  whole  term  of  his  clerkship,  with 
the  exceptions  above  mentioned,  been  faithfully  and  diligently  employed 
in  your  professional  business  of  an  attorney  or  solicitor? 

5.  Has  the  said  A.  B.,  since  the  expiration  of  his  articles,  been  engaged 
or  concerned,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
business,  or  employment,  other  than  the  profession  of  an  attorney  and 
solicitor? 

And  I  do  hereby  certify  that  the  said  A,  B.  hath  duly  and  fidthftiDy 
served  under  his  articles  of  clerkship  (or  assignment,  as  the  case  may  be,) 
bearing  date  &c.  for  the  term  therein  expressed ;  and  that  he  is  a  fit  and 
proper  person  to  be  admitted  an  attorney. 


The  following  notice  has  been  posted  up  in  the  Common 
Law  Courts,  and  at  the  Judges'  Chambers,  and  all  the  law 
offices : — 
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1836. 
EXAMINATION  OP  ATTORNEYS  UNDER  THE  RULES  OF  HILARY 

AND  EASTER  TERMS,  1836. 

Tub  articles  of  clerkship,  and  answers  to  questions  touch- 
ing the  dufe  service  and  gdod  condilct  of  persons  applying 
to  be  admitted  attomies,  are  to  be  left  with  the  secretary 
of  the  incorporated  Law  Society,  at  the  Hall  in  Chancer j/ 
Lane,  within  the  first  seven  days  of  term  {viz.  between 
the  2Sifd  and  30th  May  inclusive). 

The  first  examination  will  take  place  at  the  Hall  of  the 
incorporated  Law  Society,  on  Saturday,  the  4th  otJune, 
and  commence  at  ten  o'clock  in  the  forenoon.  The  ap- 
plicants are  required  to  attend  in  the  Hall  at  half-past 
nine  on  the  day  of  examination. 

Application  for  further  information  may  be  made  to  the 
secretary. 

17th  May,  1836^  R^  Mauoham. 


Exparte  James  Parry. 

ARCHBOLD  moved  for  the  re-admission  of  an  attorney,  ^„  attorney 
without  making  any  affidavit,  and  without  putting  up  any  IJ?^?*^*^**"  . 
notice.  The  applicant  had  been  an  attorney  practising  in  admitted,  in  m- 
the  Welsh  Courts  of  Great  Session,  and,  on  the  passing  of  a  right tobe  ad^ 
the  1 1  Geo.  4  &  1  WiU.  4,  c.  70,  was  admitted  m  this  Court,  ^^^  ^^  '^Jjl*" 
and  also  in  the  King's  Bench,  He  afterwards  discontinued  ^^^  »  <^ 

1  1  «  1  .  ./•  t*    ■  coune,  without 

practising,  and  ceased  to  take  out  bis  certificate  for  some  giving  any  no- 
years;  but  he  had  since  been  re-admitted  in  the  King's  ^ng'any  eia- 
Bench.     That  was  sufficient,  on  the  authority  of  the  case  i»iD*tion. 
of  Exparte  Yates  (a),  to  entitle  him  to  be  re-admitted  in 
this  Court  as  of  course. 

Parke,  B. — The  party  being  already  an  attorney  of  the 

(fl)  1  Dowl.  P.  C.  724. 
Vol.  I.  X  M.  w. 
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^'^\X/''"'  Other  Court,  has  no  doubt  a  right  to  be  admitted  in  this 

Court  as  of  course. 

Motion  granted  (a). 


Ex  parte 
Parrt. 


(a)  On  a  subsequent  day,  the 
Court  took  occasion  to  state  that 
the  new  rules  as  to  the  examina- 
tion and  admission  of  attorneys 
would  not  apply  to  those  who 
were  already  admitted  in  any  of 
the  Courts.    A  great  number  of 


attorneys  of  the  other  Courts 
nevertheless  presented  themsd? es 
to  be  admitted  in  this  Court  pre- 
viously to  the  last  day  of  the  term, 
when  the  new  rules  took  efiect-^ 
See  the  11  Geo.  4  &  1  WUI.  4,  c 
70,  s.  10. 


An  liffidsvit  of 
debt  in  an  ac- 
tion by  the  in- 
dorsee against 
the  drawer  or 
iodorserof  a  bill 
of  exchange, 
must  shew  a  de- 
fiiult  by  the  ac- 
ceptor. 


Crosby  and  Another  0.  Clarke. 

e/.  J.  WILLIAMS  moved  for  a  rule  to  shew  cause  why 
the  defendant  should  not  be  discharged  out  of  custody  on 
entering  a  common  appearance,  on  the  ground  of  the  in- 
sufficiency  of  the  aBSdavit  of  debt.  The  action  was  by 
the  indorsee  against  the  drawer  of  a  bill  of  exchange ; 
the  aBSdavit  stated  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  100/.  on  a  certain  bill  of  exchange 
drawn  by  the  defendant,  and  accepted  by  A.  B,;  that 
the  said  bill  of  exchange  was  due  and  unpaid  at  a  certain 
day  now  past,  and  that  the  sum  of  100/.  thereby  made 
payable  was  still  due  and  unpaid  by  the  defendant  to  the 
plaintiff.  He  contended  that  the  default  of  the  acceptor 
was  not  sufficiently  averred. 


Dowling  shewed  cause  in  the  first  instance,  and  argued 
that  the  affidavit  was  sufficient. — It  is  certainly  not  ne- 
cessary, in  an  affidavit  against  the  drawer,  to  aver  present- 
ment to  the  acceptor ;  Witham  v.  Gomperiz  {e)  ;  and  it 
must  be  equally  unnecessary  to  introduce  any  words  equi- 
valent to  an  averment  of  presentment,  or  any  other  of  the 


(c)  2  C.  M.  &  R.  736. 
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circumstances  which  constitute  a  default  in  the  acceptor.  Exck.  of  Pleat, 

1836. 
It  was  undoubtedly  held,  in  Buckworth  v.  Levy  (a),  that 

the  affidavit  must  shew  a  default  in  the  acceptor;  and  that 
case  was  acted  upon  in  Cross  v.  Morgan  (6)  and  Banting 
▼•  JadU(c);  but  as  the  latter  cases  were  decided  altogether 
CD  the  authority  of  £»c^or/A  v.  Levy^  they  can  hardly  be 
considered  as  additional  authorities  for  the  same  propo- 
sition. In  Weedon  v.  Medley  (d),  also,  it  was  held  that  an 
averment  of  presentment  was  not  necessary ;  and  the  ob- 
servations made  by  the  Court  in  that  case  materially  de- 
tract from  the  authority  of  Buckworth  t.  Levy.  To  the 
argument  that  the  affidavit  ought  to  have  alleged  a  pre- 
sentment, as  otherwise  no  default  was  shewn,  Atderson,  B. 
answers, ''  So  the  drawer  is  not  liable  without  notice ;  but 
none  of  the  forms  state  that."  And  BoUand,  B.  intimates 
it  to  be  sufficient  if  the  affidavit  states  that  the  bill  has 
become  due,  and  has  not  been  paid.  [Alderson^  B. — 
The  point  then  present  to  my  mind  was,  whether  an  aver* 
ment  of  presentment  was  necessary ;  I  did  not  advert  to 
the  point  whether  the  default  of  the  acceptor  should  be 
shewn.]  In  a  very  recent  case,  Irving  v.  Heaton  (^), 
the  Court  of  Common  Pleas  has  decided  expressly  that  it 
is  not  necessary  to  shew  the  default  of  the  acceptor.  The 
affidavit  there  was  to  the  same  effect  as  in  the  present  case, 
and  was  held  sufficient.  The  cases,  therefore,  being  thus 
coniSicting,  the  question  may  be  considered  as  if  there 
were  no  decision  at  all  upon  the  point.  Now,  the  defen- 
dant, the  drawer,  cannot  be  indebted  to  the  plaintiff  on 
the  bill  unless  the  acceptor  has  made  default.  The 
statement,  that  he  is  so  indebted  is  a  sufficient  allega- 
tion that  every  thing  has  been  done  which  would  con- 
stitute him  in  law  a  debtor  to  the  plaintiff  in  respect  of 


(a)  7  Bing.  251 ;  5  M.  &  P.  23;  (c)  1  DowL  P.  C.  445. 

1  Dowl.  P.  C.  211.  id)  2  Dowl.  p.  C.  689. 

C6)  1  Dowl.  P.  C.  122.  ie)  4  Dowl.  P.  C.  638. 
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Ezeh,  0/  PUas,  the  bill.     [Lord  Abinger,  C.  B The  allegation  th^i 

the  defendant  is  indebted  may,,  perhaps,  be  a  sufficient 
allegation  that  he  has  had  notice  of  dishonour,  because  it 
is  a  mixed  question  of  law  and  fact  what  constitutes  a  due 
and  legal  notice,  and  it  might  be  very  difficult  to  swear 
positively  that  the  defendant  had  received  due  notice; 
but  surely  the  affidavit  ought  to  shew  the  default  of  the 
acceptor.  Parke,  B. — How  does  it  appear  that  the  de-» 
ponent  would  be  indictable  for  perjury,  if  the  bill  had 
never  been  presented  or  refused  payment?]  Because 
otherwise  the  defendant  could  not  be  indebted.  Present- 
ment and  notice,  though  they  may  differ  in  point  of  form, 
and  in  the  manner  of  proof,  are  equally  necessary  parts  of 
the  plaintiff's  title,  and  must  equally  be  shewn  in  bis  de- 
claration. He  cannot  arrest  or  recover  against  the  define 
dant  for  anything  which  is  not  shewn  to  be  in  all  respects 
a  legal  debt*  If  therefore  he  swears  to  a  debt,  it  must  be 
inferred  that  it  is  a  legal  debt. 

t/.  J,  Williams,  conirh. — InWitham  y.Gompertz,  the  affi-* 
davit  was  in  the  usual  form,  and  stated  that  payment  of  the 
bill  had  been  refused  by  the  acceptor ;  it  did  therefore  shew 
a  default  in  him  ;  but  here  there  is  no  such  averment,  nor 
any  words  whence  it  can  be  inferred.  Buciworih  ▼•  Lety 
is  an  express  authority  that  this  affidavit  is  insufficient,  and 
hash  een  repeatedly  confirmed — Cross  v.  Morgan,  Bani* 
ing  V.  Jadis,  And  in  the  latter  case  Paiieson,  J., 
so  held  after  conference  with  all  the  other  Judges  of 
the  Court  of  King^s  Bench.  Weedon  v.  Medley  only 
decided  the  same  point  as  Witham  v.  Gomperix,  that  it 
was  not  necessary  to  allege  presentment. 

Lord  Abinoer,  C.  B. — It  appears  that  the  case  of 
Buckworth  V.  Levy  has  been  confirmed  by  my  Brothers 
LiUledate  and  Patteson,  and  that  in  concurrence  with  the 


EASTER  TERM>  6  WILL.  IV.  S99 

opinion  of  several  others  of  the  Judges ;  I  think*  there-  ^'^\^if^°*' 
fore,  we  ought  to  adhere  to  that  decision. 

Parke,  B. — ^The  authorities  against  the  sufficiency  of 
this  affidavit  are  the  cases  of  Buckworih  v.  Levy,  Cross  v. 
Morgan^  and  Banting  v.  Jtidis ;  the  last  being  in  fact  a  de- 
cision, after  consideration,  by  the  whole  Court  of  King^s 
Bench.  Wiiham  v.  Gomperix  is  no  authority  in  its  favour  ; 
for,  all  that  was  there  decided  wasj  that  an  allegation  of 
refusal  by  the  acceptor  to  pay  was  sufficient,  and  that  the 
affidavit  need  not  go  into  the  particular  circumstances  of 
presentment,  or  notice,  which  are  necessary  to  give  the 
plaintiff  a  right  of  action  against  the  drawer.  The  only 
authorities,  therefore,  in  support  of  the  present  affidavit 
are  Weedon  v.  Medley  and  Irving  v.  Heaton.  The  former 
case  was  clearly  decided  on  the  mere  ground  that  the  want 
of  an  averment  of  presentment  was  not  a  sufficient  objec- 
tion, and  the  Court  did  not  look  into  the  affidavit  to  see 
whether  there  was  an  averment  of  refusal.  Then  Irving 
V.  Heaion,  as  appears  from  the  reporti  went  on  the  autho- 
rity of  Weedon  v.  Medley.  The  weight  of  authority 
therefore,  is  decidedly  against  the  sufficiency  of  the  affi- 
davit. And  it  would  be  very  difficult  to  indict  the  maker 
of  it  for  perjury,  if  the  bill  had  never  been  presented  at 
all:  it  is  quite  consistent  with  all  the  allegations  that  it  was 
never  presented  either  for  acceptance  or  payment,  and 
that  the  drawee  never  refused  to  accept,  nor  the  acceptor 
to  pay  it. 

BoLLAND,  B.,  concurred. 

Alderson,  B. — In  Buckworth  v.  Levy^  the  terms  in 
which  the  omission  to  aver  a  refusal  by  the  acceptor  ap- 
peared in  the  affidavit,  are  not  given  in  the  report ;  in 
truth,  therefore,  the  first  reported  case  actually  deciding 
^be  point  is  Cross  v.  Morgan^    We  certainly  did  not  in- 
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fi«^*- ^^fe«i  tend,  in  deciding  Weedon  v.  Medley,  to  lay  down  any  dif. 

ferent  rule ;  and  I  adhere  to  the  opinion  expressed  in 
Cross  V.  Morgan,  and  Banting  r,  Jadis. 

Rule  absolute  (a). 


(a)  See  also  Simpson  v.  Bkky  3  Dowl.  P.  C.  731. 


A  defendant  is 
not  entitled  to 
enter  a  sugges- 
tion for  double 
costs  under  the 
Middlesex 
County  Court 
Act,  23  Geo,  2, 
c.  33,  where  the 
debt  is  re- 
duced below  the 
sum  of  40s.  by 
a  s«t-off. 


Jenkinson  v.  Morton. 

XhIS   was  an  action  on  a  tailor's  bill  for  17/.;    t 
defendant  pleaded  a  set-off.     At  the  trial,  before  the  u 
der-sheriff  of  Middlesex,  the  defendant  established  a 
off  to  the  amount  of  162.  5s»,  and  the  plaintiff  accordingly 
had  a  verdict  for  15«. 

C  Jones,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi,  to  enter  a  suggestion  on  the  roll,  under  the  Middk- 
sex  County  Court  Act,  23  Geo.  2,  c,  3S,  s.  19,  for  the 
purpose  of  entitling  the  defendant  to  double  costs* 

Humfrey  shewed  cause. — The  provisions  of  the  act, 
giving  costs  to  the  defendant,  do  not  apply  to  a  caie 
where  the  debt  is  reduced  by  set-off.  Mr.  T\dd  says, 
^*  It  is  a  constant  and  invariable  rule,  that  none  of  the 
court  of  conscience  acts  extend  to  cases  where  the  debt, 
being  originally  above  the  limited  amount,  is  reduced 
under  it  by  means  of  a  set-off  ox  tender  (a)."  In  principle, 
the  jury  has  tried  two  debts,  one  of  17/.  due  to  the  plain- 
tiff, another  of  16/.  5s.  due  to  the  defendant.  In  Pitts  y» 
Carpenter  (b),  it  was  so  held  upon  the  London  Court  of 
Requests  Act,  3  Jac.  1,  c.  15.  The  Court  there  says:— 
**  Though  the  damages  were  under  40«.,  it  is  plain 


{a)  Tidd,  Pr.  959,  (9th  edit.). 


(6)  2  Str.  1191. 
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real  demand  was  above  40*. ;  and  how  could  the  plaintiff  ^^^J*^^' 
tell  whether  the  defendant  would  set-off  any  thing  in  that  '*— v — ^ 
action,  so  as  to  be  bound  to  choose  that  jurisdiction?  Be-  Jbwkinsom 
sides,  he  has  in  effect  recovered  more,  because  a  debt,  Mortoit. 
which  he  must  otherwise  have  paid,  is  now  satisfied.  Here 
are  two  causes  determined,  both  of  them  of  greater  value 
than  is  within  the  inferior  jurisdiction."  In  Jones  v.  Har- 
rU  (a),  which  was  a  decision  on  the  statute  now  in  ques- 
tion, and  where  the  costs  were  allowed,  Tauntony  J.,  pro- 
ceeded altogether  on  the  ground  that  the  demand  was  not 
reduced  by  a  set-off,  having  referred  to  the  Judge  who 
tried  the  cause  to  ascertain  whether  that  was  the  fact  or 
not*  [Lord  Abinger,  C.  B. — There  can  be  no  doubt  about 
the  good  sense  of  the  distinction ;  the  only  question  is, 
whether  this  act  is  peremptory  or  not.]  The  benefit  con- 
ferred by  sect.  19  is  confined  to  such  defendants  as  are 
liable  to  be  summoned  to  the  county  court.  But,  by  re- 
ference to  the  first  section,  it  appears  that  its  jurisdiction 
extends  only  to  suits  ''where  the  debt  or  damages  shall 
not  atnount  to  the  sum  of  40*.''  The  defendant  in  this 
case,  therefore,  the  subject  of  the  suit  being  172.,  was 
clearly  not  liable  to  be  summoned  to  the  county  court  in 
this  action.  [Lord  Abinger,  C.  B. — The  plaintiff  could 
not  sue  in  the  county  court  for  his  debt,  but  might  he 
not  have  sued  for  the  balance  under  40*.,  giving  the  de- 
fendant credit  for  his  cross  demand  ?]  There  is  no  pro- 
cess by  which  he  could  compel  the  defendant  to  come 
into  Court,  and  admit  that  it  was  a  balanced  account.  If 
he  sued  for  the  balance  only, "that  would  be  an  abandon- 
ment of  the  rest  of  his  claim,  and  the  defendant  might 
nevertheless  refrain  from  giving  any  notice  of  set-off,  and 
bring  a  cross  action  for  the  whole  of  his  demand.  More- 
over, sect.  4  expressly  restrains  the  jurisdiction  to  such 
cases  as  were  cognizable  by  the  old  county  court. — The 
Court  here  called  on 

(a)  1  Dowl.  P.  C.  374. 
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Eseh.  of  PiiM,  C.  Jone$  to  support  the  rule. — The  words  of  sect.  19 
^  are  express  and  clear^  that,  if  the  jury  shall  find  the  dor- 
Jenkivson  mages  for  the  plaintiff  under  the  value  of  40f.|  the  de- 
MoRTOH.  fendant  shall  (except  in  the  cases  specified)  be  entitled 
to  double  costs.  The  provisions  of  ss.  1  and  4  mean  only 
that  HO  action  shall  be  brought  in  that  court  for  a  debt 
above, 40tf,  But  what  is  the  debi  recoverable  by  the  plain- 
tiff, but  the  balance  after  giving  the  defendant  credit  for 
the  d^bt  due  to  him?  The  plaintiff  well  knew  that  the 
ipeal  balance  owing  to  him  was  less  than  40^.  \^Parie,  B. — 
Then  you  make  him  abandon  the  rest  of  his  debt,  and 
then  when  you  come  to  sue  for  yours,  he  cannot  set  it  off; 
so  that  he  is  to  leave  it  in  your  power  to  make  him  lose  it 
altogether.]  He  may  shew  that  he  has  given  credit  for 
the  defendant's  debt  in  the  former  action.  [Parie,  B. — 
Not  unless  the  defendant  admitted  it;  there  must  be  two 
parties  to  an  account  stated.]  There  are  several  authori- 
ties and  dicta  strongly  in  favour  of  the  defendant.  Id 
M^CoUam  v.  Carr  (a),  Eyre^  C.  J.,  had  expressed  an 
opinion  that  the  act  applied  only  where  the  original  de- 
mand was  under  40^.,  and  not  where  it  had  been  reduced 
by  money  on  account.  But,  in  BcUeman  v.  Smiih  (6),  Lord 
Eflenborough,  referring  to  the  dictum  of  Eyre,  C.  J., 
said,  **  it  was  assuming  the  whole  question  to  say  that  the 
original  debt  was  under  4Q«.,  for,  the  jury  had  found  the 
damages  to  be  under  40^.,  which  entitled  the  defendant 
to  double  costs  within  the  very  words  of  the  act.**  And 
in  Chadwick  v.  Bunning  (c).  Lord  Tenterden  assents  to  the 
opinion  of  Lord  EUenborough,  and  says  it  is  not  possible  to 
put  any  pther  construction  upon  the  words  of  the  statute. 
Clarke  y.  Askew  (</),  and  Horn  v.  Hughes  (e),  are  autho- 
rities to  the  same  effect.     [Lord  Abinger,  C.  B. — Those 


(a)  1  Bos.  &  P.  223.  (d)  8  East,  28. 

(6)  14  East,  301.  (e)  Ibid.  34?. 

(c)  5  B.  &  C.  532. 
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were  cases  where  the  debt  was  reduced  by/ia^en^  so  that  ^^\^^^*"* 
at  the  comiiiencein^t  of  the  action  there  wais  not  a  debt  - 

aboTe  40«.  Parke j  B. — In  the  case  of  payment,  the  act  Jshkimson 
haa  been  already  done  by  the  defendant,  and  has  had  the  Morton. 
offset  of  reducing  the  debt ;  in  the  case  of  setoff,  it  de- 
pends on  an  act  to  be  done  by  the  defendant,  whether  he 
will  avail  himself  of  the  statute  or  not.]  Neither  Lord 
EUenbaraugh  nor  Lord  Tenterden,  in  the  cases  referred 
to,  restricts  his  observations  to  a  case  of  payment  only ; 
both  speak  of  the  verdict  of  the  jury  as  the  only  test  whe- 
ther the  statute  applies  or  not.  It  is  quite  competent  for 
the  parties,  when  they  come  into  Court,  to  agree  that  the 
8etiK>ff  shall  be  allowed.  It  is  clear  that  a  defendant  is 
entitled  to  costs  under  the  4S  Geo.  3,  c.  46,  if  the  plain- 
tiff arrests  him  for  the  whole  debt,  without  giving  him 
credit  for  a  cross  demand ;  the  balance  only  being  con- 
ttdered  the  existing  debt  for  the  purpose  of  arrest. 
[Parke,  B. — Because  the  plaintiff  has  already  security  for 
the  remainder.] 

Lord  Abinoer,  C.  B. — This  appears  to  me  a  very  clear 
case.  No  case  whatever  has  been  cited  to  shew  that  this 
act  has  ever  been  applied  to  the  case  of  a  set-off;  all  the 
authorities  referred  to  were  cases,  either  where  there  was 
no  original  debt  above  Ws., — as  in  Bateman  v.  Smith,  where 
the  claim  was  cut  down  by  the  defence  of  infancy, — or 
where  the  debt  was  reduced  below  that  amount  by  pay- 
ments. All  these  are  cases  where  the  defendant  might 
have  reduced  the  debt  on  the  general  issue;  but,  in  the 
case  of  a  set-off,  it  depends  on  the  defendant's  pleasure 
whether  he  wiU  avail  himself  of  it  on  the  trial  or  not ; 
how  can  the  plaintiff  tell  whether  he  will  do  so  ?  Besides, 
if  the  act  may  be  made  to  apply  in  this  manner  to  claims 
of  much  larger  amount,  as  was  said  by  Eyre,  C.  J.,  in 
M*CoUam  v.  Carr,  the  most  important  and  intricate  ques- 
tions of  mutual  accounts  might  be  made  the  subject  of 
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Exek.  of  Pleas,    discussioik  in  this  inferior  court;  such  as  the  act  never 

-^     eould  have  intended  to  submit  to  its  jurisdiction.    Whon 

jBWKiNsoir     the  rule  was  moved  for,  the  19th  section  only  was  pre* 

mm 

MoRToir.  sented  to  our  consideration ;  but,  on  reference  to  sect.  1,  it 
appears  that  a  defendant  is  not  liable  to  be  sued  at  all  in 
the  county  court,  unless  the  debt  is  under  40^.  Then 
sect.  19  refers  to  that  provision,  and  also  confines  die 
right  to  costs  to  cases  in  which  the  defendant  could  have 
been  sued  in  the  county  court. 

Pabkb,  B. — 1  am  of  the  same  opinion.  It  is  clear  that 
the  general  rule  of  construction  applicable  to  statutes  of 
this  nature  is,  that  they  extend  to  cases  where  the  debt  is 
reduced  by  payment  or  other  matter  amounting  to  satis* 
faction,  but  not  to  cases  of  set-off;  but  it  is  suggested 
that  the  words  of  the  19th  section  of  this  act  have  made 
a  different  rule  of  construction  necessary  in  the  present 
case.  Looking  to  that  section  alone,  there  is  certainly 
good  reason  to  contend  that  in  this  case  the  general  rule 
should  not  prevail.  But  when,  referring  to  sect.  1,  we 
see  that  the  plaintiff  could  not  have  sued  in  the  county 
court  for  this  debt,  we  must  read  the  two  sections  to- 
gether, and  confine  the  19th  to  cases  where  not  only  the 
defendant  is  liable  to  be  summoned  in  that  court, 
but  the  debt  also  is  one  that  could  be  sued  for  in  that 
court:  applying  that  construction,  the  case  is  brought 
within  the  range  of  all  the  decisions.  And  the  incon- 
veniences of  an  opposite  decision  would  be  so  great  as 
in  themselves  to  make  it  very  difficult  for  us  to  come  to 
such  a  conclusion.  Here,  it  is  clear  the  plaintiff  could 
not  have  sued  for  the  debt  in  the  county  court. 

BoLLAND,  B. — I  am  of  the  same  opinion.  Horn  v. 
Hughes  is  the  case  which  comes  nearest  to  this ;  but,  on 
looking  to  the  circumstances  of  it,  there  is  a  clear  dis- 
tinction.   Lord  EUenborough  there  says,  "  It  appears  that 
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less  was  due  at  the  time  of  bringing  the  action,  by  means  Bxek.  of  PUat, 
4>f  a  part  payment,  of  which  the  plaintiff  must  have  been  ^ 

cognisant."    Here,  the  debt  is  not  in  any  way  reduced  at     Jemkinson 
the  time  of  bringing  the  action,  and  the  plamtiff  cannot      mortom. 
tell  whether  it  will  be  reduced  at  the  trial. 

Aldbbson,  B. — Before  a  party  can  be  prejudiced  by 
bringing  an  action  in  a  superior  instead  of  an  inferior 
court,  it  must  certainly  appear  that  he  was  compellable 
to  bring  it  in  the  inferior  court ;  else  you  punish  a  man 
for  not  doing  that  which  the  law  does  not  oblige  him  to 
do.  The  legislature  could  never  intend  so  absurd  a  con- 
sequence. 

Rule  discharged,  with  costs. 


RoLFE  and  Another  v.  Swann. 

mSVSB  Y  had  obtained  a  rule  to  set  aside  the  copy  of  the  '/  T,  s,  a  clerk 
capias  issued  in  this  cause,  and  service  thereof,  for  irregu-  Pay  office,  So- 
larity,  and  to  deliver  up  the  bail-bond  to  be  cancelled,  on  Sy^nr^/" 
the  ground  that  the  residence  of  the  defendant  was  not  «««*^«"  *nd 

*=*  county  of  Afta- 

sufficiently  stated  in  the  writ,  pursuant  to  the  Uniformity  dktex\"—Heid 
of  Process  Act.     He  was  described  as  *'  Thomas  Swann,  ficient  descnp- ' 
a  clerk  in  the  Army  Pay  Office,  Somerset  House,  in  the  f^^^^^^\^  J^^. 
city  of  Westminster,  and  county  of  Middlesex^*    The  de-  P*^-    The 
fendant's  affidavit  stated  that  there  was  no  such  office  in  the  word  *'of 


Somerset  House  as  the  Army  Pay  Office ;  that  he  resided  g°ven*by*theUni- 
at  95,  Oxford  Terrace,  Edgeware  Road,  and  that  his  formityofPro- 

•^  ^  ^  .  cess  Act,  must 

place  of  business  had  been,  for  the  last  thirty-seven  years>  be  filled  up  with 
in  the  Army  Pay  Office,  Whitehall.  defend^ni°«  ic^ 

tual  or  supposed 
residence,  or,  if 

W,  H.  Watson  shewed  cause. — ^With  respect  to  the  the  plaintiff 

have  no  know~ 

objection  that  no  sufficient  residence  is  stated,  Hill  v.  ledge  of  these, 

with  the  place 
where    the  defendant    is  or   is  supposed    to  be ;    in  conformity  with  the  directions  given  in 
9ect.  1,  as  to  the  writ  of  summons. 
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Ejeeh.  qf  Pieas^  Horvcy  (a)  IB  Strongly  in  point  against  this  application. 
^  There,  the  distinction  was  taken  between  the  case  of  a 
RoLFB  summons  and  that  of  a  eapiaSf  and  the  Lord  Chief  Baron 
SwANN.  expressed  his  opinion  that  the  blank  in  the  form  given  by 
the  statute  was,  in  the  latter  case,  sufficiently  filled  up  by 
any  thing  which  gives  a  clear  and  definite  deseripiio  per- 
sonce  of  the  party,  such  as  may  reasonably  enable  the  sherifi^ 
to  find  and  take  him;  and  the  decisions  there  cited  of 
TaufUon^  J.,  in  Buffle  v.  Jackson  (Jb)  and  Welsh  v.  Lcmg- 
ford  (c),  in  the  latter  of  which  that  learned  Judge  held  the 
description  '*  Captain  J.,  ofthe  Hon.  East  /iMfia Company's 
ship  jfiC.,  and  now  most  likely  to  be  found  at  the  East  India 
House^  London^**  to  be  sufficient,  are  even  stronger  autho- 
rities to  the  same  effect.  The  language  of  Lord  Tenterden^ 
C.  J.,  in  Clarke  v.  Palmer  {d),  goes  to  the  effect  that  the  in- 
dorsement on  the  capias  of  the  name  and  place  of  abode  of 
the  defendant  is  merely  directory  to  the  sheriff^  and  is  suf- 
ficient, if  the  attorney  indorse  such  description  as  he  is  able 
to  give,  in  cases  where  he  does  not  know  the  party's  place 
of  abode  and  addition.  Roberts  v.  Wedderbume  {e)  is  cer« 
tainly  a  decision  against  the  sufficiency  of  this  writ,  but  it 
is  opposed  by  the  authority  of  Lord  Abinger  and  of  Tawh 
ton,  J. ;  and  their  construction  appears  more  consonant  to 
reason.  The  sheriff  is  bound  to  act  oq  his  own  responsi- 
bility that  the  party  designated  in  the  writ  is  the  party 
whom  he  is  bound  to  arrest :  if  the  description  is  not  suffi- 
cient, he  only  is  prejudiced.  If  the  word  **  of"  points  to  a 
place  of  residence.  Hill  v.  Harvey  cannot  be  supported,  for 
**  late  of"  &c.  excludes  both  the  actual  and  supposed  resi- 
dence :  it  is,  in  truth,  a  denial  of  the  word  ''of."  Here,  the 
party  obtains  his  livelihood,  and  is  sure  to  be  found  and 
identified,  at  the  place  described ;  whereas  at  his  house  there 
might  be  two  of  the  same  name,  an  elder  and  a  younger. 

(a)  2C.M.&R.307.  (<0  9B.&C.155;  4M.&R.141. 

(6)  2  Dowl.  P.  C.  605.  (e)  1  Bing.  N.  C.  4;  4  M.  & 

(c)  Ibid.  498.  Scott,  488. 
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As  to  the  misplacing  of  the  Army  Pay  OflSce,  that  could  ^c^  4  ^'nwi 
not  mislead  the  defendant;  it  is  clear  there  is  but  one  ^ 

Army  Pay  Office,  which  is  in  Westminster  and  in  Middle-        Rolpb 

V. 
^*«  SWAMH. 

Busby^  in  support  of  the  rule. — ^This  is  a  matter  of 
form,  regulated  by  a  statutable  provision,  and  is  to  be  con- 
sidered with  reference  to  the  statute  alone ;  it  cannot  be 
referred  to  any  principle.  Now,  it  is  submitted,  that,  under 
the  provisions  of  the  act  of  Parliament,  a  descriptio  per- 
some  is  not  sufficient  in  a  capias,  but  that  the  blank  must 
be  filled  up  with  a  place  of  residence,  either  present  or 
late.  The  schedule  to  the  Annuity  Act,  53  Geo.  3,  c.  141| 
when  requiring  the  names  of  witnesses  to  be  stated  in  the 
memorial,  gives  a  similar  form;  " E.  F»  of  —  ;*'  and  it 
has  been  distinctly  held  that  this  imported  that  the  place 
of  abode  of  the  witness  should  be  subjoined  :  Darwin  v. 
lAneoln  (a),  Smith  v.  Pritehard  (6).  In  the  latter  case  it 
was  suggested  in  argument  that  this  could  not  be  done  in 
the  case  of  a  soldier  or  sailor,  or  other  person  who  might 
have  no  place  of  residence  at  the  time;  but  to  that  Abbott, 
C.  J.,  replies,  that  these  cases  might  possibly  be  provided 
for  by  the  subsequent  words  of  the  clause  then  in  discus- 
sion, which  gave  a  power  of  making  such  alterations  in  the 
schedule  as  the  nature  and  circumstances  of  the  case 
might  reasonably  require.  But  the  Uniformity  of  Process 
Act  has  no  such  provision.  Roberts  v.  Wedderburne  is  a 
direct  and  explicit  decision  that  a  place  of  residence  must 
be  stated ;  Lingredge  v.  Roe  (c)  is  to  the  same  effect.  Hill 
y.  Harvey  m&y  he  supported  without  trenching  on  those 
cases :  there  was,  at  all  events,  a  part  compliance  with 
the  act  by  the  statement  of  the  late  residence  of  the  party. 
Besides,  the  defendant  here  is  not  even  stated  to  lie  a 


(a)  5  B.  &  Aid  144.  (ft)  Ibid.  717- 

(c)  1  Bing.  N.  C.  6. 
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Exeh,  of  PUatt  clerk  of  the  office,  but  merely  in  it.     It  is  consistent  with 

^     that  statement  that  he  may  be  a  banker's  clerk  casually  in 

RoLPB        the  office  at  the  time.    In  attachments  against  the  sheriff^ 

SwANN.       the  affidavit  of  service  is  defective  if  the  service  b  stated 

to  have  been  upon  a  clerk  in  the  office ;  it  must  be  on  a 

clerk  of  the  sheriff. 

But  there  is  also  a  clear  misdescription  in  stating  the 
office  to  be  in  Somerset  ffouse.  And  it  is  to  be  observed, 
that  the  plaintiff's  attorney  does  not  swear  that  he  did  not 
know  the  defendant's  place  of  private  residence. 

Parke,  B.— It  seems  to  me  that  this  rule  should  be 
made  absolute.  The  act  of  parliament  requires  the  capias 
to  be  in  a  certain  form,  and  the  form  given  describes  the 

defendant  as  '*  C  D.  of ."    I  think  the  word  •*  of" 

primd  facie  means  to  connect  itself  with  the  place  of  resi- 
dence of  the  defendant.  But  we  may  call  in  aid  the  first 
section  of  the  act  to  shew  the  intent  of  the  legislature  in 
using  that  word.  Now,  that  section  directs  that  in  every 
writ  of  summons,  and  copy  thereof,  the  place  and  county 
of  the  residence,  or  supposed  residence,  of  the  defendant, 
or  wherein  he  shall  be,  or  shall  be  supposed  to  be,  shall  be 
mentioned.  Any  one  of  those  four  descriptions  is  sufficient 
to  satisfy  the  intent  of  the  legislature.  Now,  the  Court  of 
Common  Pleas ^  in  two  cases,  appear  to  have  put  the  same 
construction  on  the  words  referring  to  the  writ  of  capias; 
and  I  feel  disposed  to  abide  by  that  construction.  Two 
other  cases  have  been  cited,  in  which  a  contrary  opinion 
has  been  expressed,  viz.  Welsh  v.  Langford  and  Hill  v. 
Harvey.  Both  of  them,  however,  may  be  supported  on 
the  principle  of  construing  the  description,  by  reference 
to  the  first  section,  as  a  description  of  the  place  where  the 
party  might  be  supposed  to  be.  Lord  Abinger  certainly 
appears,  in  the  latter  case,  to  adopt  the  reasoning  of 
Taunton,  J.,  and  to  have  considered  the  statute  complied 
with  if  there  was  a  sufficient  descripiio  personce  to  identify 
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the  party.    But  Roberts  v.  Wedderburne  was  not  there   ExeK^PUoi, 
cited ;  and  I  own  it  appears  to  me  a  more  reasonable  con-  -* 

struction,  that  it  is  not  enough  to  describe  the  party  merely  Rolfb 
by  his  property  or  calling,  or  any  other  circumstance  suf-  Swamn. 
ficient  to  identify  him,  but  that  the  primd  facie  object  of 
the  statute  is  to  fill  up  the  blank  with  the  place  of  resi- 
dence, according  to  the  decision  in  the  Common  Pleas» 
Buffle  V.  Jackson  (a)  decided  no  more  than  that,  where  a 
place  of  residence  is  given,  it  need  not  be  precisely  correct. 
The  only  opinions,  therefore,  at  variance  with  our  present 
decision  are  those  of  Taunton,  J.,  and  Lord  Abinger^  in 
Welsh  V.  Langfordf  and  Hill  v.  Harvey  f  both  expressed 
without  their  having  the  advantage  of  considering  the 
weight  due  to  the  case  of  Roberts  v.  Wedderburne.  It 
seems  to  me  that  the  statute  requires  that  either  the  actual 
or  supposed  place  of  residence  of  the  defendant  must  be 
stated,  or  some  place  in  which  he  may  be  supposed  to  be. 
Here  there  is  no  such  description ;  he  is  not  said  to  be  of 
the  Army  Pay  Office ;  there  is  only  a  description  of  his 
person,  and  none  of  any  place  either  of  his  abode  or  where 
he  may  be  supposed  likely  to  be  found.  If  we  deviate  so 
far  from  the  terms  of  the  statute  as  to  hold  this  writ  suf- 
ficient, where  are  we  to  stop?  I  regret  that  we  did  not 
come  to  the  conclusion  of  allowing  amendments  of  matters 
of  form  in  writs :  the  majority  of  the  Judges,  however,  de- 
cided otherwise,  and  by  that  decision  we  must  be  bound. 
If  we  were  disposed,  which  I  am  not,  to  adopt  the  system 
of  equivalents,  I  am  by  no  means  sure  that  this  is  in  fact 
an  equivalent 

BoLLAND,  B.,  concurred. 

Alderson,  B. — I  am  of  the  same  opinion.     The  safest 
way  to  proceed,  in  filling  up  the  blank,  is,  by  referring  to 

(a)  2  Dowl.  P.  C.  505. 
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EOLFB 
iSWANN. 


Exek.  qf  Pieoit  tlic  first  section ;  that  is^  to  fill  it  up  with  the  place  df 
^^^'  actual  residence,  if  you  know  it ;  if  not,  with  the  place  of 
the  supposed  residence ;  if  neither  of  these  be  known, 
then  with  the  place  where  the  party  is,  or  is  supposed  to 
be.  If  the  attorney  is  utterly  without  knowledge  where 
the  defendant  resides,  why  not  fill  up  the  blank  with  the 
place  **of "  where  he  supposes  him  to  be.  Of  course  be 
must  do  this  at  his  peril ;  because  if  it  appears  that  he 
could  give  a  better  description,  he  is  bound  to  do  so. 


Parke,  B. — He  need  not  give  a  residence  within  the 
particular  county  of  the  sheriff;  therefore  there  is  no  diffi- 
culty on  that  score. 

Rule  absolute. 


KiRTON   9.   BRAITHWAlf B. 

The  piaindfirf  J^EBT  for  goods  sold  and  delivered,  work  and  labour, 
brin^ng'the  ac!  ^^^  ^"  *"  account  Stated.  Plcas,  first,  nunquam  indebi^ 
tion,  wrote  to      tatus ;  secondlv,  as  to  3L6s.9d..  parcel  &c.,  a  tender; 

the  defendant)  ,  ^  .  .   ,       V  ,         i      .i 

to  say,  that  un-  and  issue  thereon.  At  the  trial  before  the  under-sherifi^ 
together  with  ^^  Middlesex^  it  appeared  that  the  action  was  brought  to 
hit  (the  attor.     recover  the  sum  of  3/.  6^.  9rf-,  being  the  balance  of  an 

ney'i)  charge  '  ^,  ^         . 

for  that  letter,  account  for  goods  Supplied  and  work  done  by  the  plaintiff, 
office  on  the       &  Stationer,  for  the  defendant,  from  18^  to  1835.     The 

following  evidence  was  given  for  the  defendant,  to  prove 

the  tender  of  that  sum. 

On  the  8th  o{  February,  1836,  the  plaintiff's  attomeyi 

Mr.  Elkins,  wrote  the  following  letter  to  the  defendant  on 

oflTe'dcfend^l  ^^^  P^^*  ^^  ^^^  plaintiff: 

went  to  the  at-  "  Sir, 

and  there  saw  a       'M  am  instructed  by  my  client,  Mr.  James  Kirion,  of 

boy,  to  whom 

he  tendered  the  amount  of  the  debt  only.  The  boy,  after  referring  to  the  letter-book,  refaaed  to 
accept  it,  unless  the  charge  for  the  letter  were  also  paid.  It  appeared  that  the  writ  wm  iatiied 
at  It  o'clock  on  that  day: — Held,  (PorArr,  B,,  duJntante),  that  this  was  a  good  tender. 


Wediiuday  fol- 
lowing, at  is 
o'clock,  pro- 
ceedings would 
be  commenced. 
On  the  Wednet" 
day,  at  10 
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Portland  Street,  Cavendish  Square,  to  apply  to  you  for  ■^«?*«  of  PUat, 
payment  of  the  sum  of  3L  6«.  9dl  due  from  you  to  him ;  - 

and  I  have  to  inform  you,  that  unless  the  same,  together       Kirton 

__  at 

with  my  charge,  as  under,  is  paid  at  my  office  by  Wed^   Braithwaite. 
nesday  next,  at  IS  d clock,  proceedings  will  be  commenced 
against  you  for  the  recovery  thereof  without    further 
delay. 

Debt    .     £3    6*.  9rf.  •*  I  am,  &c. 

Charge        0    6     8  ''W.M.  Elkinsr 

£3  ISs.  6d. 
*'  Mr.  Frederick  Braithwaite.'' 

The  defendant's  clerk  stated,  that  on  the  Wednesday 
morning,  before  ten  o'clock,  he  went  by  the  defendant's 
directions  to  the  office  of  Mr.  Elkins,  and  saw  there  a  ser- 
vant, who,  on  his  inquiring  for  Mr.  Elkins,  said,  neither 
he  nor  the  clerk  was  yet  come.  He  waited  till  a  few 
minutes  past  ten,  when  one  of  the  clerks  (a  boy)  came  in. 
The  witness  told  him  he  had  come  to  tender  the  amount 
of  Mr.  KirtorCs  claim  against  Mr.  Braithwaite :  and  put 
S/.  6s.  9d.  on  the  table,  saying  he  had  received  orders  to 
tender  that  amount.  The  boy  refused  to  take  it,  unless 
the  costs  of  the  application  to  the  defendant  were  also  paid, 
and  said  the  full  amount  was  31.  I3s.  &d.  The  defendant's 
clerk  thereupon,  after  again  tendering  the  SL  6s.  9d., 
which  was  again  refused,  went  kway.  Mr.  Elkins  had 
not  then  come. — On  the  other  hand,  the  boy  to  whom  the 
tender  was  alleged  to  have  been  made,  stated,  that  having 
referred  to  the  letter  book,  he  refused  to  take  less  than 
3L  ISs.  5d* ;  and  that  the  person  who  came  on  the  defen- 
dant's part  said  he  was  willing  to  pay  the  debt,  but  would 
not  pay  for  the  letter,  and  put  his  hand  into  his  waistcoat 
pocket,  but  did  not  bring  it  out,  or  tender  the  witness 
any  money.  The  witness  desired  him  to  call  again  at 
twelve,  but  he  did  not.  It  appeared  that  the  writ  was 
issued  that  day  at  eleven  o'clock.    The  under-sheriff  told 

VOL.  I.  Y  M.  w. 
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Excfuof^hat,  the  jury,  that  if  they  believed  the  money  was  produced, 
-*     he  thought  this  was  a  good  tender:  and  the  jury  found 
KiRTON       for  the  defendant. 

0. 

Beaitbwaitb. 

Knowles  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection,  the  tender  to  the  clerk  of  the 
plaintiff's  attorney  not  being  a  good  tender :  Bingham  y. 
Allport  (a). 

Humfrey  shewed  cause,  and  contended  that  this  was  a 
sufficient  tender.  The  plaintiff's  attorney,  having  autho- 
rized the  defendant  to  pay  the  debt  at  his  office,  was 
bound  to  have  a  proper  person  there  to  receive  it,  and 
whoever  might  be  there  was  constituted  his  agent  for  that 
purpose;  and  he  had  no  right  whatever  to  demand  pay- 
ment of  more  than  the  debt.  This  was  manifestly  a  mere 
trap  for  the  purpose  of  inducing  a  tender  after  the  writ 
had  issued.     He  cited  Barrett  v.  Deere  (Jb). 

Knowles^  contrh. — The  question  was,  whether  the  partf 
to  whom  the  tender  was  made  had  authority  to  receive,  at 
that  time,  the  specific  sum  tendered ;  if  he  had  not,  thb 
tender  was  clearly  insufficient:  Goadlandy.  Bleweth  (c). 
Now,  the  only  authority  to  pay  the  money  at  the  office 
was  given  by  the  letter ;  and  that  only  authorized  the  re- 
ceipt of  the  sum  of  31,  ISs,  5</.,  at  the  hour  of  twelve. 
Here  the  party  came  at  an  earlier  hour,  and  tendered  a 
smaller  sum.  Barrett  v.  Deere  was  a  case  of  payment; 
but  payment  and  tender  stand  on  a  different  footing,  and 
stricter  proof  is  required  of  the  authority  in  the  latter  case 
than  in  the  former. 

Lord  Abingkr,  C.  B. — I  agree  that  without  the  letter 

(a)  1  Nev.  &  M.  398.  (6)  1  Nev.  &  M.  200. 

(c)  I  Campb.  477- 
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there  was  no  authority  to  make  the  tender  to  this  clerk :  but  ^^^  ^^^^» 
the  letter,  which  authorizes  the  payment  of  the  debt  at  the 


attorney's  office,  together  with  his  charge  for  the  applica- 
tion, (which  he  had  no  right  to  exact),  conveyed  an  implied  Braithwaitb. 
authority  that  somebody  should  be  there  to  receive  what 
was  justly  due.  I  do  not  see,  therefore,  what  objection 
can  be  made  to  the  tender,  after  the  authority  given  by 
this  letter. 

Parke,  B. — I  own  I  entertain  some  doubt  in  thb  case. 
There  can  be  no  doubt,  that  to  make  a  tender  good,  it 
must  be  made  either  to  the  plaintiff  himself,  or  to  an  agent 
authorised  to  give  a  receipt  for  the  debt.  Here  we  must 
assume  that  the  boy  had  no  previous  authority  to  receive 
the  money;  without  the  letter,  therefore,  the  tender 
would  be  bad,  because  not  made  to  an  agent  duly  autho- 
rised. But  the  letter  imports  that  some  person  will  be  at 
the  office,  who  will  have  authority,  whoever  he  may  be,  to 
receive  the  money,  if  the  payment  is  made  there.  My 
doubt  is,  whether  it  authorized  such  person  to  receive  a  less 
sum  than  31.  13^.  StL  True,  the  attorney  had  no  right  to 
annex  the  condition,  that  his  charge  should  be  also  paid ; 
but  he  might  give  a  special  authority  to  receive  a  particu- 
lar sum  only ;  and  if  so,  a  tender  of  a  less  sum  was  not 
within  that  authority.  I  have  therefore  some  doubt  on 
the  case ;  but  as  the  rest  of  the  Court  are  of  a  different 
opinion,-  the  rule  will  be  discharged :  and  this  was  cer- 
tainly a  very  improper  attempt  on  the  part  of  the  plaintiff's 
attorney  to  get  the  costs  of  a  writ. 

BoLLAND,  B. — I  think  this  was  a  good  tender.  There 
it  no  doubt  the  letter  would  authorize  any  body  in  the 
office  to  receive  the  money :  the  only  question  is,  whether, 
88  more  was  demanded,  it  was  a  good  tender  of  the 
smaller  sum,  which  alone  was  really  due;  and  I  think, 
under  all  the  circumstances,  that  it  was. 

Y  2 
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Exch.  of  Pleas,       GuRNEY,  B. — This  tender  would  certainly   not  have 

J^     been  good  but  for  the  letter;  but  having  written  that 

KiRTON       letter,  the  attorney  was  boundi  either  to  attend  himself,  or 

Braithwaite.  to  leave  a  clerk  to  receive  it.  The  tender  is  made  to  a  clerk 

in  that  office,  and  before  twelve  o'clock ;  and  I  think  that 
tender  was  good. 

Rule  discharged  (a). 

(a)  See  Wilmoit  r.  Smith,  M.  &  M.  238 ;  3  C.  &  P.  453. 


If  a  plaintiff 
treats  a  plea  at 
a  nullity,  and 
signs  judgment 
as  for  want  of  a 
plea,  he  so  treats 
it  for  all  pur- 
poses, and  can- 
not afterwards 
say  that  it  was 
merely  irregu* 
lar,  so  as  to  be 
a  waiver  of  the 
demand  of  a 
plea. 


Hough  v.  Bond. 

JPeTERSDORFF  had  obtained  a  rule  msi  for  setting 
aside  the  judgment  signed  in  this  cause  for  irregularity* 
It  appeared  that  a  plea  was  delivered  on  the  19th  of 
April,  which  was  dated  of  the  ^th;  the  plaintiff's 
attorney  treated  this  plea  as  a  nuUity,  and,  on  the  SOtb, 
signed  judgment  as  for  want  of  a  plea.  There  had  been 
no  demand  of  a  plea. 

Curwood  shewed  cause. — The  plaintiff  was  justified  in 
treating  this  plea  as  a  nullity.  The  rule  of  Hilary  Term, 
4  Will.  4,  (General  rules  and  regulations,  s.  1),  expressly 
directs  that  every  pleading  shall  be  intitled  of  the  day 
when  it  was  pleaded,  and  shall  bear  no  other  time  or  date. 
The  only  way  to  enforce  obedience  to  the  rule  is  to  inflict 
the  penalty  at  once.  Before  the  new  rules,  there  were 
decisions  both  ways  on  this  point ;  but  the  rule  is  peremp- 
tory, and  this  judgment  was  therefore  regular.  It  is 
objected,  however,  that  there  was  no  demand  of  a  plea. 
But  if  a  plea  is  in  fact  pleaded,  though  irregularly,  that 
is  a  waiver  of  the  demand  of  a  plea  :  Lockhart  v.  Mack- 
reth  (a).  Perry  v.  Fisher  (6),  Bond  v.  Smart  (c). 


(a)  5T.  R.  661. 


(6)  5  East,  549. 


(c)  I  Chit.  R.  736. 
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Paiersdoirffy  in  support  of  the  rule. — The  plaintiff  has  iSxcA.  ©/  PUat, 
no  right  to  treat  the  plea  as  a  nullity^  for  the  purpose  of  -* 

signing  judgment  as  for  want  of  a  plea^  and  then  to  say  it  Houoh 
is  only  irregular^  in  order  to  set  up  a  point  of  waiver*  It  Bond. 
is  not  disputed  that  the  delivery  of  a  plea  that  was  merely 
irregular  would  be  a  waiver ;  but  here  it  is  the  same  as  if 
no  plea  at  all  had  been  delivered.  In  Daiins  v.  Wagner  (a), 
where  the  plea  delivered  was  bad  because  it  had  no  date^ 
it  was  held  that  the  plaintiff  had  no  right  to  sign  judg- 
ment till  the  time  for  pleading  was  out>  because  within 
that  time  the  defendant  might  deliver  an  amended  plea. 
[Parke,  B. — Perry  v.  Fisher  appears  to  be  an  authority 
against  you,  because  there  the  plea  was  a  nulUiy,  yet  the 
Court  held  that  it  was  a  waiver  of  the  demand  of  plea.] 
It  does  not  appear  whether  the  time  for  pleading  was  out 
in  that  case  or  not.  IParke,  B. — Macher  v.  BiUing  {b), 
in  this  Court,  is  in  support  of  your  argument.] 

PAftKE,  B. — The  Court  are  of  opinion  that  the  decision 
in  Macher  v.  BiUing  in  principle  governs  the  present  case ; 
and  that  if  a  plea  be  treated  as  a  nullity,  it  is  so  treated 
for  all  purposes.  If  so,  it  is  the  same  thing  as  if  no  plea 
at  all  had  been  pleaded  ;  then  the  plaintiff  cannot  sign 
judgment  without  a  demand  of  a  plea. 

The  other  Barons  concurred. 

Rule  absolute. 

(tf)  3  DowL  P.  C.  536.  (6)  1  C.  M.  &  R.  677. 
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Exch,  of  Pleat, 
1836. 


In  an  acdon  of 
debt  on  bond, 
and  for  money 
paid,  the  Court 
refused  to 
amend  the  writ 
of  summons, 
which  had  been 
sued  out  on 
promises  in- 
stead of  in  debt, 
in  order  to  save 
the  Statute  of 
Limitations;  in- 
asmuch as  the 
remedy  on  tUl 
bond  would  re- 
main, notwith- 
standing the  ex- 
piration of  the 
six  years. 


Partridge  v,  Wallbank. 

X  HIS  was  an  action  of  debt  on  bond^  and  for  money 
paid.  The  writ  of  summons  had  been  sued  out  on  pro- 
mises instead  of  in  debt. 

ChamUess  moved  for  a  rule  to  amend  the  wrk,  in  order 
.to  save  the  Statute  of  Limitations ;  and  cited  HorUm  w. 
Inhabiianis  of  Stamford  {a),  to  show  that  the  Court  would 
allow  an  amendment  of  the  writ  for  that  purpose. 

Parke^  B. — There  the  whole  cause  of  action  would 
have  been  out  of  time  but  for  the  amendment ;  but  here 
you  may  still  go  upon  the  bond  though  the  six  years  have 
elapsed ;  therefore  your  action  is  not  entirely  barred  by 
the  statute  if  the  motion  is  not  granted. 


Rule  refused. 


(«)  1  C.  &  M.  773. 


Vernon  v.  Turley  (o). 

Declaring  de     ARCHBOLD  had  obtained  a  rule  nisi  for  setting  aside 
ori^naf^a^tion*  ^^^  proceedings  on  the  bail-bond  given  in  this  cause,  on 

is  no  waiver  of 

previous  proceedings  in  an  action  on  the  bail-bond. 

The  plaintiff  signed  an  agreement  with  an  agent  of  the  defendant,  on  the  29th  otSipUmbtr,  tfait 
on  the  defendant's  entering  into  an  agreement  to  pay  the  debt,  part  in  iron  within  a  mondi,  and 
the  remainder  by  bill  at  two  months,  the  action  should  be  discontinued;  and  the  defendant  was 
to  call  on  the  plaintiff  on  the  following  day,  to  enter  into  the  agreement.  He  never  did  so  caD. 
On  the  8th  of  October  the  plaintiff  gave  notice  to  the  defendant  that  he  held  himself  disengaged 
from  the  agreement,  and  should  proceed  with  the  action  forthwith.  On  the  20th  of  October,  the 
defendant  delivered  to  the  plaintiff,  and  the  latter  received,  two  bills  of  exchange  for  the  greater 
portion  of  the  debt.  He  did  not  deliver  any  iron,  and  became  bankrupt  on  the  6th  ofNot/eaiber: 
'—Held,  that  there  was  not  a  giving  of  time  to  the  defendant,  so  as  to  discharge  the  bail. 

Bail  applying  to  be  discharged  from  liability  on  the  ground  of  an  agreement  for  giving  time  to 
the  principal,  must  come  in  the  term  next  after  they  know  of  the  agreement 

(a)  Thii  case  was  decided  in  Hilary  term.    Sec  Vernon  Y^Hodgmtf 
ante,  p.  151. 
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two  grounds  i— firsts  that  time  bad  been  given  to  tbe  de-  exok  of  Pleat, 
fendanty  witbout  the  concurrence  of  or  communication  to    .     ^'  ^ 
tbe  bail;  and  secandlt/,  that  tbe  proceedings  were  irre-      Vernon 
gular  by  reason  of  the  plaintiff  having  declared  de  bene      turley. 
esse  in  the  original  action  against  tbe  defendant  after 
suing  out  process  against  the  bail,  and  having  subse- 
quently declared  in  the  action  against  the  bail  without 
issuing  a  fresh  writ. 

'  The  defendant  was  arrested  on  the  24(li  o( September; 
the  assignment  of  the  bail-bond  was  taken  on  the  1 1th  of 
November  ;  on  tbe  14th  a  writ  of  summons  issued  against 
the  defendant  and  the  bail  jointly  ;  on  the  18th  the  plain- 
tiff declared  de  bene  esse  in  the  original  action ;  on  the 
S9th  he  declared^  as  assignee  of  the  bail-bond,  against  one 
of  the  bail,  Hodgins,  alone.  The  affidavit  of  Hodgins^ 
in  support  of  the  present  rule,  stated  that  several  days  be- 
fore tbe  time  for  putting  in  special  bail  had  expired, 
he  inquired  of  the  defendant  and  his  attorney  whether 
the  action  was  settled,  or  whether  there  was  any  dan> 
ger  of  his  being  put  to  any  loss  or  expense  in  conse- 
quence of  his  having  become  bail ;  and  was  assured  by 
them  that  there  was  no  such  danger,  as  the  defendant  had 
tirranged  the  action  on  certain  terms  with  the  plaintiff; 
and  that  his  belief  of  such  arrangement  was  the  sole  cause 
why  he  did  not  proceed  to  justify  bail  or  render  the  de- 
fendant. The  affidavit  of  the  defendant  Turley  further 
stated,  that  on  the  ^th  of  September  a  written  agreement 
was  entered  into  between  him  and  the  plaintiff,  that  the 
{uesent  action,  and  another  which  had  been  commenced 
by  &e  plaintiff  against  one  Caddick,  should  be  discon- 
iiBued,  and  a  bill  for  S60L,  drawn  by  the  defendant  and 
lUM^pted  by  Caddiek,  should  be  destroyed,  on  the  defen- 
dant Turletf  entering  into  an  agreement  to  pay  the  plain- 
tiff tbe  balance  of  his  account,  part  in  iron  within  a  month, 
and  the  remainder  in  an  acceptance  at  two  months :  if  the 
defendant  should  not  fulfil  his  agreement,  the  action 
agiunst  him  was  to  be  proceeded  with : — and  the  defendant 
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Etch,  of  Pieoi,  swore,  that,  in  pursuance  of  the  agreementi  be  gave  the 

plaintiff,  on  the  20th  October,  two  bills  of  exchange  for 
215/.,  for  which  credit  was  given  him  by  the  plaintiflr,  and 
that  it  was  his  intention  to  have  delivered  the  iron,  if  he 
had  not  been  prevented  by  a  fiat  in  bankruptcy  being 
issued  against  him.  The  affidavits  of  the  plaintiff  and 
his  attorney,  on  the  other  hand,  stated  that  the  agreement 
was  signed  by  the  plaintiff  on  the  proposal  and  importu- 
nity of  Richard  Turley,  the  defendant's  brother,  who 
agreed  that  the  defendant  should  attend  on  the  following 
day  to  enter  into  the  agreement,  but  he  did  not  so  attend; 
that  the  plaintiff  made  several  ineffectual  applications  for 
the  delivery  of  the  iron ;  that  the  fiat  did  not  issue  against 
the  defendant  until  the  6th  November;  and  that,  in 
consequence  of  the  non-performance  of  the  agreement, 
the  plaintiff,  on  the  8th  of  October,  gave  the  defendant 
and  Caddick  a  written  notice  that  he  considered  himself 
disengaged  from  the  agreement,  and  should  proceed  im« 
mediately  with  both  actions. 

Erie  and  Whitmore  shewed  cause. — As  to  the  first  ob- 
jection, it  is  clear  that  this  was  a  mere  conditional  agree* 
ment,  which,  not  being  performed  by  the  defendant,  became 
inoperative  altogether,  and  left  the  parties  in  the  same  posi- 
tion as  before.  And  the  receipt  of  the  biUs,  which  were  va- 
lueless, could  not  be  considered  as  binding  the  plaintiff  to 
any  agreement  which  precluded  him  from  proceeding  with 
the  action,  after  he  had  given  an  express  notice  that  he 
should  proceed  with  it,  and  that  he  held  himself  disengaged 
from  the  agreement  It  was  held,  in  Ladbrook  v.  Hetoeit  (a), 
that  a  mere  honorary  obh'gation  on  the  part  of  a  plaintiff  not 
to  press  a  defendant  for  payment  of  the  debt,  was  not  such 
an  indulgence  to  him  as  would  discharge  the  bail.  At  all 
events,  the  bail  had  notice  of  the  agreement  in  time  to  have 
applied  in  Michaelmas  term. — As  to  the  alleged  irregula- 
rity. Collet  V.  Bland  (b)  is  an  authority  to  shew  that  any- 
(a)  I  Dow  1.  P.  C.  488.  (A)  4  Taunt.  716. 
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thing  done  in  the  original  cause^  after  the  action  on  the   ^^i^f  ^'"' 
bail-bond  has  been  commenced,  has  no  effect  on  the  pro- 
ceedings in  such  action. 

Archboldf  contra. — ^These  proceedings  were  irregular. 
By  declaring  de  bene  esse  in  the  original  action,  the 
plaintiff  waived  the  process  in  the  action  on  the  bail- 
bond,  and  pould  not  go  on  to  declare  in  that  action 
without  issuing  new  process.  [Parke,  B. — ^The  plain- 
tiff declares  in  the  original  action  only  in  order  that  when 
the  defendant  comes  to  set  aside  the  proceedings  on  the 
bail-bond,  he  may  be  able  to  contend  that  he  has  lost  a 
trial.  It  is  only  a  conditional  proceeding.]  The  proceed- 
ings on  the  bail-bond  assume  that  the  proceedings  in  the 
original  cause  are  at  an  end  by  reason  of  the  defendant's  not 
having  come  in.  [Parke,  B. — ^If  he  had  declared  in  chief, 
no  doubt  that  would  have  been  a  waiver.]  He  could  not 
declare  in  chief  at  all  until  the  bail  had  justified ;  the 
(question,  therefore,  never  could  arise  on  a  declaration  in 
chief.  But  it  has  always  been  the  understanding  of  the 
profession,  that,  after  proceeding  against  the  bail,  the 
plaintiff  could  not  take  any  step  in  the  original  action, 
without  thereby  waiving  the  proceedings  against  the  bail. 

But  in  the  next  place,  time  was  given  to  the  defendant, 
so  as  to  exonerate  the  bail.  The  plaintiff  obtained  an  addi- 
tional security  by  the  receipt  of  the  bills ;  that  was  a  suf- 
ficient consideration  for  a  stay  of  proceedings:  and  it 
does  not  appear  that  he  has  ever  re-delivered  them. 
Their  being  taken  after  the  notice  given  by  the  plaintiff 
that  he  should  proceed,  makes  the  case  stronger  against 
htno.  The  defendant  performed  the  agreement  so  far  as  lay 
in  his  power ;  for  he  swears  that  his  bankruptcy  was  the 
only  cause  of  his  not  delivering  the  iron.  In  fViUison  v. 
Whitaker  (a),  bail  were  held  to  be  discharged  by  the  plain- 
tiff taking  from  the  defendant  bills  of  exchange,  to  which 
a  siurety  was  party,  for  payment  by  instalments,  although 

(rt)  7  Taunt.  63. 
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^*c*- y^'""*  they  proved  of  no  value.  [Parke,  B. — ^That  was  a  single 
insulated  transaction,  of  giving  bills  in  satisfaction  of  the 
debt,  and  had  the  effect  of  suspending  the  action  until 
they  became  due  and  were  dishonoured ;  can  we  say, 
looking  at  the  whole  transaction^  that  such  was  the  inten« 
tion  of  the  parties  here?  But  suppose  it  was  so,  why  did 
you  not  apply  during  the  whole  of  Miehaelnuts  Term?] 
Bail  are  discharged  by  time  given  to  the  principal  with- 
out their  consent,  although  they  may  not  have  been  dam- 
nified at  all :  Hanningtan  v.  Beare  (a). 

Lord  Abinger,  C«  B» — On  the  first  point,  the  only 
question  is  whether  time  was  in  fact  given.  The  agree- 
ment is  clearly  a  conditional  agreement  on  the  face  of  it; 
the  defendant  was  himself  to  do  something  in  fulfilment  of 
it,  which  he  never  did ;  the  plaintiff*,  therefore,  was  no 
longer  bound  by  it;  and  of  that  he  gave  the  defendant 
notice.  Then,  with  respect  to  the  receipt  of  the  bills,  the 
only  question  is,  whether  that  formed  a  new  agreement ; 
it  is  clear  that  it  did  not  complete  the  original  agree- 
ment. Even  if  it  was  a  new  agreement,  the  bail  ought 
to  have  applied  in  Micfioelmas  Term;  but  I  think 
it  clearly  was  not.  It  is  quite  consistent  that  the  bills 
were  taken  on  the  understanding  that  the  defendant  would 
afterwards  fulfil  the  rest  of  the  agreement*  As  to  the 
other  point,  a  conditional  proceeding,  such  as  is  the  de- 
claring de  bene  esse,  is  no  proceeding  at  all,  so  as  to 
amount  to  a  waiver. 

Parke,  B. — I  am  clearly  of  opinion  that  it  has  not 
been  made  out  that  these  bills  were  given  as  a  new 
agreement  for  the  payment  of  the  debt :  and  if  it  had,  I 
quite  agree  that  the  bail  ought  to  have  applied  in 
Michaelmas  Term. 

The  other  Barons  concurred. 

Rule  discharged  with  costs. 
(a)  4  Dow!.  P.  C.  256. 
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Exch.  of  Pleas, 
1836. 

Rex  v.  PowblLi  Clerk>  (in  a  Cause  of  Ion  v.  Powell). 

XjHANNEL  moved  for  a  writ  of  sequestration,  on  a  re^  to  a  writ  of  ea- 
tum  to  a  special  writ  of  capias  utlagaium  which  had  issued  ^sheriffre^ 
against  the  defendant.    The  sheriff  had  returned  that  the  ^^^^  that  the 

.     •        •  defendant  had 

defendant  had  no  goods  nor  any  lay  fee  within  his  baili-  no  goods,  nor 
wick,  but  that  he  was  a  beneficed  dergyman :  it  did  not,  ^Hthin'his^ai- 
however.  state  the  name  of  the  benefice,  or  where  it  was  T^^'  i>«t  that 

he  was  a  bene- 

aituate;  but  those  particulars  were  supplied  by  affidavit,  ficed clergyman; 
In  Rex  Y.  Amutrang  (a),  where  the  return  was  that  the  name  or°dtaa^ 
defendant  had  no  goods  nor  any  lay  fee  within  th(B  baili-  fi^.°$-heCotirt 
wick,  but  was  possessed  of  the  rectory  of ,  the  Court  refiwed  a  writ 

,     ,  •  mt  1  ofaequestration, 

granted  the  sequestration.  The  return  there  was  cer-  but  suggested  a 
tainly  somewhat  more  formal  than  in  the  present  case,  but  j^^^u^g  up. 
the  defect  was  supplied  here,  if  the  affidavit  could  be  called  ^^  '^^  ^^^^  ^ 

'^'^  amend  his  re- 

in aid.  [ParkCf  B. — Should  there  not  be  some  recorcf  shew-  turn. 

ing  to  what  bishop  the  writ  is  to  be  directed?  Lord 
Abingert  C.  B. — Can  we  amend  the  return  by  an  affidavit, 
so  as  to  fix  a  particular  bishop  ?]  The  writ  cannot  preju- 
dice any  party :  if  the  sequestration  takes  priority  of  other 
creditors,  they  can  move  to  set  it  aside,  if  wrongly  issued. 

Lord  Abinger,  C.  B. — We  ought  not  to  impose  that 
.expense  upon  them.     The  best  course  would  be  to  apply 
for  a  rule  to  shew  cause  why  the  sheriff  should  not  amend 
his  return. 


Parkb,  B. — ^The  proper  form  of  the  return  is  given  in 
TifkPs  Forms,  p.  420,  (6th  edit.) 

Channel  intimated  his  intention  of  making  such  appli- 
cation to  the  Court  of  King^s  Bench,  in  which  the  cause 
was. 

Motion  refused, 
(a)  2  CM.  &R.  205. 
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Exeh,  of  PleoJif 

^  Doe  d.  Humphreys  v.  Owen. 

In  discharging  xLULE  for  judgment  as  in  case  of  a  nonsuit  A  per- 
mMrwYn^a^"  cmptory  undertaking  was  accepted,  but  the  plaintiff  sought 
of  a  nonsuit  on  ^q  have  an  order  for  costs  of  the  day,  '*  if  any,"  as  part  of 

a  peremptory  ^  ^  k 

undertakingythe    the  ruIc. 
Court  will  order 
payment  of 

Gosuoftheday,       Wehby^  who  shewed  cause,  objected  to  this,  on  the 

•*  if  any,"  al- 

though  the  de-  ground  that  the  defendant's  aflSdavlt  did  not  shew  that 
▼It  do  no? shew  *ny  ^osts  had  been  incurred,  and  referred  to  Ray  v. 
that  any  cMts     Sharp  (a),  as  an  authority  that  that  was  necessary  to  be 

curred.  stated. 

But  not 
where  his  affl* 

^n*couid*have  Parke,  B. — You  Cannot  be  prejudiced  by  a  proyision 
been  incurred;    for  payment  of  the  cost^,  if  any;  if  none  have  been  in- 

as  where  it  ,  . 

states  that  no-    curred,  you  Will  have  none  to  pay.. 

tice  of  trial  was 

manded.  The  rule  was  drawn  up  accordingly. 

•/.  Jervis  in  support  of  the  rule. 


The  same  point  was  ruled  in  a  case  of  Thomat  ▼.  Hutch* 
inson,  in  Trinity  Term,  in  which  Ray  v.  Sharp  was  again 
cited  for  the  plaintiff. 

But  in  another  case  in  the  same  term,  TarbucJc  v. 
Bisphan,  where  it  appeared  on  the  face  of  the  defen- 
dant's  own  affidavit,  that  notice  of  trial,  which  had  been 
given  for  the  assizes,  had  been  countermanded  in  due 
time,  the  Court,  in  discharging  the  rule  for  judgment  as 
in  case  of  a  nonsuit  on  a  peremptory  undertaking,  re- 
fused to  make  an  order  for  payment  of  costs  of  the  day, 
if  any ;  Parke,  B.,  saying  that  to  do  so  would  be  to  in- 
vite  further  inquiry,  which  ought  not  to  be  invited,  where 
it  appeared  from  the  defendant's  own  affidavit  that  no 
costs  could  have  been  incurred. 

(a)  4  Dowl.P.  C.354. 
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Exeh,  of  Pleoi. 
1836. 

Harriet  Rebyes,  Executrix  of  William  Reeves, 

deceased^  v.  Hearne. 

X  HE  two  first  counts  of  the  declaration  were  indebitatus  a  declaration 
assumpsit  in  15/.  for  goods  sold  and  delivered  by  the  plain-  futed,  UiaN  &f-^ 
tifTs  testator  to  the  defendant,  and  on  an  account  stated  !f'^*^f*^°^ 

'  the  testator,  to 

between  them;  stating  a  promise  by  the  defendant  to  the  wit,  on  the  ut 
testator  in  his  lifetime,  and  a  breach  in  non-payment  to  i832,thedefen- 
the  testator,  or  to  the  plaintiff,  executrix  as  aforesaid.  The  d^b^d"  Ac 
third  count  was  as  follows: — ^And  whereas  also  after  the  plaintiff, aacxe- 
death  of  the  said  WiUiam  Reeves ^  to  wit,  on  the  1st  day  for  goods  aoid 
of  October f  1832,  the  defendant  was  indebted  to  the  plain-  Jy  the  testator 
tiff,  as  executrix  as  aforesaid,  in  11/.  5*.  6rf.  for  goods  sold  '^^  **J*  i»/«^™e 

'  '  °      ^  to  the  defen- 

and  delivered  by  the  said  William  Reeves  in  his  lifetime  dant,  and  in 

to  the  defendant  at  his  request.,  and  the  last-mentioned  thereof,  and 

sum  being  due  and  in  arrear,  heretofore,  to  wit,  on  the  e^^^*"'"^,!** 

day  and  year  last  aforesaid,  in  consideration  thereof,  and  agreed  with  the 

defendant  to 

that  the  plaintiff,  as  executrix  as  aforesaid,  at  the  de-  accept  a  suit  of 
fendant's  request,  had  agreed  with  him  to  accept  a  cer-  made^byhimfor 
tain  suit  of  clothes,  to  be  made  and  provided  by  the  de-  •?^» '**® p*"»- 

'  .     .  tiff's  servant,  in 

fendant  for  one  John  Richmond^  the  plaintiff's  servant  part  discharge 
and  traveller,  in  part  discharge  and  satisfaction  of  the  piaintiff'being  ^ 
said  debt  of  11/.  5*.  6rf.,  to  wit,  to  the  extent  of  the  price  indebted  to  j./i. 

'  '  *^  in  a  greater 

and  value  of   such   suit    of   clothes    (the  said  plaintiff  amount  for 

wages,  and  J*R» 

then  and  from  thence  hitherto  and  still  being  indebted  to  having  agreed 
the  said  J.  Richmond  in  a  large  sum  of  money,  to  wit,  the  f^^  to  rweTve" 
sum  of  60/.,  for  wafi^es  then  due  and  owini;  to  the  said  ^**®  clothes  in 

°  °  ^  part  payment), 

J.  R.f  as  such  clerk  and  traveller  as  aforesaid,  and  the  and  had  also 
said  J.  R.  having  then  agreed   to  receive,  and  having  bfirandgive 

the  defendant  a 
reasonable  time 
for  the  payment  of  the  remainder  of  the  debt,  the  defendant  undertook  and  promised  the  plaintiff, 
as  executrix,  to  make  and  provide  the  said  suit  of  clothes  for  /.  R,  within  a  reasonable  time,  and 
to  pay  her  the  remainder  of  the  debt  after  a  reasonable  time  for  such  forbearance.  The  decla- 
ration then  averred,  that  though  a  reasonable  time  had  elapsed,  &c,  the  defendant  had  not  made 
or  provided  the  clothes,  or  paid  the  residue  of  the  debt.  Pleat  that  the  debt,  in  consideration  of 
which  the  said  promise  was  made,  did  not,  nor  did  any  part  thereof,  accrue  to  the  testator 
within  six  years  next  before  the  commencement  of  the  suit,  and  that  such  promise  was  by  words 
only.  On  special  demurrer: — Held,  that  the  agreement  stated  in  the  declaration  was  only  an 
agreement  for  an  accord,  and  did  not  extinguish  the  original  debt,  which,  tlierefore,  was  barred 
by  the  Statute  of  Limitations. 
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ExduofPUat,    from  thcnce  hitherto  been  willing^  and  still  being  willingi 

to  receive  the  said  suit  of  clothes  in  part  payment  and 
discharge  of  the  said  sum  of  SOL,  to  the  extent  of  the 
price  and  value  of  such  suit  of  clothes) ;  and  also  in  con- 
sideration that  the  plaintiffi  as  executrix  as  aforesaid,  at 
the  defendant's  request,  had  agreed  and  promised  him  to 
forbear  and  give  him  a  reasonable  time  for  the  payment  of 
the  remainder  of  the  said  debt  of  IIL  5s*  6dL,  he  the  de- 
fendant undertook  and  then  promised  the  plaintiff,  as 
executrix  as  aforesaid,  to  make  and  provide  the  said  suit 
of  clothes  for  the  said  «/•  JB.  upon  the  terms  aforesaid, 
within  a  reasonable  time  then  following,  and  to  pay  her 
the  remainder  of  the  said  debt  of  IR  5s*  6d.  at  the  ex- 
piration of  a  reasonable  time  for  such  forbearance :  and 
the  plaintiff,  executrix  as  aforesaid,  avers  that  she,  con- 
fiding in  the  defendant's  last-mentioned  promise,  hath 
always  been  ready  and  willing  to  accept  such  suit  of 
clothes  in  such  part  satisfaction  and  discharge  as  afore- 
said, and  the  plaintiff  did  forbear  and  give  time  for  the 
payment  of  the  said  debt  of  IIL  5s*  6d*  for  a  reasonable 
time  from  the  making  of  the  said  agreement  with  the  de- 
fendant ;  and  the  time  for  making  and  providing  the  said 
suit  of  clothes,  and  paying  the  remainder  of  the  said 
debt odlL  5s.  ScL  upon  the  terms  aforesaid,  have  elapsed: 
of  all  which  promises  the  defendant,  on  &c.  had  notice, 
and  was  then  requested  by  the  plaintiff,  as  executrix  as 
aforesaid,  to  make  and  provide  the  said  suit  of  clothes, 
and  pay  the  remainder  of  the  said  last-mentioned  debt, 
upon  the  terms  aforesaid.  Yet  the  defendant  hath  not 
made  or  provided  the  said  suit  of  clothes,  or  any  part 
thereof,  or  paid  any  part  of  the  said  last-mentioned  debt, 
in  the  manner  or  upon  the  terms  aforesaid,  or  other- 
wise, &c. 

The  defendant  pleaded,  Jirst,  non  assumpsit ;  secondly ^ 
as  to  the  promise  to  the  testator,  that  the  defendant  did 
not  make  such  promise  at  any  time  within  six  years  next 
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before  the  commeDcement  of  the  suit ;  thirdly ^  as  to  the  Exek.  of  PUas, 
promise  to  the  plaintiff  as  executrix,  to  make  the  suit  of 
clothes  as  in  die  declaration  mentioned^  and  to  pay  the 
remainder  of  the  debt  of  11/L  5$.  &d.  as  therein  mentioned, 
that  the  debt  in  consideration  of  which  the  said  promise 
was  made  did  not,  nor  did  any  part  thereof,  accrue  to 
the  said  W»  Reeves  within  six  years  next  before  the  com- 
mencement of  the  suit,  and  that  the  said  promise  was  by 
words  only,  and  was  not  nor  is  made  or  contained  in  any 
writing  signed  by  the  defendant  according  to  the  form  of 
the  statute,  &c. 

Special  demurrer  to  the  last  plea,  assigning  for  causes, 
that  the  count  to  which  it  is  pleaded  is  founded  upon  a 
cause  of  action  accruing  to  the  plaintiff  as  executrix  as 
aforesaid,  upon  and  for  the  non-performance  of  a  con- 
tract made  with  her  as  such  executrix,  upon  a  new  and 
sufficient  consideration,  to  which  the  said  W.  Reeves  was 
a  stranger ;  nevertheless  the  defendant  hath  not  pleaded 
or  shewn  that  such  cause  of  action  did  not  accrue  to  the 
plaintiff  as  executrix  as  aforesaid,  or  that  his  promise  to 
her  as  such  executrix  was  not  made,  within  six  years  next 
before  the  commencement  of  this  suit ;  and  it  is  no  answer 
or  defence  that  the  original  debt  to  the  said  W.  Reeves 
did  not  accrue  to  him  within  six  years  next  before  the 
commencement  of  this  suit ;  and  also  that  it  is  not  shewn 
in. the  plea,  that  the  said  debt  or  sum  wherein,  in  the  said 
count  it  is  alleged,  the  defendant  was  indebted  to  the  plain- 
tiff, as  executrix  as  aforesaid,  for  goods  sold  and.  deli- 
vered by  the  said  W.  Reeves  to  the  defendant,  or  the 
cause  of  action  in  respect  thereof,  did  not  accrue  to  the 
plaintiff,  as  executrix  as  aforesaid,  within  six  years  next 
before  the  commencement  of  the  suit ;  and  it  is  merely 
alleged  that  such  debt  did  not  accrue  to  the  said  W. 
Reeves  within  that  time;  and  it  is  perfectly  consistent  with 
the  last-mentioned  plea  and  the  declaration,  that  the  said 
W.  Reeves  may  have   died  before  any  cause  of  action 
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Ereh,  of  Pleat,  accrued  to  him  in  respect  of  his  sale  and  delivery  of  tlie 

1836. 

last^mentioned  goods  to  the  defendant,  or  that  he  may 
have  died  before  the  expiration  of  six  years  next  after  the 
accruing  of  such  last-mentioned  debt,  or  the  cause  of  action 
thereon  may  have  accrued  to  the  plaintiff,  executrix  as 
aforesaid,  within  six  years  next  before  the  commencement 
of  this  suit ;  and  that  the  time  for  the  plaintiff  suing  as 
executrix  as  aforesaid  for  the  recovery  of  such  last-men* 
tioned  debt  had  not  elapsed  when  this  action  was  com- 
menced. 

N*  R.  Clarke^  in  support  of  the  demurrer. — ^This  plea 
cannot  be  supported.  The  plaintiff  declares  in  the  count  to 
which  it  is  pleaded,  not  upon  the  original,  but  upon  a  new- 
cause  of  action  altogether.  The  promise  to  the  executrix 
was  not  barred  by  the  Statute  of  Limitations;  Smith  t. 
Forty  {a) ;  and  the  plea  ought  to  have  been  pleaded  to 
that  promise.  [The  Court  desired  him  to  consider  whether 
the  count  could  be  supported.]  The  plaintiff  has  a  right' 
to  join  this  count  with  the  counts  which  lay  the  promises 
to  the  executrix:  Cowell  v.  Watts  (6).  She  could  not 
sue  upon  the  old  debt,  because  that  was  superseded  by 
the  agreement.  She  may  have  been  guilty  of  a  devastavit 
by  entering  into  sUch  an  agreement,  but  the  debt  is  ex- 
tinguished by  it.  [Parke,  B. — Is  it  any  thing  more  than 
that  the  defendant,  by  way  of  accord  for  an  antecedent 
debt,  agrees  to  supply  clothes  to  Richmond  f  If  he  does  not 
supply  them,  the  original  debt  survives.  In  Lynn  v.  Bruce{e)f 
where  the  plaintiff  declared  on  an  agreement  to  accept 
from  the  defendant  a  composition  on  a  debt,  in  full  satis- 
faction and  discharge  of  the  debt,  it  was  clearly  held  that 
such  a  mere  accord  gave  no  new  ground  of  action.]  Here 
the  time  of  payment  is  changed ;  that  shows  that  it  was  not 
merely  an  accord,  but  a  new  contract.     The  clothes .  are 

(a)  4  Carr.  &  P.  126.  (b)  6  East,  405. 

(c)  2H.  BI.3I7. 
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to  be  supplied  within  a  reasonable  time;  that  must  mean   ^ch. of  PUat, 
tame  time  beyond  immediately ;  and  what  was  a  reason- 
able time  would  be  a  question  for  the  jury. 

Lord  Abinoer^  C.  B. — Suppose  the  Statute  of  Limi- 
tations out  of  the  question,  which  is  the  way  to  try  the 
case ;  then  it  is  an  agreement  to  pay  part  of  the  debt  by 
the  supplying  of  a  suit  of  clothes,  part  in  cash.  If  the 
defendant  does  not  so  pay,  how  is  the  original  debt  ex- 
tinguished ?  There  is  no  new  consideration.  As  to  the 
time  of  payment,  a  reasonable  time  to  pay  a  debt  which 
has  been  due  for  some  years  is  to-morrow. 

Parke,  B. — On  this  declaration,  Richmond  being  no 
party  to  the  agreement,  it  appears  to  be  no  more  than  an 
agreement  for  an  accord  in  equity;  it  is  not  stated  that 
the  defendant  went  on  and  partly  made  the  clothes.  Even 
if  you  could  make  Richmond  a  party,  so  as  to  give  him 
a  right  to  sue  for  the  clothes,  it  is  only  satisfaction  pro 
tamiOf  and  the  original  debt  remained  for  the  residue; 
and  not  being  extinguished ,  it  is  barred  by  the  statute. 
It  18  an  ingenious  attempt  to  get  rid  of  the  Statute  of  Limi- 
tations, but  I  see  nothing  which  could  have  prevented 
the  plaintiff  from  suing  on  the  original  cause  of  action* 

The  otlier  Judges  concurred. 

Judgment  for  the  defendant. 
Mansel  appeared  to  argue  for  the  defendant* 


VOL.  I.  z  M.  w. 
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Exeh.  of  Pleat, 
1836. 

Reoil  v.  Green. 

Debt  for  aooney  jJEBT,  in  the  sum  of  500/.,  for  money  lent,  money  paid, 

lent  «nd  money  i       t^i            y                                .... 

paid.   The  plea  and  on  an  account  stated. — Fleas,  first,  nunquam  tnaebi' 

Sat thewms  ^^^^^ •    ^ccondly,  as  to  the  said  sums  of  money  lent  and" 

80  lent  and  paid  mouey  paid,  that  they  were  so  lent  for  the  purpose  of 

the  purpose  of  paying,  and  so  paid  respectively,  to  J.  R. ,  the  master '  of 

were"paid!*to/.  the  Said  ship,  for  the  repairs  of  a  certain  ship  or  vessel, 

^k^]hi"theu'  ^^''^^  ^^  JVilberforce,  then  being  in  parts  beyond  the 

in  a  foreign  gcas,  to  wit,  at  Logufta  in  Mexico,  in  South  America, 

pain  of  such  and  out  of  the  dominions  of  our  lord  the  King^  on  and  in 

on  ^he"security  ^^  progress  of  a  Certain  voyage  from  Liverpool  to  certain 

*h  ^  d**f  *^da°^t  P*^*^  beyond  the  seas,  to  wit,  to  Sisal,  Campeachy,  and 

and  then  went  Laguna  aforcsaid,  and  from  thence  to  her  port  of  dis-^ 

agreement  charge  at  Liverpool  or  London.     And  the  defendant  fur- 

fordm^port!*  ^^^  saith,  that  the  said  several  sums  of  money  were  not,  nor 

between  the  ^as  auv  part  thereof,  lent  or  paid,  or  the  debt  in  respect 

plaintiffand/.  •!                      ,                                •%            n                 i 

R.,  for  the  de-  thereof  Contracted,  or  any  part  thereof,  upon  the  security 

lomry,  and'a  *"  or  liability  of  the  defendant ;  but  the  plaintiff  having  then 

bottomry-^nd  yefuscd  to  accept  in  payment  of  the  said  sums,  biHs  of 

to  the  piaintifi;  exchange  on  the  several  owners  of  the  said  ship,  and  the 

iuch  agree^-  Said  J.  /£•  then  being  master  of  the  said  ship,  and  having 

S'^whichiTwM  "^  funds  or  credit  of  his  own  in  Mexico  aforesaid,  and 

alleged  that  the  the  plaintiff  being  anxious  to  obtain  larire  and  exorbi- 

plaintiff  desired  ^ 

to  obtain  exor-  tant  bottomry  interest  in  that  behalf,  to  wit^  on  the  Ist 

fo^riSi  ad  winces.  December,  1833,  a  certain  agreement  was  made  between 

S?*  7d^^^tr  *®  plaintiff  and  the  said  J.R.,  so  being  master  as  aforesaid, 

that  the  money  for  the  said  defendant^  whereby  it  was  agreed  that  the 

paid  on  these-  Said  J.  R.,  SO  being  master  as  aforesaid,  should  give  to 

brnty^oTAi^c-  ^^^  plaintiff  and  one  N.  C,  then  being  the  agent  of  and 

fendant;  te-  in  trust  for  the  plaintiff,  a  certain  instrument  of  bond  and 

there  was  no  hypothecation,  and  bill  of  maritime  risk  and  bottonu*y, 

such  agreement, 

and,  thirdly,  that  there  was  no  such  bond  as  was  stated  in  the  plea: — Held,  on  special  demurrer, 
that  the  replication  was  bad,  for  tendering  issues  on  several  matters,  having  by  the  first  allegation, 
put  in  issue  the  whole  substantial  matter  of  defence. 
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whereby,  in  consideration  of  the  said  sums  so  lent  and  ^ch.  of  pieas, 
adTancedy  and  so  paid  respectively,  the  said  British  ship,     v^^^.^.^^ 
freight,  and  cargo,  were  to  be  responsible  for  the  said        Bboil 
soma  so  lent  and  advanced,  and  so  paid  as  aforesaid,  and        GRESif. 
principal  and  additional  premiam  of  risk  and  sea  ex-' 
change,  amounting  in  the  whole  to  a  large  sum  of  money,' 
to  wit,  the  sum  of  SOOLf  payable  under  the  terms  and 
eondidona  as  hereinafter  mentioned.     [The  plea  then  set 
forth  a  bottomry  bond  given  by  «/*.  iZ.  to  the  plaintiff  and 
iV.  C,  in  conformity  with  the  agreement]    Verification. 

Replication  to  the  second  plea,  that  the  several  sums 

tberein  mentioned  were  respectively  by  the  plaintiff  lent 

tnd  advanced,  and  paid,  as  in  the  declaration  mentioned, 

and  the  said  debt  in  respect  thereof  was  contracted,  upon 

the  security  and  liability  of  the  defendant ;  and  that  the 

said  supposed  agreement  between  the  plaintiff  and  the 

•aid  J^  JR.,  so  being  master  as  aforesaid,  for  the  defen-* 

dmnt,  was  not  made  as  in  the  said  plea  alleged ;  and  that 

tbe  said  supposed  instrument  of  bond,  &c.,  was  not  made 

as  in  the  said  plea  alleged. — Concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  replica- 
tion ia  doable,  in  this,  to  wit,  that  it  is  therein  alleged 
tbaic  the  several  sums  in  the  second  plea  mentioned  were 
lent,   advanced,    and   paid,    and    the    debt    in   respect 
thereof  contracted,  upon  the  security  and  liability  of  the 
defendant;  and  secondly,  that   the  agreement   was  not 
made  as  in  the  plea  mentioned ;  and    thirdly,  that  the 
bond,  &c.  was  not  made  as  in  the  plea  mentioned ;  and 
thereby  the  plaintiff  puts  in  issue  several  points,  matters, 
and  things,  and  attempts  vexatiously  to  compel  the  de- 
fendant to  proceed  to  the  defence  of  several  things,  more 
than  by  law  he  is  entitled  to  do. 

Wighiman,  in  support  of  the  demurrer. — [Parke^  B. — 
Does  not  your  plea  amount  to  a  double  general  issue  ?] 
The  plea  may  perhaps  be  bad,  but  only  on  special  de*- 

z2 
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E:teh,  of  Pleas,  fhurrer.  But  the  replication  is  bad  as  being  double,  and 
^  '  ^  putting  in  issue  several  distinct  and  unconnected  facts. 
Reoil  [Lord  Abinger^  C.  B. — If  you  put  two  distinct  defences 
Green,  into  one  plea,  has  not  the  plaintiff  a  right  to  reply  to  both  ?} 
If  the  replication  had  been  confined  to  a  denial  that  the 
debt  was  contracted  on  the  security  of  the  defendant,  and 
the  plaintiff  had  succeeded  on  that  issue,  that  would  be  in 
effect  a  finding  that  the  subsequent  transaction  was  not 
on  the  credit  of  the  defendant,  but  of  the  captain;  all 
the  rest  of  the  replication,  therefore,  was  unnecessary. 
[ParkCi  B. — Supposing  the  money  was  adyanced  on  the 
credit  of  the  defendant,  and  afterwards  there  was  the 
agreement  for  the  bottomry  bond,  that  would  extinguish 
the  original  contract,  and  transfer  the  remedy  to  the  ship; 
therefore,  these  are  two  distinct  defences.]  The  replica- 
tion contains  two  allegations,  either  of  which  is  sufficient 
to  defeat  the  plea.  If  the  first  of  them,  viz.^  that  the 
money  was  advanced  on  the  security  of  the  defendant,  be 
found  for  him,  the  bottomry  transaction  does  not  affect 
hifn  at  all ;  if  it  be  found  for  the  plaintiff,  the  bottomry 
transaction  may  be  called  in  aid  to  shew  that  it  was  used 
as  the  means  of  obtaining  more  than  5/.  per  cent,  interest, 
and  that  may  afford  another  ground  of  defence.  The  two 
allegations  in  the  plea  may  well  be  incorporated  in  it ;  but 
the  plaintiff  has  not  therefore  a  right  to  deny  both  these 
consecutive  and  material  allegations.  This  is  not  a  case 
to  which  the  replication  de  injurid  would  apply ;  the  plea 
does  not  set  up  matter  of  excuse,  but  denies  certain  of  the 
facts  alleged,  and  then  assigns  other  reasons  why  the  plaintiff 
should  not  recover.  [Parke^  B. — What  replication  would 
have  put  in  issue  the  whole  defence  in  the  plea?  If  he  had 
replied  only  that  there  was  no  bottomry  bond,  you  would 
have  said  he  had  not  traversed  the  agreement,  or  that  the 
money  was  advanced  on  the  defendant's  credit,  and  there- 
fore that  these  were  admitted.]  If  he  had  replied  only 
that  the  money  was  advanced  on  the  personal  credit  of  the 
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defendant,  that  would  have  been  an  answer,  because  the  Ejcch.  o/piea*, 
plaintiff  goes  only  for  money  lent,  &c. ;  therefore  the  trans-  ^  '  ^ 

actions  between  the  defendant  and  the  captain  would  be  Regil 
immaterial,  if  that  issue  were  found  for  the  plaintiff*  greex. 
JiParke,  B. — ^Then  you  must  say  all  the  plea  is  surplusage 
except  the  first  averment.]  Not  entirely  so;  there  might 
still  have  been  an  argument  on  the  effect  of  the  bottomry 
bond,  i£  it  were  given  by  collusion  between  the  plaintiff 
and  the  captain.  But  the  plaintiff  ought  to  have  known 
that  the  single  traverse  on  that  first  averment  would  de- 
cide the  whole  case,  and  not  therefore  to  have  followed 
the  defendant  through  the  several  allegations  of  the  plea, 
which  were  immaterial  to  the  issue  of  the  cause. 

W.  H.  Waiion^  conird. — All  the  latter  portion  of  the 
plea  is,  in  fact,  wholly  immaterial.  To  relieve  the  owner 
of  responsibility  for  money  advanced  for  the  use  of  the 
ship,  it  must  be  an  advance  on  an  hypothecation  bond, 
made  at  the  time  the  bond  is  given :  The  Augustin  (a). 
The  plea,  therefore,  first  states  what  amounts  to  a  perfect 
defence,  and  then  introduces  matter  altogether  immaterial^ 
as  not  shewing  anything  which  removes  the  previous  re- 
sponsibility of  the  defendant,  if  it  existed  at  all.  The  sub- 
stantial matter  of  the  plea,  then,  being  traversed,  the  rest 
of  the  replication  at  most  is  only  surplusage^  and  the  de-* 
murrer  cannot  be  sustained  for  duplicity.  Mr.  Stephen^ 
in  his  Treatise  on  Pleading  (6),  thus  states  the  distinction 
applicable  to  this  case : — **  A  plea  may  be  rendered  double 
by  matter  ill  pleaded,  but  not  by  immaterial  matter  .... 
Whether  a  matter  be  well  or  ill  pleaded,  if  it  be  sufficient 
in  substance,  so  that  the  opposite  party  may  go  to  issue 
upon  it,  if  he  chooses  to  plead  over,  without  taking  the 
formal  objection, — such  matter  tends  to  the  production  of 
a  separate  issue,  and  is  on  that  ground  held  to  make  the 
pleading  double.  On  the  other  hand,  if  the  matter  be  im- 

(a)  1  Dods.  Adm.  Rep.  283.       {b)  P.  261,  (2nd  edit.) 
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Exch,  of  Pleat,  material,  no  issue  can  property  be  taken  upon  it ;  it  does 

'    not  tend,  therefore,  to  a  separate  issue,  nor,  consequently, 

Reoil        fall  within  the  rule  against  duplicity."    {Parke^  B. — ^Tbe 

Green.       demurrer  does  not  appear  to  be  confined  to  duplicity — ^it 

objects  also,  that  the  plaintiff  yexatiously  attempts  to  com* 

pel  the  defendant  to  proceed  to  the  defence  of  sevefal 

things.     Supposing  all  the  facts  alleged  but  one  are  im-> 

material,  is  not  that  properly  pointed  out  ?]    If  tiiey  sre 

immaterial,  no  defence  to  them  is  necessary. 

Wighiman,  in  reply. — Undoubtedly  this  objection  is 
formal  merely — ^it  stands  upon  the  ground  of  the  incon- 
venience which  arises  from  violating  the  rule  of  pleading 
relating  to  duplicity,  by  putting  immaterial  matters  in  issue. 
The  plaintiff  has  no  right  to  state  them  as  distinct  matters 
of  traverse,  and  so  to  embarrass  the  defendant  at  the  trial, 
and  then  say  it  is  of  no  consequence  because  they  are 
immaterial. 

Lord  Abinger,  C.  B. — I  think,  strictly  speaking,  the 
defendant  is  entitled  to  judgment ;  but  the  plaintiff  cer« 
tainly  ought  to  have  leave  to  amend* 

Parke,  B. — The  best  course  would  be  to  strike  out  the 
special  plea  and  replication,  and  go  to  trial  on  the  general 
issue.  At  present  I  think  the  defendant  is  right:  this  is 
not  precisely  duplicity,  but  the  plaintiff  has  no  right  to  in- 
clude several  matters  in  his  replication,  so  as  to  embarrass 
the  trial :  then  the  objection  seems  sufficiently  pointed  out 
at  the  end  of  the  demurrer  to  enable  the  defendant  to  take 
advantage  of  it. 

Alderson  and  Gurney,  Bs.,  ccmcurred. 

Leave  to  amend. 
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EsdL  qf  Pleas, 
^1836. 

JONE0  if.  NANNETf  Esq* 

Assumpsit  ia  the  sum  of  2000/.,   for  the  work,  jsntnpHt  tor 
labour^  and  attendance  of  the  plaintiff  as  the  attorney  and  {Jl^JJ^of  ^^JJ*/ 
solicitor  of  the  defendant^  and  for  money  paid,  and  on  an  plaintiff  u  an 
account  stated.     Second  plea,  as  to  the  breach  of  promise  as  to  au  but  90/.' 
in  the  declaration  mentioned,  so  far  as  ^  the  same  related  ^^^  labour  was 
tothenon-^paymentof  the  sum  of  2000/.  in  the  declaration  Pf***!;"?®^^?^ 

the  plaiDtiff  m 

firstly  mentioned,  except  the  sum  of  90/.,  parcel  thereof,  endeavouring  to 
and  of  the  sum  of  150/.  in  the  first  plea  mentioned,  fe^d^t's^retom 
actionem  non,  because  the  defendant  says,  that  the  said  ^  ^*'"™"^ 

'  •'    '  00  two  occa- 

work,   labour,   and  attendance  were  given,  done,  and  lions;  under  an 
bestowed  for  and  on  behalf  of  the  defendant  on  twd  the  first  occa- 
several  occasions,  the  former  of  which  occasions  was  in  pujntiff  should 
the  year  1882,   and   the  latter  in  the   year  1884,  and  receive  no  re- 

^  ''  muneration,  but 

on  each  of  which  occasions  he,  the  defendant,  became  only  his  dis- 

and  was    a  candidate    for   the    representation    in  the  that  no^ezpress 

Commons  House  of  Parliament  of  certain  boroughs  called  ^^J^^**n 

and  known  by  the  name  of  the  Camarroit^Af  re  boroughs,  the  plaintiff  and 

and  the  said  work  and  labour,  &c.,  were  given,  done,  and  the  second  oc- 

bestowed  in  and  about  the  endeavouring  to  secure,  and  in  g^^was  a^fol^* 

and  about  the  promoting  the  return  of  the  defendant  as  a  !®™I*'**??^'?_ 

^  °  for  the  plaintiff's 

Ifepresentative  of  and  member  for  the  said  boroughs,  and  services  on 

mt  ,%  -•  1  •  1  that  occasion:'— 

lor  no  Other  purpose,  and  on  no  other  occasion  whatsoever,  jieid  bad. 


OD 


And  the  defendant  further  saith,  that  the  said  work  and  !!!^f  ^!!"?': 

t^i,  as  amount- 
labour,  &c.,  of  the  plaintiff*,  so  far  as  the  same  related  and  >°s  <<>  ^^  gene- 
ral issue* 

irelates  to  the  first  of  the  said  occasions,  were  done,  given, 
and  bestowed  by  the  plaintiff  under  and  by  virtue  of  a 
certain  agreement  theretofore,  and  before  the  plaintiff  had 
dcDCj  given,  or  bestowed  the  said  work  and  labour,  &c., 
tsit  any  part  thereof,  or  had  been  or  was  retained  by  the 
defendant  for  that  purpose,  to  wit,  on  the  Ist  of  September, 
18SS,  made,  entered  into,  and  concluded  in  that  behalf  by 
and  between  the  plaintiff  and  the  defendant,  which  said 
agreement  was  and  is  to  the  effect  following,  viz. : — That 
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Etch,  of  Picas,  he,  the  plaintiff,  should  do,  give,  and  bestow  the  work 
and  labour,  &c.,  of  him,  the  plaintiff,  in  and  about  the 
endeavouring  to  secure,  and  in  and  about  the  promoting 
the  return  of  the  defendant,  as  a  representative,  &c«,  on 
the  first  of  the  said  occasions,  without  being  or  becoming 
entitled  to  have  or  demand  from  the  defendant  in 
respect  thereof  any  fees,  money,  or  remuneration  whatso- 
ever ;  but  that  he,  the  plaintiff,  should  be  entitled  to  have* 
receive,  and  demand  from  the  defendant  on  such  occa- 
sion, such  sums  and  monies  only  as  he  should  or  might 
disburse,  pay,  lay  out,  or  expend,  for  and  on  behalf  of  the 
defendant,  in  and  about  the  endeavour  to  secure,  and  in 
and  about  the  promoting  the  return  of  the  defendant,  &c« 
on  the  first  of  the  said  occasions.  And  the  defendant 
further  saith,  that  but  for  the  said  agreement  he  the  de- 
fendant would  not  have  retained  or  employed  the  plaintiff 
to  do,  perform,  and  give  or  bestow  his  said  work  and 
labour,  in  so  far  as  related  to  the  first  of  the  said  occasions, 
or  any  part  thereof:  and  that  there  was  not  at  any  time  any 
express  contract  or  agreement  made  or  subsisting  by  or 
between  the  plaintiff  and  the  defendant  touching  or  re- 
lating to  the  scale,  rate,  or  amount  of  the  fees,  money,  or 
remuneration  to  be  paid,  received,  or  demanded  of  or  from 
the  defendant,  and  to  be  by  him  payable  and  paid  to  the 
plaintiff  for  or  in  respect  of  the  said  work  and  labour,  &c., 
so  far  as  the  same  related  to  the  last  of  the  said  occasions. 
And  the  defendant  further  saith,  that  the  said  work  and 
labour,  &c.,  of  the  plaintiff  in  the  declaration  mentioned, 
were  not  wholly  or  in  part  done,  given,  or  bestowed,  in  or 
relating  to  any  suit  or  suits,  or  other  proceedings  whatso- 
ever in  any  Court  of  law  or  equity :  and  the  defendant 
saith,  that  a  fair,  reasonable,  and  proper  remuneration  to 
the  plaintiff  for  and  in  respect  of  the  said  work  and  la* 
hour,  &c.,  so  far  as  the  same  related  to  the  last  of  the  said 
occasions,  together  with  all  fees  due  or  payable  in  respect 
thereof,  did  not  at  any  time  and  does  not  exceed  the  saifW 
sum  of  90/.,  parcel,  &c.     Verification. 
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Special  demurrer,  assigning  for  cause  (aMongst  other  Exeh.  of  puaa, 
things),  that  the  said  plea  does  not  either  toAciently  confess 
and  aToid,  or  traverse  and  deny,  that  part  of  the  declara- 
tion to  which  it  professes  to  be  an  answer ;  and  that  the 
defendant  does  not  in  or  by  that  plea  admit  eyen  a  colour- 
able right  of  action  in  the  plaintiff;  and  that  the  matter 
of  the  said  plea  amounts  only  to  the  general  plea  of  nan 
assun^mi,  and  therefore  tends  to  great  and  unnecessary 
prolixity  of  pleading.  &c«  &c« 

Cowling f  in  support  of  the  demurrer.  —  This  plea 
amounts  to  the  general  issue.  As  to  all  the  demand  for 
work  and  labour,  except  90/.,  it  amounts  to  an  agreement 
to  work  for  nothing. 

The  Court  here  called  on 

c7.  Jervis  to  support  the  plea. — The  plea  does  sufB- 
ciently  confess  and  avoid  the  declaration ;  for  it  confesses 
work  to  have  been  done  by  the  plaintiff  for  the  defendant, 
but  alleges  that  there  was  a  particular  contract  relating  to 
the  remuneration  the  plaintiff  was  to  receive.  [Lord  Abin-' 
gtr,  C.  B. — ^You  rebut  the  implied  promise  alleged  in  the 
declaration,  and  state  a  special  contract; — that  amounts  to 
noH  assumpsit.']  It  is  questionable  whether  the  agreement 
could  be  given  in  evidence  under  the  general  issue,  within 
the  terms  of  the  new  rule,  inasmuch  as  the  defendant  admits 
the  matters  in  fact  from  which  a  promise  might  be  implied, 
— fl^.  the  work  done.  [Parke,  B. — You  do  not  admit 
any  fact  from  whence  an  implied  assumpsit  can  arise.]  If 
Edmunds  \.  Harris  (a)  be  law,  this  agreement  ought  to  be 
specially  pleaded :  that  case,  however,  has  certainly  been 
questioned  both  in  this  Court  and  the  Common  Pleas  (a). 

(a)  4  Ner.  &  Man.  182 ;  2  Ad.  R.  734 ;  Cousim  v.  Faddon,  2  C.  M. 
h  £11. 414.  &  R.  547  i  Alexander  v.  Gardner, 

\b)  Tmflor  v.  EUary,  1  C.  M.  &      1  BId^.  N.  G.  671 ;  1  Scott,  281. 
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Ejeh.  of  Pleas,  If  it  be  Dot  law,  undoubtedly  this  plea  cannof  be  sdp- 

1836.  ^    , 

ported. 

Lord  Abinger>  C.  B* — I  think  the  plea  is  bad.  We 
held  the  other  day,  that,  under  the  general  issue,  evidenee 
might  be  given  of  a  special  contract  to  make  a  machine^ 
with  a  condition  that  it  should  not  be  paid  for  if  it  did  not 
work  properly  (a). 


Parke,  B. — ^AIl  the  statement  in  this  plea  is  matter  of 
evidence  that  there  was  no  contract,  express  or  implied. 
Edmunds  v.  Harris  may  certainly  be  considered  as  over- 
ruled. 

The  other  Barons  concurred. 

Judgment  for  the  plaintiff, 
(a)  G  rounsell  v.  Lamb,  past. 


Kerbet  v.  Edward  Denby^  William  Denby,  Warren, 

and  Western. 

Treipassfor  X  RESPASS  for  breaking  and  entering  the  plaintiflTs 
entering piain-  dwelling-house,  situate  at  Sidmouth,  in  the  county  of 
tiff'i  dwelling-    Devon,  and  roakincr  a  irreat  noise  and  disturbance  therein, 

house,  and  aa-  '  °      ®  • 

saulting  and 
imprisoning 

him,  &c.  Pleas — first,  not  guilty;  secondly,  as  to  all  the  trespasses  alleged,  except  the  breaking 
of  the  house,  a  justification  under  a  writ  of  ca.  so.  and  warrant  thereon,  by  virtue  of  which  the  de* 
fendants  entered  the  house,  the  outer  door  being  open,  and  arrested  the  plaintiff.  EefUeaim, 
(admitting  the  writ  and  warrant),  de  injurid  absque  residuo  causa.  It  was  proved  that  the  de- 
fendants, who  were  bailiffs,  in  execution  of  the  warrant  broke  open  the  outer  door  of  the  plain- 
tiff's house,  and  so  gained  an  entrance,  and  arrested  him: — Ileld,  first,  that  the  averment  in  the 
plea,  that  the  outer  door  was  open,  was  a  material  averment,  for  that  the  door's  being  open  was  a 
condition  precedent  to  the  defendant's  right  to  enter  and  arrest  the  plaintiff  in  his  house;  and  there- 
fore, that  the  plea  was  sufficiently  traversed  by  the  general  replication,  and  it  was  not 
to  reply  the  breaking  of  the  outer  door.  Secondly,  that  the  defendants  having  become 
ab  initio  by  the  breaking  of  the  door,  the  jury  were  rightly  directed  that  they  might  (even  on  tl 
plea  of  not  guilty),  give  damages  in  respect  of  oU  the  iiguiies  complained  of  in  the  dedaimt&ofi 
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&c.^  and  assaulting  and  imprisoning  the  plaintiff.     The  Exeh.  of  picas, 
defendants  Warren  and  Western  pleaded i^^rf/,  not  guilty  5  - 

secondly  f  as  to  all  the  trespasses,  except  the  breaking  of  Kbrbet 
die  dweDing-house,  a  justification  under  a  capias  ad  saiis^  dkm'by. 
Jaeiendum  directed  to  the  sheriff  of  Devon,  and  a  warrant 
thereupon,  directed  by  him  to  them  amongst  other  officers; 
alleging  that  by  virtue  of  such  writ  and  warrant  they  en- 
tered the  plaintiff's  dwelling-house  in  order  to  execute  the 
tame,  the  outers  door  thereof  being  at  that  time  open.  The 
defendants  Edward  and  William  Denby  pleaded  also, 
by  a  separate  attorney,  not  gnilty ;  and  William  Denby 
pleaded  alone  (as  to  all  the  trespasses),  as  the  servant  and 
by  the  command  of  Warren  and  Wesiern,  the  bailiffs,  a 
similar  justification  under  the  writ  and  warrant  to  that 
pleaded  by  them.  Lastly,  Edward  Denby  pleaded  alone, 
as  to  the  assault  and  imprisonment,  that  he  committed 
such  trespasses  as  the  servant  and  by  the  conmiand  of  the 
said  officers  and  bailiffs  in  the  preceding  plea  mentioned,  who 
at  the  time  of  the  committing  of  the  trespasses  were  act- 
ing under  the  authority  and  by  virtue  of  the  said  warrant, 
and  were  then  seeking  and  attempting  duly  and  lawfully 
to  take  and  arrest  the  plaintiff  in  the  execution  of  the  said 
warrant,  to  wit,  by  pointing  out  to  the  said  officers  the 
dwelling-hoiise  and  place  of  residence  of  the  plaintiff,  and 
dir£fcting  and  accompanying  them  thereto;  and  that  he 
diet  by  the  command  of  the  said  officers,  and  as  their  ser- 
vant, accompany  them  to  the  said  dwelling-house  of  the 
phtidtiff,  and  direct  them  thereto,  and  point  out  to  them 
the  said  dwelling-house,  &c.,  as  he  lawfully  might,  and 
so  and  not  otherwise  comnutted  the  trespasses  in  the 
plea  mentioned.  To  the  special  plea  of  Warren  and  Wes* 
tern,  and  also  to  that  of  Wm^  Denby,  the  replication  was, 
that  those  defendants  respectively  of  their  own  wrong, 
and  without  the  cause  by  diem  alleged,  except  so  far  as 
die  said  cause  related  to  the  said  writ  and  warrant,  and  to 
the  said  command  alleged  by  Wm.  Denby,  committed  the 
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Exch,  of  Pieast  trespasses  in  these  pleas  respectively  justified ;  and  to  the 

special  plea  of  Edward  Denby^  that  he  of  his  own  wrong 
committed  the  trespasses  in  that  plea  mentioned,  without 
this,  that  he  committed  them  as  the  servant  and  by  the 
command  of  the  officers.  On  these  several  replications, 
as  well  as  on  the  pleas  of  not  guilty,  issues  were  joined. 

At  the  trial  before  Liitledalep  J.,  at  the  last  Devonshire 
Assizes,  it  appeared,  that  a  writ  of  cam  so.  having  issued 
against  the  plaintiff  at  the  suit  of  the  defendant  William 
Denby^  it  was  put  into  the  hands  of  the  defendants  War^ 
ren  and  Western  to  be  executed ;  and  late  in  the  evening  of 
the  14th  Dec.  1835,  they  came,  accompanied  by  William 
and  Edward  Denby,  to  the  plaintiff's  house  at  Sidmouth ; 
and,  having  in  vain  demanded  admittance,  the  outer  door, 
which  was  locked  and  bolted,  was  broken  open,  an  entrance 
effected,  and  the  plaintiff  taken  into  custody  and  carried 
to  an  inn  in  the  town  for  the  night,  and  thence,  on  the 
following  day,  to  Exeter  gaol,  where  he  remained  for  some 
days,  until  he  gave  bail.  There  was  conflicting  evidence 
as  to  the  participation  of  the  two  Denbys  in  the  breaking 
open  of  the  door.  The  learned  Judge,  in  summing  up, 
stated  to  the  jury,  that  if  the  justifications  were  not  made 
out  in  all  particulars,  the  question  in  the  cause  stood  upon 
the  general  issue  only,  and  they  might  then  give  damages 
for  the  whole  amount  of  injury  sustained,  and  not  merely 
for  the  breaking  of  the  outer  door.  The  jury  found  a 
general  verdict  against  all  the  defendants  except  WUUam 
Denby;  a  verdict  for  him  on  the  plea  of  not  guilty,  and 
against  him  on  his  plea  of  justification ;  and  gave  9I0U 
damages :  and  the  learned  Judge  gave  leave  to  move  to 
enter  a  verdict  for  the  defendants  Warren  and  Western^ 
and  for  the  defendant  Wm.  Denby  on  the  special  plea. 

Crowder  now  moved  to  enter  a  verdict  pursuant  to  th 
leave  reserved,  and  also  for  a  new  trial,  on  the  ground  o 
misdirection. — It  was  objected  at  the  trial,  and  is  now  sub-^ 
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mitted,  that  on  these  pleadings  the  breaking  of  the  outer  £'^''-  ^f  ^'^^^ 
door  could  not  be  made  a  subject  of  complaint.  Being  an 
abuse  of  the  authority  given  by  the  writ  and  warrant,  which 
authority  is  admitted  on  the  record,  it  ought  to  have  been 
replied.  \^Parke,  B. — Is  it  not  an  essential  part  of  your 
defence,  that  the  door  should  be  open  ?]  The  defendants 
were  only  bound  to  answer  the  declaration.  Now,  the 
breaking  alleged  in  the  declaration  is  no  more  than  the 
mere  formal  statement  of  an  unauthorized  entering;  and 
besides^  it  does  not  appear  on  the  face  of  the  declaration 
whether  the  breaking  was  of  an  outer  or  an  inner  door ; 
but  the  defendants  would  have  a  right  to  break  open  in- 
ner doors  to  execute  the  warrant.  The  pleas,  therefore, 
sufficiently  answer  the  declaration  by  shewing  the  autho- 
rity of  the  writ  and  warrant.  They  certainly  state  that 
the  entry  was  effected,  "  the  outer  door  being  open  ;'*  but 
that  is  a  mere  formal  allegation,  without  which  the  plea 
would  have  been  equally  good,  and  the  justification  equally 
complete.  The  charge  in  the  declaration  is  (in  effect)  of 
a  mere  entry;  the  defendants,  therefore,  might  have 
pleaded  merely  that  they  entered  the  house  in  execution 
of  the  writ,  and  the  plea  would  have  been  good.  \^Parkei 
B. — Have  you  found  any  precedent  in  which  that  allega- 
tion is  omitted  ?]  No ;  but  it  is  submitted  the  plea  would 
not  be  demurrable  without  it ;  the  answer  to  the  objection 
would  be,  that  the  plaintiff"  not  having  alleged  that  the 
door  was  shut^  it  was  not  necessary  for  the  defendant  to 
9bew  that  it  was  open.  Wherever  a  defendant  pleads  an 
authority  under  which  he  acted,  and  the  plaintiff*  relies  on 
nn  abuse  of  that  authority,  he  is  bound  to  reply  it.  If,  in- 
deed, the  defendant  acts  quite  independently  of  the  autho- 
rity, and  for  another  object,  the  case  is  different.  Thus, 
in  Lucas  v.  Nockells  (a),  where  the  object  with  which  the 
trespass  was  committed  appeared  to  be  altogether  different 

(a)  lOBiDg.  167;  3Moo.  &S.  627- 
VOL.  I.  A  A  M.  W. 
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Ejceh,  of  Pieoi,  from  tliat  stated  in  the  plea,  and  authorized  by  the  writ, 

it  was  therefore  held  that  the  plaintiff  had  a  right  to  proTe, 
under  the  replication  de  itifurid,  that  the  defendant  came 
with  such  different  object.     But  this  is  clearly  no  more 
than  an  abuse  of  the  authority,  just  as  much  as  an  un- 
authorized striking  of  the  plaintiff  when  the  officers  went 
to  execute  the  writ  would  be  so.     In  Price  v.  Peck  (a), 
where,  in  trespass  against  a  sheriff  and  bis  bailiff  for  im- 
prisoning  the  plaintiff  on  a  charge  of  felony,  the  sheriff 
justified  part  of  the  imprisonment  under  a  ca.  sa.^  and  the 
plaintiff,  admitting  the  writ  and  warrant,  replied  de  tii- 
jurid  absque  residuo  causa,  it  was  held,  that  under  that 
replication  he  could  not  give  evidence  to  involve  the  she- 
riff in  the  misconduct  of  the  bailiff  during  the  previous 
part  of  the  imprisonment,  but  ought  for  that  purpose  to 
have  replied  the  circumstances  specially.     [Parke,  B. — 
The  sole  question  here  is,  whether  the  averment  in  the 
pleas  is  material,  and  whether  the  defendants  can  be  jus- 
tified in  breaking  the  dwelling-house  under  a  writ  which 
has  nothing  to  do  with  the  dwelling-house.     The  unifonn 
course  of  pleading  is  of  itself  very  strong  to  shew,  that  it 
is  a  condition  precedent  to  an  exercise  of  the  writ  in  the 
dwelling-house  that  the  entry  should  be  by  an  open  door. 
If  it  is  only  a  conditional  privilege  which  the  officer  has  of 
entering  the  house,  in  case  the  door  is  open,  he  must  aver 
it  in  his  plea ;  and  then  there  is  no  mode  of  putting  it  in 
issue  but  by  the  general  replication.     Lord  Abinger,  C  B. 
— You  do  not  claim  a  right  to  enter  generally,  but  only  in 
case  the  door  is  open.]     It  should  rather  be  put  thus— 
that  we  have  a  right  to  arrest  the  debtor  any  where,  ex- 
cept in  his  house  when  the  door  is  closed.  [Lord  Abinger, 
C.  B. — The  right  to  arrest  a  man  does  not  carry  with  it  a 
right  to  break  and  enter  his  house  :  then  it  is  matter  of 
excuse  to  shew  that  the  door  was  open.]     The  whole  jiis- 

(a)  1  Bing.  N.  C.  387 ;  1  Scolt,  205. 
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tificRtion  18  matter  of  excuse :  the  writ  is  the  excuse  for  Exeh.  of  Pi§Mtt 

taking  him  at  all ;  then  the  defendant  pleads  an  incidental 

right  to  commit  any  other  trespass  in  the  execution  of  the 

writ     [Parie,  B. — The  terms  in  which  the  rule  is  laid 

down  by  Lord  Coke,  and  adopted  in  Comyns*  Digest  (a), 

that  the  sheriff  may  enter  the  house  of  the  defendant  when 

the  door  is  open,  seem  to  shew  that  it  is  a  conditional 

authority.]     That  is  only  a  statement  of  the  extent  to 

which  the  privilege  is  limited  by  law.    [Parke,  B. — This  is 

really  not  an  abuse  of  the  authority^  but  it  is  executing  the 

authority  where  the  defendant  has  none,  like  going  out  of 

the  jurisdiction  to  execute  the  writ.]     That  distinction 

would  equally  apply  to  all  misconduct  of  officers.     This  is 

doing  more  than  the  law  authorizes  the  officers  to  do ;  an 

exoesa  and  abuse,  not  a  total  want,  of  authority. 

Secondly,  the  learned  Judge  misdirected  the  jury  in 
stating,  that,  as  the  justification  was  not  fully  proved,  the 
jury  were  to  give  damages  in  respect  of  the  whole  subject- 
matter  of  complaint.     The  gist  of  the  action  was  the  false 
impriaonment ;  but  the  defendants'  evidence  shewed,  even 
under  the  general  issue,  a  legal  cause  of  arrest,  and  the 
only  illegal  act  done  was  in  breaking  the  door.     [Lord 
Abinger,  C.  B. — Where  a  party,  by  reason  of  any  irregu- 
larity, becomes  a  trespasser  ab  initio,  he  cannot  justify 
kt  all.   Six  Carpenters*  case  (6).     It  was  therefore  that 
the  statute  II  Geo,  2,  c.  19,  s.  19,    provided,  that   a 
party  making  a  distress  for  rent  should  not  be  deemed  a 
trespasser  ab  initio  by  reason  of  any  irregularity,  but  the 
tenant  was  confined  to  an  action  for  the  special  damage 
sustained  thereby.]     That  is  no  doubt  true,  if  the  pleas  of 
justification  only  had  been  pleaded ;  but  mitigatory  cir- 
cumstances may  be  given  in  evidence  under  the  general 
issue;  whereas  here  the  jury  were  directed  to  consider 
the  case  as  if  there  were  no  writ  or  warrant,  or  other  cir- 

(a)  5  Co.  92,  a;  Com.  Dig.  Execution,  (C.  5.) 

(6)  8  Rep.  146  a. 

A  a2 
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Bxeh.  of  PUat,  cuDistance  explanatory  of  the  transaction*    Suppose  there 

^  '  ^     had  been  a  mere  informality  of  the  writ,  as  its  not  being 

Kerbey       properly  tested ;  is  the  plaintiff  to  have  the  same  damages 

Dbnbt.  '^^  ^ucb  ^  ^^^^  ^^  '^  ^^^  parties  entered  his  house  wholly 
without  authority  ?  The  whole  injury  he  suffered  was  in 
consequence  of  the  arrest. 

Lord  Abinger,  C.  B. — I  think,  if  I  had  tried  the  cause, 
I  should  probably  have  said,  that  if  parties,  knowing  what 
the  law  is,  wantonly  violate  it,  the  jury  should  not  be 
sparing  in  the  damages.  It  is  the  safest  way  to  say,  that 
he  who  knowingly  violates  the  law  in  one  respect,  must 
take  all  the  consequences. 

With  regard  to  the  other  point,  I  should  be  very  un- 
willing to  throw  a  doubt  upon  the  mode  of  pleading,  whicb« 
as  far  as  I  have  known,  has  been  uniformly  adopted ;  and 
the  Court  is  therefore  hardly  disposed  to  grant  you  a  rule : 
the  case,  however,  may  stand  over,  for  you  to  look  into  the 
precedents.  If  the  plea  be  a  good  justification  without 
the  averment  that  the  door  was  open,  it  lets  in  your  argu- 
ment ;  but  I  very  much  doubt  that  you  will  find  any  such 
precedent.  If  you  do  not  mention  the  case  in  a  day  or 
two,  it  will  be  understood  that  the  rule  is  refused. 

Parke,  B. — I  believe  the  result  of  the  uniform  course 
of  precedents  will  be  found  to  be,  that  the  door  being  open 
is  a  condition  precedent  to  executing  the  writ  in  the  dwell- 
ing-house, and  therefore  that  the  averment  is  material  r 
and  if  so,  it  is  well  traversed  by  the  replication  de  in-^ 
jurid  absque  residue  causce. 

The  case  not  having  been  mentioned  again,  on  a  subse- 
quent day  the  Court  intimated  that  the  rule  was 

Refused. 
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Exeh.  of  Pleas, 
1836. 


Bold  r.  Rayner. 


Assumpsit  for  not  accepting  one  hundred  Ions  of  A  broker  gave 
palm  oil  bought  by  the  defendant  of  the  plaintiff.    At  the  bought  and 
trial  before  Parke,  B.,  at  the  last  Z.tt7^r/70o/ Assizes,  it  ap-  ^  «« weiuivc 
peared  that  the  contract  was  made  in  September.  1833,  by  l^'"  ^y  ^^«^^ 

*  ^  ■*       ^  '     '    for  your  use, 

Messrs.  Roscow  ^  Riggi    brokers    at  Liverpool y    wlio  from/,  o.i?., 
gave  the  following  bought  and  sold  notes : —  palm  oU*  a7 

3R  Xai^per 
ton,  to  be  taken 

**  Mr.  J.  B.  Rayner.  from  the  quay 

at  landing 

"  Sir  — We  have  this  day  bought  for  your  account,  weights,  with 
from  J.  O.   Bold,  one  hundred  tons  dry  palm  oil,    at  aUowanow,  &c. 
31/.  lO^.per  ton;  also  from  the  same  party,  one  hundred  >n <»»]»»« four- 
tons  ditto  for  Messrs.  Judson  ^  Wilson^  at  31/.  10^.  per  delivery,  less 
ton,  to  be  taken  from  the  quay  at  landing  weights,  with  ducount:  the 
customary  allowances,  and  a  fair  proportion  of  breakers,  Severed *from 
to  be  taken  at  an  allowance  of  twenty-four  per  cent.,  pay-  <!»«  Speedy  or 
ment  in  cash  in  fourteen  days  from  the  delivery  of  the  oil,  peetedtoarHve 
less  2J  per  cent,  discount.     The  above-mentioned  oil  to  ^De^n^^ 
be  delivered  by  the  sellers  from  the  Speedy  or  Charlotte,  next"  2.  '•Wc 

•^    .  ,  havethisday 

expected   to  arrive   here  about  November  or  December  sold  for  your 
next ;  and  should  the  said  vessel  be  lost,  this  contract  to  hTfourteen  days 
be  void.  Si  ^"^'  *«" 

2^  per  cent. 

"  We  are,  Sir,  your  obedient  Servants,  diiiJ^^'/ioo 

"  Roseau,  ^  Rigg."      X.f  s^r".! 

per  ton,  ex 
Speedy  and 
**  Mr.  J.  O.  Bold.  CharlotU,  to 


arrive :" 


••  Sir, — We  have  this  day  sold  for  your  account,   to  jjgu^  thaTevi- 
Messrs.  Judson  ^  Wilson,  payment  in  fourteen  days  by  denwofmer- 
cash,  less  2^  per  cent,  discount  from  delivery,  one  bun-  was  admissible 
dred  tons  dry  palm  oil,  at  31/.  10^.  per  ton  ;  also  to  Mr.  the  variances 
J.  B.  Rayner,   payment    as    above,    one    hundred    tons  notrs7aiS*that, 

being  so  ex- 
plained, the 
variances  were  not  material,  and  did  not  avoid  the  contract. 
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Exch,  of  PUat,  dry  palm  oil,  at  31/.  lOs.  per.  ton,  ex  Speedy  and  Char* 
1836.  . 

lottes  to  arrive. 

**  We  are  Sir,  your  obedient  servants, 

**  Roscow  %  Itigg' 
**  N.  B.  A  proportion  of  breakers  to   be  taken  at  an 
allowance  of  two-and-a-half /^er  cent.*' 

The  Speedy  was  lost  on  her  voyage;  the  Charloiii 
arrived,  but  not  until  the  3rd  of  May^  1834.  It  was 
proved  by  a  broker  in  Liverpool^  that,  according  to  the 
usage  of  that  port,  where  nothing  is  expressed  to  the  con- 
trary in  the  contract,  palm  oil  is  delivered  from  the  quay 
at  the  King's  (i.  e.  the  landing)  weights,  and  certain  known 
allowances  are  made;  and  that,  where  two  vessels  are 
named  in  the  contract,  the  oil,  if  in  good  condition, 
may  be  delivered  from  either,  according  to  the  option 
of  the  seller.  That,  if  a  vessel  is  warranted  to  arrive  by  a 
given  time  with  a  cargo  of  oil,  the  buyer  is  not  bound  to 
take  it,  unless  she  arrives  within  that  time ;  but  if  a  vessel 
is  named  in  the  contract  only  as  expected  to  arrive  at  a 
time  mentioned,  and  she  does  ultimately  arrive,  whenever 
that  may  be,  the  buyer  is  bound  to  take  the  oil :  so,  if  two 
vessels  are  so  named,  he  is  bound  to  take  it  from  either, 
whenever  she  may  arrive.  For  the  defendant,  it  was  ob- 
jected that  there  were  material  variances  between  the 
bought  and  sold  notes,  and  that  evidence  of  mercantile 
usage  was  not  admissible  to  explain  them.  The  learned 
Judge  overruled  the  objections,  but  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit ;  and  the  plaintiff*  had  a 
verdict  for  836/.,  the  jury  finding  that,  according  to  mer- 
cantile usage,  the  notes  agreed. 

Alexander  now  moved  accordingly. — There  can  be  no 
doubt,  that  if  there  be  any  material  variance  between  the 
bought  and  sold  notes,  the  plaintiff*  cannot  recover** 
Thornton  v.  Ketnpster  (a).     Now,  there  are  several  vari— 

{a)  I  Marsh  355. 
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ances  in  substance  between  these  notes. — First,  the  sold  Bxeh,  o/piea», 
note  expresses  that  the  oil  is  sold  to  be  delivered  **  ex 
Speedy  and  Charloiie,  to  arrive.*'  If,  therefore,  the  vessels 
arrived  without  any  oil  on  board,  or  did  not  arrive  at  all, 
no  contract  would  arise.  But  the  bought  note  contains 
in  the  first  place  a  perfect  contract  for  the  delivery  of  a 
certain  quantity  of  oil,  without  any  limitation  as  to  the 
vessel  from  which  it  was  to  be  delivered  ;  and  though  it 
goes  on  to  say  that  '*  the  above-mentioned  oil  is  to  be  de- 
livered from  the  Speedy  or  Charlotte,  expected  to  arrive, 
&c.,"  that  clause  does  not  control  the  previous  one,  which 
contains  a  perfect  contract,  but  merely  points  out  the 
source  from  which  the  goods  are  expected.  [Lord  Abin- 
ger,  C.  B. — I  do  not  agree  with  that  construction;  the 
whole  must  be  taken  together;  and  though  the  bought 
note  is  more  extended,  it  is  still  a  contract  to  deliver  from 
the  Speedy  and  Charlotte;  and  if  neither  of  them  arrives, 
the  purchaser  is  not  bound.]  Suppose  the  bought  note 
were  the  only  evidence  of  the  contract;  under  the  former 
part  of  it  the  seller  would  be  bound  to  supply  the  oil, 
from  whatever  source.  [Lord  Abinger,  C.  B. — I  think 
the  right  construction  of  the  whole  is,  that  the  oil  was  to 
be  delivered  from  certain  vessels  expected  to  arrive.] 

Secondly,  the  sold  note  states  that  the  oil  is  to  come 
"  ex  Speedy  and  Cliarlottei'  the  bought  note,  that  it  is  to 
be  delivered  from  the  Speedy  or  Charlotte.  Under  the 
former,  therefore,  the  buyer  would  have  the  choice  of  two 
ships  from  which  to  take  it,  but  not  under  the  latter. 
[Parke,  B. — The  evidence  was,  that  the  seller,  the  party 
who. was  to  do  the  first  act,  had  the  option  to  deliver 
from  which  he  pleased.  Lord  Abinger,  C.  B. — If  the 
buyer  had  such  a  right  as  you  suggest,  it  would  be  satis- 
fied with  a  gallon  only  from  one  of  the  vessels.  And  on 
the  other  hand,  if  one  of  the  ships  only  arrived,  the 
seller  might  say,  I  am  to  deliver  from  both ;  I  am  not 
bound   till  both   arrive.]      Then  they  must  both  arrive 
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Ejich.  of  Pk<u,  to    satisfy   the    contract    expressed    in    the  sold   note. 

[Parke^  B. — Yes,  if  you  read   it  strictly  ttnd;  but  the 
evidence  was  that  the  custom  reads  it  or.] 

Then,  was  parol  evidence  admissible  to  explain  these 
variances?  Generally  speaking,  no  doubt,  evidence  of 
mercantile  usage  is  admissible  to  explain  a  mercantile  con- 
tract ;  but  that  is  not  a  universal  rule*  In  Whittaker  v. 
Mason  (a),  Tindal,  C.  J.,  says — *'  How  far  a  mercantile 
contract,  reduced  to  writing  and  signed  by  the  parties, 
which  is  silent  on  a  particular  point,  may  have  that  silence 
supplied  by  evidence  of  a  general  course  and  usage  of 
the  trade,  within  the  limits  of  whicb  the  contract  was 
made,  and  to  which  it  relates,  is  a  question  which  it  would 
be  difficult  to  answer  with  exactness  and  precision."  In 
Cross  v.  Eglin  {b),  the  Court  appeared  to  be  of  opinion 
that  evidence  of  mercantile  men  was  not  admissible  to  ex- 
plain words  of  general  import — such  as  ''about'*  and 
"  more  or  less** — occurring  in  a  mercantile  contract.  Here, 
the  words  in  which  the  variances  occur  are  no  less  words 
of  ordinary  use  and  signification.  [Lord  Abinger,  C.  B. — 
Parol  evidence  has  been  held  admissible  to  shew  that,  by 
the  custom  of  a  particular  district,  a  thousand  rabbits 
meant  twelve  hundred  (c).]  But  the  words  ''or"  and 
"  and  *'  have  no  reference  to  local  usage.  [Lord  Abinger, 
C.  B. — The  Court  must  look  at  each  contract,  and  say 
whether,  on  its  whole  spirit  and  meaning,  and  did  not 
mean  or,  in  the  understanding  of  the  parties.] 

The  most  material  variance,  however,  occurs  as  to  the 
time  of  arrival  of  the  vessels.  In  the  sold  note,  no  time  of 
arrival  at  all  is  referred  to ;  in  the  bought  note,  it  is 
stated  that  the  ships  are  expected  to  arrive  in  the 
November  or  December  following.  By  the  latter,  thereforei 
the  buyer  would  be  authorized  to  make  his  calculations  on 


(n)  2  Bing.  N.  C.  370.  {b)  2  B.  &  Adol.  106. 

(f)  Smilh  V.  Wilson,  3  B.  &  Adol.  728. 
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a  delivery  within  two  months;  by  the  former,  he  might  be  ^<^*i  ®/ ^'^"» 
binding  himself  for  three  years.  [Parke,  B. — The  evi- 
dence on  that  point  was,  that  the  words  *'  expected  to 
arrive^  created  no  contract,  but  were  a  mere  representa* 
tion:  the  arrival  within  a  given  time  must  be  warranted,  to 
make  it  part  of  the  contract.] 

Lord  Abinoer,  C.  B. — The  word  **  expected''  is  a  mere 
representation,  and  no  part  of  the  contract;  although  if  it 
mere  false,  the  contract  would  be  void.  I  think  no  rule 
should  be  granted. 

Parke,  B. — I  am  of  the  same  opinion.  In  truth,  the 
only  question  is  whether  mercantile  evidence  was  admis- 
sible to  explain  the  apparent  variances ;  if  so,  all  the  evi- 
dence was  on  one  side,  and  the  jury  had  no  difficulty  in 
finding  accordingly.  And  I  think  it  is  clear  that  they 
were  all  capable  of  being  explained  by  usage. 

Bollamd,  B. — The  one  note  is  an  expansion  of  the 
other,  but  they  are  substantially  the  same ;  the  former 
shews  the  meaning  of  the  shorter  terms  used  in  the  latter. 

GuRNEY,  B.,  concurred. 

Rule  refused. 
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Exeh,  of  Pleat, 
1836. 

White  v.  Ansdell. 

Thecondidonof  JJEBT  on  boiid  for  1,000/.,  subject  to  a  condition  which 
a  deed  of^Mo-  ^^  ^^^  ^"*  *"  ^^^  declaration.  The  condition  recited  a 
*"^**u-  ^i^f^'     deed  of  dissolution  of  partnership  between  the  plaintiff 

nenhip  between  *  »  * 

the  plaintiff  and  F.  W*  Isaac,  in  which  was  recited  an  agreement  be- 

which  was  re-  tween  the  plaintiff  and  Isaac^  that,  subject  to  the  taking 

raei?t*thX^'b-  ^^^  adjustment  of  the  co-partnership  accounts  as  therein 

ject  to  the  ad-  mentioned,  all  the  stock  in  trade,  money,  book-debts,  and 

juatment  of  the  i  .        /*»  ^        1 1       i 

partnership  partnership  effects,  should  belong  absolutely  to  Isaac,  and 

Ae^de'ed  men*-  ^^*^  *H  debts  due  by  or  from  the  co-partnership  should  be 

tioned,  the  stock  discharged  by  him  out  of  his  own  proper  monies ;  and  that 

partnership  the  Said  Isaac,  and  the  defendant  as  his  surety,  should 

belong  absolute-  by  their  joint  and  several   bond  indemnify  the  plaintiff 

debts  due*from*  against  the  said  partnership  debts.     The  deed  then  con- 

the  partnership  taiucd  a  Covenant  by  Isaac  to   pay  the  debts   and   in- 

should  be  paid  .  , 

by /./and  that  demnify  the  plaintiff.  The  condition  of  the  bond  was 
fendantas^hts'  ^^^^  Stated  to  be,  that  Isaac  and  the  defendant,  or  one  of 
*"d**^*  fv^^h  *  them,  should  indemnify  the  plaintiff  against  the  payment 
plaintiff  by  their  of  the  Said  partnership  debts,  and  all  costs,  charges,  &c., 

joint  and  several  .  loiii*  iti  •     ^ 

bond  against  m  respect  thereof,  and  all  actions  to  be  brought  against 
?ebterMd*?hS  ^^^  plaintiff  and  Isaac  in  respect  of  the  co-partnership 
condition  was,     Jebts  or  transactions.    And  the  breach  assigned  was,  that 

that  /.  and  the  .     . 

defendant,  or  One  fV»  Mitchell  had  sued  the  plaintiff  and  Isaac  for  a 
should  indem-  partnership  debt  in  the  Court  of  Common  Pleas;  that  the 
nify the  plaintiff  pfeintiff  was  arrested  and  held  to  bail;  that  he  justified 

against  the  pay-   •  .  . 

ment  of  the  said  bail ;  and  that  Mitchell  having  recovered  a  verdict  in  the 
debu,  and^        action  for  351,,  the  plaintiff,  on  the  ^th  of  April,  18S4, 

all  costs,  &C., 
and  all  actions 

to  be  brought  in  respect  thereof.  To  a  declaration  on  this  bond,  which  set  out  the  conditioD, 
and  a  breach  of  it  in  non-payment  of  a  debt  due  from  the  partnership  to  JIf.,  who  in  coo- 
sequence  sued  the  plaJntiff  and  /.  for  it,  the  defendant  pleaded,  that  if  the  plaintiff  was  daoiniiied, 
'  it  was  through  his  own  default: — Held,  that  under  this  plea  the  defendant  could  not  give  in  efi- 
dence  the  deed  of  dissolution,  to  shew  that  it  contained  certain  stipulations  as  to  the  adjustment  of 
the  accounts,  which  the  plaintiff  had  not  performed,  not  having  paid  over  to  /.  a  balance  alleged 
to  be  due  to  the  latter  on  such  adjustment. 

Held,  also,  that  the  defendant  could  not  shew,  in  reduction  of  damages,  that  the  costs  of  /.'s  de- 
fence to  the  action  brought  by  3/.,  were  much  less  than  the  costs  incurred  by  the  plaintiff. 
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rendered  himself  in  discharge  of  his  bail,  and  remained  ^cJl  rf  PUtu, 
in  prison  from  that  time  until  the  18th  of  June  following, 
when  he  was  discharged^  after  having  incurred  heavy  ex- 
penses, and  being  still  liable  to  have  judgment  recovered 
against  him  for  the  amount  of  the  debt  and  costs  in  such 
action*  The  declaration  then  stated,  that  the  plaintiff  had 
incurred  great  expenses  in  the  procuring  special  bail,  and 
had  sustained  great  damage  and  injury  by  the  imprison- 
ment ;  and  concluded  by  averring,  that  the  defendant  had 
not  performed  the  condition  of  the  bond  by  indemnifying 
the  plaintiff  against  the  said  partnership  debts. 

Pleas— ;/Er^,  non  e^t  factum :  secondly ^  that  if  the  plain- 
tiff had  been  damnified,  be  had  been  so  damnified  of  his 
own  wrong,  and  through  his  own  means  and  default; 
which  was  denied  by  the  replication. 

At  the  trial  before  Lord  Abinger^  C.  B.,  at  the  London 
Sittings  after  ^tfary  Term,  the  pbdntiff  proved,  that  after 
the  dissolution  of  the  partnership^  MiicheU,  who  was  the 
holder  of  a  bill  of  exchange  accepted  by  the  partnership, 
sued  the  plaintiff  and  Isaac  upon  it,  and  recovered  a  ver* 
diet  for  35/.;  that  the  plaintiff  having  rendered  in  dis- 
charge of  his  bail,  was  discharged,  after  having  lain  in 
prison  for  the  period  stated  in  the  declaration^  by  reason 
of  MiichelTs  having  suffered  him  to  be  superseded ;  that 
his  attorney's  bill  for  defending  the  action  amounted  to 
iSL  Ss. ;  but  he  had  not  paid  the  debt  or  costs.  Mitchell 
had  offered  to  take  a  cognovit,  but  the  plaintiff  refused 
to  give  it.  On  the  part  of  the  defendant,  it  was  proposed 
to  shew,  by  the  production  of  the  deed  of  dissolution » 
that  the  engagement  of  Isaac  and  the  defendant  to  in- 
demnify the  plaintiff  against  the  partnership  debts  was  de- 
pendent on  the  adjustment  of  the  partnership  accounts 
according  to  a  stipulation  contained  in  the  deed  for  their 
adjustment  within  seven  days^  which  the  plaintiff  had  not 
|)erformed,  although  Isaac  had  delivered  an  account,  in 
^hich  the  plaintiff  was  shewn  to  be  in  Jebted  to  him  in  a  large 
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^^\^\R^^*  amount.     The  Lord  Chief  Baron  was  however  of  opinion, 
V      V      "^     that  the  evidence  was  not  admissible  to  control  the  positive 
White        engagement  stated  in  the  condition ;  and  that  even  if  it  was, 
Ansdbll.      the  defendant  ought  to  have  craved  oyer  of  the  deed,  and 
set  it  out  on  the  pleadings ;  and  accordingly  rejected  the 
evidence.     It  was  proposed  also  to  ask  the  attorney  who 
defended  for  Isaac  in  the  action  by  Mitchell^  whether  his 
bill  was  not  under  10/.;  but  the  question  was  objected  to, 
and  disallowed.  The  defendant's  counsel  then  urged,  that 
as  it  appeared  that  the  plaintiff  had  unnecessarily  and 
wantonly  defended  the  action,  and  incurred  the  expenses 
of  such  defence  without  the  knowledge  or  concurrence  of 
the  defendant,  who  was  a  mere  surety,  he  could,  at  all 
events,  recover  only  the  costs  of  the  writ ;  for  which  they 
cited  Knight  v.  Hughes  (a),  and  GiUett  v.  Rippon  (6) :  but 
his  lordship  ruled,  that,  however  this  might  have  been  if 
it  had  appeared  that  the  plaintiff  could  have  paid  the  de- 
fendant, as  it  was  shewn  that  he  was  unable  to  do  so,  the 
jury  were  to  give  him  such  damages  as  they  thought  him 
entitled  to  under  all  the  circumstances ;  but  lefl  it  to  them 
to  say  whether  the  costs  of  the  defence  had  been  wantonly 
incurred.    The  jury  found  a  verdict  for  the  plaintiff,  and 
assessed  the  damages  at  48/.  3s, 

Erie  now  moved  for  a  new  trial,  on  the  ground,  first,  that 
the  evidence  of  the  deed  of  dissolution  was  improperly  re- 
jected.—Although  that  part  of  the  condition  which  is  to 
be  performed  by  the  defendant  is  in  terms  absolute,  yet  it 
is  for  the  payment  of  the  said  partnership  debts — that  is, 
the  partnership  debts  mentioned  in  the  recital,  which  were 
to  be  ascertained  by  the  adjustment  provided  for  in  the 
deed.  Coupling  the  recitals  with  the  operative  part,  it 
becomes  a  limited,  not  an  absolute,  condition.  [Lord 
Abinger,  C.  B. — I   thought   the  condition  was  absolute 

(«)  Moo.  &  M.  247-  (b)  Id.  406. 
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for  payment  of  the  partnership  debts,  being  also  for  per-  Exeh.  »/  Pleat, 
formance  of  the  stipulations  in  the  deed.  But  at  all 
events,  you  ought  to  have  pleaded  that  the  plaintiff  had 
not  adjusted  the  partnership  debts  modo  etformd;  then  the 
plaintiff  might  have  taken  issue  on  that.]  The  plea  pleaded 
is  one  well  known  in  the  books;  the  question  for  the  jury 
upon  it  was,  whether  it  was  or  was  not  the  plaintiff's  own 
wrong  which  prevented  Zraac  from  having  the  means  of  pay- 
ing Mitcheir^  debt.  One  part  of  the  stipulation  was,  that 
the  plaintiffj  the  retiring  partner,  should  leave  the  stock 
in  trade  in  the  hands  of  the  continuing  partner;  if  he 
failed  to  do  so,  the  non-payment  of  the  debt  by  the  con* 
tinuing  partner  is  the  default  of  the  retiring  partner.  The 
responsibility  to  pay  the  debts  is  not  absolute,  but  sub- 
ject to  the  adjustment^  as  mentioned  in  the  deed.  [Lord 
Abinger^  C.  B. — You  should  have  shewn  in  pleading  that 
the  bond  was  only  conditional.  Your  defence  in  effect 
is,  that  the  plaintiff  has  not  performed  his  condition. 
Alderson^  B. — You  plead  that  you  would  have  indemni- 
fied, but  that  the  plaintiff  was  damnified  of  his  own  wrong : 
then  you  want  to  shew  that  you  were  not  bound  to  in- 
demnify. Parke,  B. — You  might  have  shewn  under  this 
plea  that  there  was  a  good  answer  to  MitchelFs  action, 
but  that  the  plaintiff  failed  to  bring  it  properly  forward ; 
and  I  should  have  thought  the  plea  pointed  to  such  a  de- 
fence.] The  non-payment  by  the  plaintiff  to  Isaac  was  a 
default  by  him,  in  consequence  of  which  the  latter  could 
not  pay  the  debt  due  to  Mitchell;  if  therefore  the  plain- 
tiff was  damnified  by  the  non-payment  by  Isaac,  it  was  by 
his  own  wrong. 

Secondly,  the  defendant  had  a  right  to  shew,  in  reduc- 
tion of  damages,  that  the  expenses  incurred  in  Isaacs  de- 
fence to  the  same  action  were  much  less  than  the  plaintiff 
claimed ;  and  therefore,  that  the  charges  in  the  plain- 
tiff's bill  must  have  been  exorbitant  or  unnecessarv. 
[Lord  Abinger,  C.  B. — I  thought  it  had   nothing  to  do 
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Exch,  of  Pitat,  with  the  case,  that  one  attorney  defended  more  cheaply 

than  another.] 


White 

9, 

Ansdell. 


Parke,  B. — The  plaintiff  appears  to  have  been  impri* 
soned,  to  have  incurred  the  expenses  of  the  render  in  dis- 
charge of  bail,  of  a  supersedeas,  &c.,  in  addition  to  the  ordi- 
nary expenses  of  the  defence.  I  think  the  defendant  is  very 
well  off,  in  having  the  case  left  to  the  jury  so  favourably 
for  him  as  it  was.  His  covenant  was  to  pay  the  partner- 
ship debts;  if,  in  consequence  of  his  not  performing  that 
covenant,  the  plaintiff  has  been  obliged  to  incur  expenses, 
and  has  suffered  personal  inconvenience  and  injury,  I  do 
not  know  why  he  should  not  recover  damages  for  the 
whole ;  therefore,  if  the  summing  up  were  at  all  to  be 
found  fault  with,  it  would  be  that  it  was  too  favourable  to 
the  defendant.  On  the  other  ground,  I  am  clearly  of 
opinion,  that  the  Lord  Chief  Baron  was  quite  right  in 
rejecting  the  evidence:  the  condition  is  absolute,  and  when 
you  look  at  the  deed  (a),  it  is  absolute  too. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


(a)  The  deed  of  dissolution  had  been  handed  up  for  the  inspection  of 
the  Court. 


Grounsell  v.  Lamb. 

jtuumpnt  (or  ASSUMPSIT  for  goods  sold  and  delivered. — Pleas, 
dbine)  sold  and  J^rst,  non- assumpsit ;  secondly,  the  Statute  of  Limitations; 
H^w^'hliThe     ''«'•%»    ^^^^  ^^^  goo^s  l^ad  been  re-delivered  to  and 

defendant  might 
shew  under  the 

general  issue,  that  the  machine  was  manufactured  by  the  plaintiff  for  the  defendant,  under  a  con- 
dition that  if  it  did  not  work,  nothing  should  be  paid  for  it;  that  it  could  not  be  made  to  work, 
and  that  it  was  useless  to  the  defendant 

Heldj  also,  that  although  the  machine  was  not  proved  to  have  been  returned  to  the  plaintiff,  he 
was  not  entitled  to  any  damages  on  the  quantum  valebetif  without  shewing  some  new  implied  con' 
tract  arising  from  the  defendant's  dealing  with  the  goods. 
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accepted  by  the  plaintiff.     At  the  trial  before  Lord  Abin-  ^<?*-  ^  ^fe«» 
ger,  C.  B.9  at  the  Warwick  Assizes,  it  appeared  that  the  ^  *  ^ 

action  was  brought  to  recover  the  sum  of  33/.,  the  price  of  Groumsbll 
a  cutting  machine  manufactured  by  the  plaintiff  for  the  Lamb. 
defendant.  The  defendant  proved  that  the  machine  was 
made  under  a  special  contract,  with  a  stipulation  that  if 
it  did  not  work,  nothing  should  be  paid  for  it ;  and  that 
when  tried,  it  could  not  be  made  to  work  at  all,  and  was 
altogether  useless.  This  evidence  was  objected  to  as 
not  being  receivable  under  the  general  issue,  but  the 
objection  was  overruled.  The  defendant  attempted  also 
to  shew  that  the  machine  had  been  re-delivered  to  the 
plaintiff,  but  failed  in  doing  so.  The  jury,  under  the 
direction  of  the  learned  Judge,  found  a  verdict  for  the 
defendant. 

Whitehursi  now  moved  for  a  nile  nisi  for  a  new  trial, 
but  admitted  that  it  was  difficult  to  distinguish  the  case 
from  Cousins  v.  Paddon  (a).  He  submitted,  however, 
that  the  plaintiff  was  entitled  to  some  damages,  since  the 
materials  of  the  machine  must  be  of  some  value,  and  it 
bad  not  been  returned  to  the  plaintiff. 

Lord  Abinger,  C.  B. — Here  the  defendant  shewed  a 
special  contract,  on  which  the  plaintiff  had  not  declared, 
and  having  a  condition  annexed  to  it,  which  prevented 
the  implied  contract  declared  upon  from  arising. 

Parke,  B. — To  entitle  the  plaintiff  to  any  damages  on 
the  quantum  vcUebai,  he  ought  to  have  shewn  some  new 
implied  contract,  resulting  from  the  defendant's  conduct 
or  dealing  with  the  goods. 

Rule  refused. 

(fl)2C.M.&R.647. 
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Harding  v.  Stokes. 

UEBT  for  a  penalty  of  50/.  alleged  to  have  been  incurred 
under  the  5  &  6  Will.  4,  c.  76,  s.  54.  The  declaration 
\  for'brib- '  Stated,  that  the  borough  o{  Bristol  is  a  borough  in  which, 
by  a  certain  act  of  Parliament  made  and  passed  in  the 
sixth  year  of  the  reign  of  his  present  Majesty,  intitled, 
'*  An  Act  to  provide  for  the  Regulation  of  Municipal  Cor- 
porations in  England  and  Wales^  it  was  provided  and 
directed  that  an  election  should  be  had  and  made  of  a 
certain  number  of  fit  persons,  who  should  be  and  be  called 
the  councillors  of  the  said  borough ;  that  heretofore,  to 
wit,  on  the  S6th  of  December ^  18.35,  the  election  of  such 
councillors  took  place  in  pursuance  of  the  said  act ;  and 
before  and  at  the  said  election,  R.  P.,  J.  £.,  and  H.  G., 
were  candidates  to  be  elected  as  councillors  of  the  said  bo- 
Utter  M  well  M    rough.  And  the  plaintiff  in  fact  saith,  that  the  defendant, 

not  regarding  the  statute  in  such  case  made  and  provided, 


A  declaration 
for  a  penalty 
under  the  5  & 
6  Will 
s.  54 
ingavoter  in 
the  election 
of  councillors, 
by  "  corruptly 
prombing  to 
give  him  em- 
ployment in 
hauling  stones 
mt  certain  hire, 
as  and  for  a 
reward  to 
give  his  vote 
for"  particular 
candidates, 
was  held  good 
on  demurrer; 
for  an  employ- 
ment  is  a  re- 
ward within  the 


branch  of  that 
section:  and 
whether  the 
employment 
in  the  par- 
ticular case 
was  given  by 
way  of  corrupt 
bargain,  was  a 
question  for  the 
jury,  but  the 
Court  must 
assume  that 
such  was  the 
case,  a  corrupt 
agreement  be- 
ing sufficiently 
alleged  in  the 
declaration. 

Held,  also, 
that  an  allega- 
tion that  an 
election  of 

place  under  the  form   of  the  Statute  in  such  case   made  and  provided ; 
d^fe^nt'no?*'  whereby,  and  by  force  of  the  said  statute,  the  defendant 

regarding  the 

statute,  corrupted  the  party  to  voie  in  such  election,  was  a  sufficient  statement  that  the  offence  vai 

committed  after  the  pas&ing  of  the  act. 


before  the  said  election  for  the  said  borough,  to  wit,  on  the 
24th  day  of  December,  in  the  year  last  aforesaid,  did  cor- 
rupt one  J,  W,,  who  then  and  from  thenceforth,  until  and 
at  the  time  of  the  said  election,  had  a  right  to  vote  in  the 
said  election,  to  give  his  vote  in  that  election  for  the  said 
R.  P.,  J.  B.,  and  H.  G.,  so  being  such  candidates  as  afore- 
said, by  then  corruptly  promising  to  give  the  said  «/•  fF.,if 
he  should  vote  in  the  said  election  for  the  said  It.  P.^  J,  B., 
and  H.  G.,  employment  in  hauling  stones,  at  and  for  certain 
hire  and  reward  to  be  paid  for  the  same ;  which  said  em- 
ployment was  so  then  promised  by  the  said  defendant  to  the 
said  J.  W.  as  and  for  a  reward  to  the  said  J.  W.  so  to  give  his 
vote  for  the  said  R.  P.,  J,B.,  and  H.G.,  contrary  to  the 


i 
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forfeited  for  his  said  offence  the  sum  of  30/.,  and  an  ac-  ^''\^^^^'"* 
don  hath  accrued,  &c.  *-      ^  '   - 

General  demurrer  and  joinder.  Harding 

Stokes. 

The  points  stated  for  argument  on  the  part  of  the  de- 
fendant were  as  follow :— The  defendant  contends,  that 
inasmuch  as  in  the  statute  5  &  6  Will.  4>,  c.  76,  s.  54*  (a), 
the  word  employment  is  used  with  reference  to  the  voter, 
but  not  to  the  person  influencing  the  voter,  the  defendant 
did  not  become  liable  to  the  penalty  by  promising  employ- 
ment to  the  voter;  that  the  employment  of  hauling  stones 
is  not  a  gift  or  reward  within  the  meaning  of  the  statute ; 
that  although  employment  at  unreasonable  wages  might 
have  been  within  the  statute,  the  declaration  does  not  state 
such  a  case,  and  it  ought  to  have  enabled  the  Court  to  see 
that  an  offence  had  been  committed  within  the  statute ; 
and  that  it  is  consistent  with  the  declaration  that  the  alleged 
promise  to  the  voter  was  made  before  the  passing  of  the 
statute. 

Whaieley^  in  support  of  the  demurrer.— -There  are  four 
objections  to  this  declaration.  Firsts  the  offer  of  an  cm- 
ployment  by  the  defendant,  assuming  it  to  have  been  made 
with  the  purpose  of  corruptly  influencing  the  voter,  is  not 

(a)  Which  enacts, ''  that  if  any  tion ;  or  if  any  person  by  himself, 

person,  who  shall  have  or  claim  or  any  person  employed  by  him, 

to  have  any  right  to  vote  in  the  shall,  by  any  gift  or  reward,  or  by 

election  of  mayor,  or  of  a  comi-  any  promise,  agreement,  or  secu- 

cillor,  auditor,  or  assessor  of  any  rity  for  any  gift  or  reward^  cor- 

borough,  shall,  after  the  passing  rupt  or  procm-e,  or  offer  to  cor- 

of  that  act,  ask  or  take  any  money  rapt,  any  person  to  give  or  for- 

or  other  reward^  by  way  of  gift,  bear  to  give  his  vote  in  any  such 

loan«  or  other  device,  or  agree  or  election,  such  person  so  offending 

contract   for   any   money,    gift,  in  any  of  the  cases  aforesaid  shall, 

office,  employment f  or  other  reward  for  every  such  offence,  forfeit  the 

whatsoever,   to   give  or  forbear  sum  of  50/.,  to  be  recovered  by 

to  grive  his  vote  in  any  such  elec-  action  of  debt,"&'c.,  &c. 

\OL.  I.  B  B  M.  W. 
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Exeh.  of  Pleat,  an  offence  within  the  5  &  6  WiU.  4,  c.  76,  b.  04.  The 
'  ^  taking  or  receiving  an  employment  with  such  a  purpose 
Harding  would  no  doubt  fall  within  the  first  clause  of  the  section, 
Stokes.  which  expressly  provides  for  the  case  of  a  bribe  by  means 
of  an  employment ;  but  that  word  is  omitted  in  the  latter 
clause.  Secondly f  such  an  employment  as  this  cannot  pro- 
perly be  said  to  be  either  a  giji  or  a  reward;  it  b  a  mere 
service,  and  the  payment  for  it  is  earned  by  the  labour  of 
the  party.  But,  at  all  events,  in  the  t/Urd  place,  as  it  must 
be  assumed  upon  this  declaration  that  the  voter  was  to 
receive  no  more  than  the  ordinary  wages  for  that  labour, 
the  giving  or  promising  of  them  cannot  constitute  any 
offence.  If  exorbitant  wages  had  been  promised,  that 
might  be  deemed  in  the  nature  of  a  bribe ;  but  it  is  not 
alleged  that  such  was  the  case.  And  it  may  be  observed, 
that  the  declaration  departs  from  the  ordinary  form,  in  not 
stating  the  terms  of  the  engagement ;  that  has  always  been 
held  necessary — for  instance,  in  actions  for  penalties,  under 
the  statute  of  Anne,  for  playing  at  unlawful  games.  Lastly ^ 
there  is  no  allegation  that  the  corrupt  agreement  was  made 
after  the  passing  of  the  act.  This  is  a  penal  statute,  and 
ought  not  to  be  extended  beyond  its  strict  words. 

Addison y  contrd. — The  interpretation  to  be  put  upon 
the  general  term  reward,  in  the  latter  part  of  the  sectioni 
is  supplied  by  the  former  words,  which  mention  an  employ- 
ment as  one  species  of  reward  :  which,  therefore,  is  equally 
comprehended  in  the  more  general  terms  which  apply  to 
the  corrupter.  It  would  have  been  mere  useless  verbiage 
to  repeat  all  the  specific  words  stated  before.  [^Parkct  B« 
— If  the  construction  contended  for  by  Mr.  Whateley  be 
correct,  the  giving  or  promising  of  money  would  not  come 
within  the  operation  of  the  second  branch  of  the  clause] 
The  49  Geo.  3,  c.  118,  which  enacts  that  the  giving  or 
promising  to  give  or  procure  an  employment,  in  order  to 
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induce  a  party  to  procure  the  return  of  a  member  to  Par-  Exch.  of  PUas, 
liament^  shall  be  liable  to  a  penalty,  shews  that  the  legis- 
lature consider  the  giving  of  an  employment  for  the  purpose 
of  corrupting  votes  as  a  species  of  bribery,  which  ought  to 
be  repressed.  It  is  true,  this  is  a  penal  statute ;  but,  as  was 
said  by  Coleridge,  J.,  in  Henslow  v.  Fawceit  (a),  where  a 
similar  question  was  discussed,  the  Court  "  must  not,  by 
over-refining,  defeat  the  obvious  intention  of  the  legis- 
lature." With  respect  to  the  other  objections,  the  hauling 
of  stones  is  clearly  an  employment,  and  therefore  a  re- 
ward; there  can  be  no  doubt  that  the  engagement  to 
employ  the  voter  might  be  of  great  benefit  to  him ;  and 
although  the  terms  of  the  contract  are  not  set  out,  enough 
is  alleged  to  show  that  it  was  a  contract  for  an  employ- 
ment. Lastly,  it  sufficiently  appears  on  the  whole  declara- 
tion, that  the  ofience  was  committed  after  the  passing  of 
the  act.  It  states  that  an  election  of  councillors  took 
place  under  the  act,  and  that  the  defendant,  not  regarding 
the  statute,  corrupted  a  party  having  a  right  to  vote  at 
such  election.  None  of  these  proceedings  could  have 
taken  place  until  the  statute  was  in  force. 

Whateley  was  heard  in  reply.  * 

Lord  Abino£R,  C.  B. — I  think  this  is  a  case  within  the 
act  of  Parliament.  If  it  appeared  on  the  language  or  in- 
tention of  the  act,  that  any  of  the  words  in  the  one  branch 
of  this  clause  could  not  be  included  in  the  other,  the  case 
would  be  different ;  but  an  employment  is  undoubtedly  one 
species  of  reward,  and  the  words  *^  any  gift  or  reward 
whatsoever"  seem  to  me  as  only  embracing,  in  more  gene- 
ral terms,  all  that  had  been  more  specifically  stated  before. 
Whether  this  employment  was,  in  the  particular  case, 
given  as  a  reward  within  the  object  of  the  act,  would  be 

(c)  3  Ad.  &  EU.  51 ;  4  Nev.  &  M.  592. 
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ExcfuofPUas,    a  question  for  the  jury.     The   legislature  seem  to  have 
^  considered  that  an  employment^  from  which  a  man  may 

Harding  derive  his  sustenance,  may  be  held  out  in  the  nature  of  a 
Stokes.  reward  to  corrupt  his  vote ;  and  it  may  more  especially  be 
used  as  a  means  of  corruption  where  there  are  many  can- 
didates, and  probably  little  work  of  the  kind  to  be  done. 
With  respect  to  the  other  objection,  in  much  more  serious 
cases  than  this — ^in  indictments  for  forgery,  for  instance — 
the  offence  is  only  stated  to  have  been  committed  contrary 
to  the  form  of  the  statute ;  it  is  never  alleged  that  it  was 
committed  since  the  statute.  I  am  of  opinion,  therefore, 
that  our  judgment  ought  to  be  for  the  plaintiff. 

Parke,  B. — I  am  of  the  same  opinion.  It  seems  to  me 
that  this  declaration  is  sufficient.  The  first,  and  in  truth 
the  only  question  in  the  case,  arises  on  the  construction  of 
the  act  of  Parliament — whether  any  difference  is  made 
between  the  asker  and  the  offerer  of  a  gift  or  reward,  as 
to  the  nature  of  the  thing  asked  or  offered ;  and  I  think 
there  is  not  What  is  the  **  gift  or  reward'*  contemplated 
in  the  latter  branch  of  this  clause  ?  To  ascertain  that,  we 
mutt  look  to  the  former  part  of  the  section,  and  there  we 
find  in  conjunction  the  words  ^*  any  money,  gift,  office, 
employment^  or  other  reward  whatsoever."  An  employ- 
ment, therefore,  is  here  considered  as  being  a  reward; 
and  by  the  common  sense  of  mankind  it  is  so,  where  the 
party  to  whom  it  is  offered  wants  employment.  It  falls, 
therefore,  equally  within  the  more  general  words  of  the 
latter  branch  of  the  clause.  Then  we  are  to  look  at  the 
declaration,  to  see  whether  it  contains  a  sufficient  averment 
of  a  corrupt  offer  within  the  statute ;  and  I  am  clearly  of 
opinion  that  it  does.  It  is  stated  that  the  defendant 
corrupted  W.  to  give  his  vote  for  certain  candidates  by 
corruptly  promising  to  give  him  employment  in  hauling 
stones  at  certain  hire,  which  employment  was  ao  pro- 
mised as  and  for  a  reward  to  W,  to  give  bis  vote  for  the 
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candidates  in  question.     It  musti  no  doubt,  be  proved    Exch,ofPUat 
before  the  jury  to  have  been  so  done,  else  the  offence  ^ 

prohibited  by  the  act  is  not  made  out.     As  to  the  other      Harding 
objection,  that  it  is  not  shewn  that  the  corrupt  offer  was       Stokes. 
made  after  the  statute,  I  think  the  answer  given  to  it  by 
Mr.  Addison  is  quite  satisfactory. 

BoLLAND,  B. — ^This  act  is  remedial  as  well  as  penal, 
and  the  object  of  the  legislature  clearly  was  to  reach  such 
a  case  as  this. 

Alderson,  B. — I  am  of  the  same  opinion.  The  fir&t 
branch  of  the  clause  subjects  to  a  penalty  the  voter  who 
contracts  to  give  or  forbear  to  give  his  vote  for  money, 
gift,  oflSce,  employment,  or  other  reward ;  the  second 
branch  is  directed  against  the  parties  who  make  a  corrupt 
agreement  with  the  voter,  that  he  shall  give  or  forbear  to 
give  his  vote  for  any  gift  or  reward.  As  it  includes  an 
employment  in  the  first  branch,  so  it  does  also  in  the 
second.  Whether,  in  the  particular  case,  it  was  a  valuable 
reward,  is  a  question  for  the  jury.  If  only  the  ordinary 
wages  were  to  be  given,  they  might  probably  find  that  the 
employment  was  not  given  for  a  corrupt  reward ;  but  that 
is  not  for  the  Court.  Here  it  is  averred  that  the  employ- 
ment was  promised  as  a  reward  for  the  vote,  contrary  to 
the  statute.  If  we  are  to  investigate  the  condition  of  par- 
ties, to  see  what  is  such  an  employment  as  would  operate 
upon  them  as  a  bribe,  we  must  also  investigate  their  minds 
and  characters.  Undoubtedly,  this  reward  would  be  a 
punishment  for  some  men,  though  it  would  be  a  reward 
for  others. 

Whaieley  then  applied  for  leave  to  amend,  this  being 
the  first  case  decided  under  the  act;  which  the  Court 
granted,  on  payment  of  costs ;  otherwise, 

Judgment  for  the  plaintiff. 
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Eseh.  of  Pleat, 
1836. 

"  Doe  rf.  Beard  v.  Roe. 

A  notice  given  ^ASELEE  had  obtained  a  rule  fiui  to  rescind  an  order 

ejcctm«it**im^  made  by  Gurney,  B.,  at  chambers,  by  which  the  declara- 

der  the  1  Geo.  |;Jqu  qj^^  notice  given  in  this  ejectment,  under  the  statute 

ngned**  J,B,,  1  Geo,  4,  c.  87,  s.  1^  were  set  aside  for  irregularity. 

agent  for  the 
plaintiff,"  is  Bo£- 

^*^Such  a  notice  Mansel  shewed  cause,  and  objected  in  the  first  instance, 

is  sufficient,  ai-  that  there  was  no  affidavit  of  what  passed  before  the 

requires  the  learned  Judge  at  chambers,  the  rule  having  been  ob- 

^?an^  Sb"  tained  on  the  statement  of  counsel  only.     In  the  absence 

made  defen-  ^f  ^^q]j  affidavit  the  onlv  questions  that  could  now  be  en- 

dant,  and  find  "^    * 

such  baU,  &&,  tcrtaincd  were,  whether  the  learned  Judge  had  jurisdio- 

purposes  as  are  tion,  and  whether  the  order  was  a  legal  order  in  its  terms; 

Mt  of  *Paj?ia^*  ^°  neither  of  which  grounds  could  any  objection  be  main* 

ment,"  without  tained.    And  it  being  admitted  on  the  other  side,  that 

going  on  to 

state  those  pur-  the  only  object  of  the  rule  was,  to  discuss  the  sufficiency 

poses  in  detail.  r-i           ^^        •.                   xu*                 j 

"^  of  the  notice,  it  was  on  this  ground 

Discharged  without  costs. 


A  fresh  rule  having  been  subsequently  obtained  on  the 
proper  affidavit, 

Mansel  again  shewed  cause,  and  contended  that  the 
notice  of  declaration  was  insufficient.  First,  it  was  signed 
'*  A.  B,,  agent  for  the  plaintiff,*'  whereas  it  should  have 
been  "  agent  for  the  lessor  of  the  plaintiff,"  or,  "  for  the 
landlord."  The  landlord  is  the  party  referred  to  by  the 
act  of  Parliament,  and  who  is  to  give  the  notice  therein 
mentioned ;  and  though,  no  doubt,  he  may  give  it  by  an 
agent,  the  party  must  be  stated  to  be  his  agent,  not,  as, 
strictly  speaking,  is  the  case  here,  the  agent  of  the  nomi- 
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•  

nal  plwitiff.    The  provisions  of  an  act  giving  such  large  Exch.  of  Pieat, 

assistance  to  landlords  in  the  recovery  of  property  ought 

to  be  strictly  construed  and  strictly  pursued.  [Parke,  B. — 

It  is  quite  sufficient  if  there  be  a  notice  addressed  by  the 

landlord^  who  is  proceeding  by  the  action  of  ejectment  for 

the  recovery  of  possession^  to  the  tenant,  requiring  him  to 

appear  and  give  bail,  pursuant  to  the  statute.     Can  there 

be   a   doubt  that   such   notice  is   given  here?]     There 

is  another  objection.     The  act  says,  that  the  party  is  to 

appear  for  the  purposes  thereinafter  specified — namely, 

that  he  may  be  ruled  to  enter  into  the  undertaking  and 

recognizance  required  by  the  act,  or  in  default  thereof, 

that  judgment  may  be   entered   up  against  him.     The 

notice,  therefore,  ought  to  give  him  full  information  of 

what  these  requisitions  are;  whereas  this  notice  merely 

calls  on  the  plaintiff  to  appear  to  be  made  defendant, 

&c,  and  to  find  such  bail,  if  ordered  by  the   Court; 

''  and  for  such  purposes  as  are  specified  in  the  act  of 

Parliament.'*   [Alderson,  B. — ^Then,  if  he  looks  at  the  act, 

he  will  see  what  the  purposes  are.]     The  notice  ought  to 

inform  him ;  it  is  very  improbable  that  persons  in  such  a 

class  of  life  as  these  notices  are  usually  addressed  to, 

should  be  able  to  refer  to  the  act. 

Gtuelee,  conird. — ^The  form  of  this  notice  is  that  given 
by  Mr.  Tidd  (a),  and  which  is  uniformly  adopted.  And 
though  it  may  not  distinctly  apprize  the  tenant  of  all  that 
he  is  to  do,  the  service  of  the  rule  nisi  will  give  him  full 
notice,  and  will  point  out  to  him  the  penalty  he  incurs  by 
standing  out,  and  the  judgment  that  may  pass  against 
him. 

Parrb,  B. — I  think  this  notice  is  sufficient.     I  do  not 

(a)  Tldd's  Forms,  p.  189,  (6th      specifying  all  the  subsequent  pro- 
edit)   But  in  the  following  page,      ceedings  under  the  statute. 
a  more  tptdul  form  is  also  given, 
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Exeh,  of  PUat,  see  of  what  advantage  it  would  be  to  the  party  to  know  alf 

those  other  matters  in  the  first  instance. 

Aldbrson^  B. — In  what  way  is  he  prejudiced  by  not 

having  this  information  in  the  notice  ? — he  has  the  rule 

nisi  afterwards,  which  apprizes  him  of  the  whole  pro* 

ceedings. 

Rule  absolute. 


Where  an  affl- 
dayitofdebt 
was  twom  in 
Jrekmdf  before 
a  commissioner 
of  Common 
Pkas  and  £x- 
ehejuer: — 
Held,  that  the 
title  of  the 
Court  need  not 
be  prefixed  to 
the  affidavit 
when  sworn; 
but  that  the  affi- 
davit might  be 
taken  before 
such  commis- 
noner,  to  be 
afterwards  in- 
titled  and  used 
in  either  Court 


Perse  v.  Browning. 

Jo  A  YLE  Y  moved  for  a  rule  to  take  out  of  Court  the 
money  paid  into  the  hands  of  the  sheriff  in  lieu  of  bail  in 
this  cause,  and  to  enter  a  common  appearance,  on  the 
ground  of  several  alleged  irregularities  in  the  capias 
and  affidavit  of  debt :  one  of  which  was,  that  the  title  of 
the  Court  in  the  heading  of  the  affidavit  (which  had  been 
sworn  in  Ireland  before  a  commissioner  of  the  Camnum 
Pleas  and  Exchequer  J,  appeared  to  be  in  a  different  hand- 
writing from  the  body  of  the  affidavit,  and  to  have  been 
inserted  after  it  was  sworn,  in  the  same  handwriting  in 
which  the  capias  was  filled  up. 

Parke,  B. — I  think  that  objection  is  of  no  avail,  if  the 
fact  was  so :  it  is  not  necessary  that  the  title  of  the  Court 
should  be  there  when  the  affidavit  is  sworn.  If  the  person 
before  whom  it  was  sworn  was,  in  fact,  an  officer  of  the 
Exchequer^  he  might  administer  the  oath  in  that  Court. 
The  affidavit  might  be  taken  before  him,  to  be  afterwards 
intitled  and  used  either  in  the  Common  Pleas  or  the  Ex- 
chequer^  as  the  case  might  require. 

It  appeared,  however,  that  the  capias  was  addressed  to 
the  sheriffs,  instead  of  the  sheriff  of  Middlesex  ;  and  on 
that  ground  the  rule  was  made  absolute  to  set  aside  the 
writ,  with  the  costs  of  this  application :  no  action  to  be 
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brought  against  the  plaintiff  or  the  sheriff,  and  the  plain-  Exeh.  rf  pum, 
tiff  to  be  at  liberty  to  arrest  the  defendant  again.  .     ^'  ^ 

Pbrsb 

Rule  accordingly.         BRowiiNo. 
Humfrey  shewed  cause  in  the  first  instance. 


GooDCHiLD  V.  Pledge. 


XJEBT,  in  the  sum  of20L  for  goods  sold  and  delivered ;  Debt  for  goodt 
for  board,  lodging,  and  other  necessaries,  found  and  pro-  yered. 


vided  by  the  plaintiff  for  the  servant  of  the  defendant,  ^JJ|^^J^^* 
and  at  his  request ;  and  on  an  account  stated.     Plecu —  o^  ^^  *^^  «i><^ 

^  ....  ,.  m      n  when  the  said 

first,  nunquam  tndeMatus;  secondly^  as  to  the  first  count,  sumof  20(.  be- 
that  before  the  commencement  of  the  suit,  and  when  the  Myabfe"*to^t 
said  sum  of  90L  in  that  count  mentioned  became  due  and  ^n  &c.»  ^«  ,, 

aefendant  paid 

payable,  to  wit,  on  the  Ist  ot  January ^  1836,  the  de-  the  plaintiff  the 
fendant  paid  to  the  plaintiff  the  said  sum  of  ^Z.,  accord-  accordii^  to  the 
mg  to  the  defendant's  said  contract  and  liability  in  the  ^^^^l^^ 
said  first  count  mentioned :   concluding  to  the  country,  liability;  oon- 
The  latter  plea  was  specially  demurred  to,  on  the  ground  country:— 
that  it  ought  to  have  concluded  with  a  verification.  ^l^o^mor- 

rer»  for  not 
»^»«  o  t       ^  i.««^,«         concluding  with 

Mansel,  m  support  ot  the  demurrer,  reued  on  Ensau  v.  a  veriacation. 
Smith  (a).  The  plea  of  payment  is  clearly  treated  in  the 
new  rules  as  a  plea  in  confession  and  avoidance.  It  makes 
no  difference  that  it  is  stated  here,  that  the  defendant 
paid  when  the  money  became  due  according  to  the  con- 
tract: he  still  admits  the  cause  of  action.  The  plea  of 
sohit  ad  diem  is  an  analogous  one.  [^Parkcy  B. — There 
it  is  clearly  new  matter,  being,  in  effect,  a  plea  of  per- 
formance of  the  condition  in  the  bond.]  The  plaintiff  has 
a  right  to  an  answer  to  the  allegation  of  payment  in  the 

(a)  1  C.  M.  &  R.  522;  S.  C.  nomine  Amell  v.  Smith,  3  Dowl.  P.  C.  J  93. 
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Exch.  ef  Pieoif  flea ;  and  if  it  be  true  that  the  money  waa  ao  paid,  he  may 
^    enter  a  nolle  prosequi  as  to  that  part  of  the  demand,  and 
GooDCHiLo     go  on  for  the  rest. 

o. 
Plkooe. 

Ogle,  conird. — ^This  plea  is  quite  distinguishable  from 
that  in  EnscM  ▼.  Smith.  Here  the  declaration  is  in  debt, 
not  in  assumpsit ;  and  the  defendant  meets  the  claim  by 
stating,  that,  when  the  debt  accrued,  be  paid  the  money 
according  to  his  contract  and  liability.  In  Ensall  ▼•  Smithy 
the  plea  was  merely,  that  the  defendant  has  paid  the  same : 
but  here,  if  the  payment  was  after  breach,  or  after  request, 
it  could  not  be  according  to  the  contract  and  liability.  It 
is  a  simple  denial  of  the  breach,  not  introducing  new  mat- 
ter, and  therefore  rightly  concludes  to  the  country.  The 
defendant  shews  that  there  never  was  any  suable  cause  of 
action,  because  the  moment  the  debt  accrued,  he  paid  it. 
[Parke,  B. — Is  the  statement  of  the  breach  in  debt  any* 
thing  more  than  a  mere  form?  The  moment  the  goods 
are  delivered,  is  there  not  a  cause  of  action,  throwing  the 
proof  of  its  discharge  on  the  defendant  ?  If  the  breach  is 
mere  form,  you  cannot  traverse  it ;  then  your  plea  is  in 
discharge,  and  ought  to  conclude  with  a  verification.  Sup- 
pose nil  debet  pleaded,  under  the  old  form  ;  would  it  not 
be  suiScient  to  prove  the  debt  contracted  ?  The  new  ge- 
neral issue,  that  the  defendant  never  was  indebted,  that  u, 
at  no  instant  of  time,  was  framed  for  the  express  purpose 
of  making  all  these  defences  pleadable  by  way  of  dis- 
charge.] This  plea  shews  that  the  plaintiff  never  was  en- 
titled to  sue. 


Lord  Abinger,  C.  B. — If  this  is  payment,  as  it  undoubt- 
edly is,  it  is  a  plea  in  confession  and  avoidance  within  the 
new  rules. 

Parke,  B. — I  admit  that  this  plea  is  distinguiahable 
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GOODCBILD 

V. 

Plsdos. 


from  that  in  EnsaU  v.  Smith,      But  here  also  the  de-  ^<^  tf  P^^tu, 

1836. 
fendaDt  includes  in  the  plea  a  something  that  is  not  alleged 

in  dke  declaration ;  because  it  is  not  stated  in  the  declara* 
tioli  that  the  defendant  did  not  pay  according  to  the  con- 
tract. I  think  it  will  be  founds  on  looking  into  the  cases, 
that  the  statement  of  the  breach  is  mere  form ;  if  so,  the 
plea  admits  the  debt,  and  is  a  plea  in  confession  and  avoid* 
ance ;  and  it  is  so  treated  in  the  new  rules*  Under  the 
general  issue,  as  now  framed,  you  deny  the  existence  of  a 
debt  at  any  one  time :  if  you  admit  a  debt,  you  must  plead 
every  matter  specially  by  which  you  seek  to  discharge  it. 


Ali>br80H,  B. — If  this  is  payment,  it  is  payment  of  a 
debt;  then  it  admits  a  debt;  therefore  it  is  in  discharge, 
not  in  denial. 

Ogle  then  obtained 

Leave  to  amend,  on  payment  of  costs. 


Brind  9.  Hampshire. 

X  ROVER  for  a  foreign  bill  of  exchange,  drawn   at  j  rendent 
Honduras,  dated  28th  August,  1835,  purporting  to  be  »b«>*d,  remit- 
drawn  by  Hyde  ^  Forbes  upon  and  accepted  by  Hyde  %  his  agent  in 
Company,  being  for  the  payment  to  William  Usher,  Esq.,  or  ^^;^l\^. 
order,  of  300/L  sterling,  at  ninety  days*  sight,  and  purporting  5|**Jy  i««ionied 
to  be  indorsed  by  the  said  William  Usher  to  the  order  of  with  whom  hit 
Mrs.  Frances  Brind. —  Third  plea,  that  heretofore,  to  wit,  at  school,  in* 
on  the  2l8t  of  October,  1835,  he  the  defendant  received  l^i^^\^\c:^ 

'  '  account  for  their 

board  and  edu- 
cition.  B.  got  the  bill  accepted  by  the  drawees,  and  sent  a  letter  by  post  to  C.,  stating  that  he 
had  reeeived  a  commission  from  A»  to  pay  her  some  money  on  account  of  his  children,  and  de- 
tired  to  be  informed  when  and  how  It  should  be  delivered.  While  the  bill  remained  in  0/t 
hands,  he  received  directions  from  A.  to  keep  It,  and  the  proceeds,  in  his  hands,  and  to  have 
a  fiur  inresCigation  into  C's  accounts,  and  after  such  investigation,  to  pay  her  what  might  be  due 
to  her.  No  such  investigation  took  place,  and  B,  detained  the  bill: — Held^  that  C.  could  not  re- 
it  in  tnnrer. 
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Exeh.  ofPUat,  the  Said  bill  of  exchanire  from  the  said  William  Usher, 
1836. 
^  '  ^     from  parts  beyond  the  seas,  to  wit^  from  Belize^  Hondth 

Brind  ras,  and  was  then  directed  by  the  said  WiUiam  Usher  to 
Hampshire,  hand  over  to  Mrs.  Brindj  the  wife  of  the  plaintiff,  the 
said  bill  of  exchange ;  but  before  the  defendant  could 
hand  over  to  the  said  Mrs.  Brind  the  said  bill  of  ex- 
change, and  without  any  negligence  or  improper  delay  on 
the  part  of  the  defendant,  and  before  any  demand  of  the . 
said  bill  of  exchange  by  the  plaintiff  or  the  said  Mrs. 
Brind,  and  whilst  the  same  was  in  the  hands  and  posses- 
sion of  the  defendant  on  the  direction  and  for  the  pur- 
pose aforesaid,  to  wit,  on  the  24th  of  November,  1835, 
the  said  William  Usher  countermanded  and  revoked  the 
said  direction,  and  then  directed  the  defendant  to  keep 
the  said  bill  of  exchange  and  the  proceeds  thereof  in 
his  the  defendant's  hands,  and  not  to  hand  over  or  deliver 
the  said  bill  of  exchange  or  pay  the  proceeds  thereof  to 
the  said  Mrs.  Brind  or  the  plaintiff;  whereupon  he  the 
defendant,  pursuant  to  such  revocation  and  countermaDd 
and  subsequent  direction  of  the  said  William  Usher  to 
keep  the  said  bill  in  his  the  defendant's  hands,  and  the 
proceeds  thereof  as  aforesaid,  and  not  to  pay  the  same  to 
the  said  Mrs.  Brind  or  the  plaintiff  on  the  day  and  year 
aforesaid,  did  keep  the  said  bill  of  exchange,  and  then 
detained  and  still  detains  the  same  in  his  the  defendant's 
hands  and  possession,  and  refuses  to  hand  over  or  deliver 
the  same  to  the  said  Mrs.  Brind  or  the  plaintiff,  for  the 
cause  aforesaid,  and  as  he  the  defendant  might  and  still 
may  lawfully  do  for  the  cause  aforesaid,  and  which  is 
the  said  detaining,  &c.,  whereof  the  plaintiff  hath  com- 
plained, &c. 

Replication — that  before  the  bill  was  received  by  the 
defendant  as  in  the  said  plea  mentioned,  to  wit,  on  the 
day  first  aforesaid,  the  same  had  been  indorsed  by  the 
said  William  Usher,  and  he  by  that  indorsement  had 
ordered  and  appointed  the  said  sum  of  money  in  the  said 
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bill  mentioned  to  be  paid  to  tlie  order  of  the  said  Mrs.  ExOu  rf  PUasy 
Brindy  the  wife  of  the  said  plaintiff;  and  that  at  the  time  of  -» 

the  detention  thereof,  the  said  indorsement  remained  Beikd 
thereon  in  full  force  and  efiect :  and  the  plaintiff  further  Hampsbire. 
aaithy  that  afterwards,  and  after  the  receiving  of  the  said 
bill  by  the  defendant  for  the  purpose  in  the  said  plea 
mentioned,  and  before  the  detention  thereof,  and  before 
the  countermand  and  revocation  in  the  said  plea  men- 
tion, to  wit,  on  the  day  first  aforesaid,  he  the  said  defen* 
dant  caused  the  said  bill  to  be  presented  for  acceptance, 
and  caused  the  said  to  be  accepted  by  the  drawees ;  and 
that  after  the  said  acceptance,  he  the  said  defendant  had 
and  held  the  said  bill  for  the  plaintiff  for  the  purpose 
aforesaid ;  and  that  after  the  said  acceptance,  and  while 
the  defendant  so  held  the  said  bill  for  the  purpose  afore- 
said, and  before  the  countermand  and  revocation  in  the 
said  plea  mentioned,  to  wit,  on  the  day  first  aforesaid,  the 
defendant  gave  notice  to  the  said  Mrs.  Brind,  that  he  had 
received  the  said  bill  and  then  held  the  same  for  the  pur- 
pose aforesaid,  and  he  then  desired  to  be  informed  by  the 
said  Mrs.  Brind  when  and  how  the  same  should  be  deliver- 
ed, and  he  then  undertook  and  promised  that  such  informa- 
tion should  be  attended  to ;  and  the  said  defendant  then 
requested  the  plaintiff  to  pay  the  expenses  of  the  convey- 
ing of  the  said  notice  from  him  the  defendant  to  the  said 
Bfrs.  Brind ;  and  the  plaintiff  further  saith,  that  in  pur- 
aaance  of  such  request  he  the  plaintiff  did  afterwards,  and 
before  the  said  countermand  and  revocation,  to  wit,  on  the 
day  first  aforesaid,  pay  the  expense  of  the  conveying  of  the 
said  notice,  to  wit,  &c.,  whereof  the  defendant  afterwards, 
to  wit,  on  &c.,  had  notice. 

Rejoinder,  that  at  the  time  and  after  he  the  defend- 
ant received  the  said  bill  from  the  said  William  Usher 
as  in  the  said  plea  mentioned,  the  said  bill  remained, 
and  thence  hitherto  has  always  remained,  and  still  is, 
IB  the  hands  and  possession   of  the  defendant  as  the 
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<£««*•  ^^^»  agent  of  and  for  the  said  William  Usher,  and  subjeet 

to  his  direction,  order,  and  control:  and  that  whilst 
the  said  bill  so  remained  and  was  in  the  hands  and 
possession  of  the  defendant,  the  said  William  Usher,  for 
good  and  sufficient  reasons  him  thereto  moving^  did  revoke 
and  countermand  the  said  direction,  and  then  directed  the 
defendant  to  keep  the  said  bill  of  exchange  and  the  pro- 
ceeds thereof  in  his  the  defendant's  hands,  and  not  to 
hand  over  or  deliver  the  said  bill  or  pay  the  proceeds 
thereof  to  the  said  Mrs.  Brind,  or  to  the  plaintiff,  as  io 
the  said  plea  mentioned:  and  the  defendant  further  saith, 
that  before  and  at  the  time  and  after  the  defendant  so 
received  the  said  bill  from  the  said  William  Usher,  the 
said  Mrs.  Brind  kept  a  school  for  the  board,  lodging,  and 
education  of  young  persons,  and  divers,  to  wit,  three 
children  of  the  said  William  Usher  were  and  had  been  at 
school  with  the  said  Mrs.  Brind  before  and  at  the  time 
the  defendant  received  the  said  bill  as  aforesaid,  and  bsd 
during  that  time  been  educated,  boarded,  and  lodged  by 
the  said  Mrs.  Brind;  and  the  said  Mrs.  Brind,  in  respect 
of  and  for  the  said  board,  education,  and  lodging,  had, 
before  the  said  William  Usher  remitted  the  said  bill  to 
the  defendant  for  the  purpose  aforesaid,  delivered  cer- 
tain  accounts,  whereby  the  said  William  Usher  appeared 
to  be  indebted  to  the  said  Mrs.  Brind  in  divers  large  sums 
of  money ;  and  the  said  William  Usher  for  a  long  space  of 
time,  to  wit,  before  and  at  the  time  of  the  said  board, 
education,  and  lodging  being  supplied  and  given  to  the 
said  children  as  aforesaid,  and  thence  hitherto,  had  been 
and  was,  and  still  is  resident  in  parts  beyond  the  seas,  to 
wit,  at  Belize  in  Honduras;  and  before  he  the  said 
William  Usher  did  or  could  examine  the  said  accounts 
so  dehvered  by  the  said  Mrs.  Brind,  he  had  forwarded 
and  caused  to  be  delivered  the  said  bill  of  exchange  to 
the  defendant,  for  the  purpose  in  the  said  plea  mentioned: 
and  the  defendant  further  saith,  that  afterwards,  and  be- 


I 
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lore  tibe  defendant  did  or  could  deliver  the  said  bill  to  the  Am*.  ^  PUat, 
said  Mrs.  Brind^  and  whilst  the  same  remained  and  was  ^ 

in  the  hands  of  the  defendant  as  the  agent  of  and  for  the  Brimd 
•aid  William  Usher^  and  subject  to  his  directions  as  to  HAxrtaiEE. 
the  said  bill,  he  the  said  William  Usher  revoked  and 
countermanded  the  said  direction  to  the  defendant,  and 
directed  him  to  keep  the  said  bill  and  the  proceeds  there- 
of in  his  the  defendant's  hands,  ftc,  and  also  then  and 
there  directed  the  defendant  to  have  a  fair  scrutiny  into 
die  said  Mrs.  Brind*s  accounts,  and,  after  a  fair  investiga- 
tion, to  pay  her  what  might  be  due  to  her :  whereupon 
die  defendant,  still  being  the  agent  of  the  said  William 
Ugher,  and  acting  under  his  said  directions,  refused  to 
pay  over  the  said  bill  or  the  proceeds  thereof  to  the  said 
Bfrs.  Bfindy  and  hath  detained  and  still  detains  the  same : 
and  the  defendant  further  saith,  that  on  the  24th  day  of 
October,  1835,  he,  the  defendant,  wrote  a  letter  to  the 
said  Mrs.  Brind,  that  he  the  defendant  had  received  a 
commission  from  the  said  William  Usher  to  pay  her  some 
money  on  account  of  his  the  said  William  Usher's  children, 
which  is  the  said  notice  in  the  replication  mentioned  to 
have  been  given  by  the  defendant  to  the  said  Mrs. 
Brind,  and  therein  alleged  to  be  a  notice  that  the  defen- 
dant had  received  the  said  bill  for  the  purpose  in  the  said 
replication  in  that  behalf  alleged:  and  the  defendant 
further  saith,  that  such  notice  was  sent  by  the  defendant 
by  and  through  the  general  post  to  the  said  Mrs. 
Brindf  and  the  defendant  not  having  paid  the  postage 
thereof,  the  said  Mrs.  Brind  or  the  plaintiff  paid  the  postage 
of  the  same,  which  is  the  said  expense  of  conveying  the 
■aid  notice  from  him  the  defendant  to  the  said  Mrs.  Brind 
In  the  said  replication  mentioned:  and  the  defendant 
sakh,  that  by  reason  of  the  premises,  he  did  detain  and 
doth  still  detain  in  his  hands  the  said  bill  of  exchange, 
and  that  he  has  bad  no  fair  scrutiny  or  investigation  of 
die  said  accounts,  and  that  he  hath  always  been  and  still 
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Eteh,  of  PUat,  IS  ready  on  a  fair  scrutiny  into  the  said   Mrs.  BrimTt 

^     accounts,  and  after  a  fair  investigation,  to  pay  her  what 

Brind        may  be  due  to  her,  pursuant  to  the  said  directions  of  the 

Hamfihire.    ^^^  William  Usher,  &c. 

Surrejoinder,  that  the  said  revocation  and  countermand, 
and  the  said  direction  by  the  said  William  Usher,  in  the 
plea  and  rejoinder  mentioned,  was  first  had  and  received 
by  the  defendant,  to  wit,  on  the  28th  day  of  October,  1835, 
and  that  the  said  revocation  &c.  were  not  first  bad  or 
received  by  the  defendant  until  after  the  defendant  caused 
the  said  bill  to  be  accepted,  and  after  the  same  had  been 
accepted,  by  the  drawees,  and  until  after  the  defendant 
gave  the  said  notice  to  the  said  Mrs.  Brind,  that  he  had 
received  the  bill  for  the  purpose  in  the  said  plea  men- 
tioned, and  that  he  held  the  same  for  that  purpose^  and 
until  after  the  defendant  desired  to  be  informed  by  the 
said  Mrs.  Brind  when  and  how  the  same  should  be  deli- 
vered, and  until  after  the  defendant  undertook  and  pro- 
mised that  such  information  should  be  attended  to,  and 
until  after  the  plaintiff  paid  the  expense  of  conveying  the 
said  notice  from  the  defendant  to  the  said  Mrs.  Brind, 
as  in  the  said  replication  alleged ;  concluding  to  the 
country. 

Special  demurrer,  assigning  several  causes,  which  it  is 
not  material  to  state.  The  following  ground  of  general 
demurrer  was  also  stated  in  the  margin  of  the  demurrer 
book: — ^That  the  surrejoinder  is  bad  in  law,  because  it 
appears  by  the  pleadings,  and  is  admitted  by  the  surre- 
joinder, that  the  defendant  is  the  agent  of  Mr.  Usher, 
and  that  the  bill  remains  in  the  defendant's  hands  the 
same  as  in  Mr.  Usher's,  indorsed,  but  not  delivered  over 
to  the  indorsee  Mrs.  Brind,  and  no  property  in  the  bill 
has  therefore  passed  to  her,  or  vested  in  her  husband  ia 
her  right. 

Hoggins,  in  support  of  the  demurrer,  having  stated  the 
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pleadings,  and  referred  to  Williams  v.  Everett  (a),  was  ^\^^^'"* 
stopped  by  the  Court.  v*— ..^— ^ 

Brind 

V. 

Barstow,  contri. — The  principle  established  in  Williams    Hampsrirb* 
▼.  Everett  is  not  precisely  applicable  to  this  case.    That 
was  an  action  for  money  had  and  received ;  this  is  an  action 
specifically  to  recover  a  bill,  which  has  been  indorsed  over 
so  as  to  pass  the  right  in  it  to  the  plaintiff.     [^Parke,  B. 
— Rather,  which  was  intended  to  be  indorsed — there  was 
no  delivery  to  the  indorsee.]    That  is  not  necessary  in  the 
case  of  a  special  indorsement  to  a  particular  party.     In  an 
action  on  the  bill,  it  would  not  have  been  necessary  to  aver 
delivery  to  the  plaintiff.     [Parke,  B. — 'So ;  because  it  is 
implied  in  the  allegation  of  indorsement.     Lord  Abinger, 
C.  B. — Suppose  Usher  had  indorsed  the  bill,  and  kept  it 
in  his  own  possession,  would  the  plaintiff  have  any  pro* 
perty  in  it  ?    If  not,  then  is  not  the  defendant  merely 
Usher* s  agent  ?]     It  is  not  competent  to  the  defendant  to 
say  he  did  not  hold  the  bill  for  the  person  to  whom  it  was 
to  be  handed  over  according  to  the  directions  he  received ; 
particularly  after  having  left  it  for  acceptance  with  such 
indorsement  upon  it.  The  acceptance,  under  such  circum-' 
stances,  created  a  contract  between  the  defendant  and  the 
special  indorsee,  to  pay  to  her  according  to  the  indorse- 
ment.    [Parte,  B. — The  acceptance  admits  nothing  but 
the  drawing ;  it  admits  no  indorsement :  the  acceptor  may 
be  presumed  not  to  look  at  any  indorsement,  till  he  is 
called  on  to  pay  the  bill.]     There  are  authorities  to  shew 
that  the  drawee  is  bound  to  look  to  the  indorsement,  where 
it  is  a  restricted  one.     [Lord  Abinger,  C.  B. — ^Yes,  when 
be  pays  the  money  ;  not  when  he  accepts  the  bill.     You 
must  argue,  that  if  the  drawer  himself  took  the  bill  for 
acceptance,  he  could  not,  the  next  day,  renounce  his  in- 
tention of  paying  it  over  to  the  party  whose  name  he  had 

(a)  14  East,  582. 
▼OL.  f.  C  C  M.  W. 
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^^^\So/^'^'  indorsed  on  it.]     There  was  also  notice  given  to  the 

v^..^^,...,^^     plaintiff;  after  that^  the  authority  was  irrevocable.   There 

Brivd        are  authorities,  too,  to  shew  that  an  authority  given  on 

Hampshirb.    good  consideration  is  irrevocable:  here  it  appears  on  the 

pleadings  that  there  was  a  debt  due  to  Mrs.  Brind,  though 

the  state  of  the  accounts  is  disputed.     Some  expense, 

also,  was  incurred  by  the  plaintiff,  in  consequence  of  the 

notice.  The  combination  of  all  these  facts  gives  Ibe  plaiiH 

tiff  a  title  to  the  possession  of  the  bill. 

Lord  Abinoer,  C.  B. — It  seems  to  me,  that  the  case  ii 
exactly  the  same  as  if  Usher  had  himself  carried  the  Ull 
for  acceptance,  having  first  indorsed  it,  to  the  plaintiff:  if 
no  action  of  trover  could  have  been  maintained  against 
him  in  such  case,  neither  can  it  against  the  defendant 
There  is  nothing  disclosed  to  shew  any  change  in  the  cba* 
racter  of  the  defendant's  agency :  it  does  not  app^r  that 
he  has  contracted  any  new  relation  with  the  plaintiff^  so 
as  to  alter  his  character  as  agent  of  Usher :  it  is,  in  fact, 
just  the  same  thing  as  if  Usher  had  sent  a  servant  with  the 
bill  to  the  indorsee,  and,  instead  of  delivering  it,  be  bad 
brought  it  back ;  could  not  Usher  then  have  said»  '^  Give 
it  me ;  I  will  not  pay  it  over  now  ?  *'  It  is  not  because  the 
agent  has  not  done  precisely  what  the  principal  denied 
him  to  do,  that  the  property  is  changed* 

Parke,  B. — I  am  of  the  same  opinion.  I  see  nothing 
whatever  which  could  transfer  the  property  from  Usher  t/9 
the  plaintiff.  With  regard  to  the  communication  made  by 
the  defendant  to  the  plaintiff,  even  supposing  it  to  have 
been  that  he  held  the  bill  itself  for  his  use,  that  would  not 
have  the  effect  of  transferring  the  property:  the  direction 
remains  countermandable  by  the  remitter  until  it  is  ez^ 
cuted,  either  by  the  actual  delivery  of  the  chattel  or  money 
to  the  remittee,  or  by  some  binding  engagement  entered 
into  between  the  agent  and  the  remittee,  which  gives  the 


XASTEK  TERM,  6  WILL.  IV.  S7S 

faitter  a  right  of  action  against  the  former.    That  was  the  ^ch-  ^/  P^<^t 
doctrine  laid  down  in  fFilliams  v.  Everett  and  Scott  v.     v.^.^^.^.^ 
Poreher{€i).    How,  it  is  dear  this  bill  was  not  handed        Brind 
over :  then  is  anything  disclosed  to  shew  a  binding  obli*    Hamfi'hibb. 
gation  as  between  the  defendant  and  the  plaintiff?    I  am 
dearly  of  opinion  that  there  is  not.     The  utmost  effect 
that  can  be  gi?en  to  the  notice  referred  to^  is,  that  the  de- 
fendant states  that  be  has  received  the  bill  for  the  use  of 
the  plaintiff;  but  there  is  no  contract  by  him  to  hold  it  as 
agent  for  the  plaintiff  for  any  new  consideration!  nor  any 
assent  by  the  plaintiff  to  the  defendant's  holding  it  as  his 
agent.    There  is  nothing  whatever  to  shew  that  the  plain* 
tiff  could  not  still  sue  Usher  on  the  original  consideration, 
and  require  the  money  to  be  paid  to  him  instanter.    No- 
thing whatever  has  passed  to  alter  the  relation  of  the 
parties — ^nothing  more  than  an  inchoate  contract^  if  I  may 
so  say,  by  which  the  defendant  promises  to  hold  the  bill 
for  the  pldntiff,  in  case  the  plaintiff  assents  so  to  receive 
payment. 

B0LLAND9  B.^  am  of  the  same  opinion.  Although 
WUUams  v.  Everett  was  an  action  in  a  different  form,  I 
think  the  same  principle  which  was  laid  down  in  that  case 
ought  to  govern  the  present^  and  that  there  is  nothing 
shewn  to  alter  the  property  in  this  bill.  The  only  ques- 
tion is,  whether  there  is  anything  to  differ  the  case  from 
Wittiams  v.  Everett  in  what  has  been  done  between  the 
party  to  whom,  and  the  party  for  whose  use^  the  bill  was 
remitted.  The  principle  on  which  that  case  was  put  was, 
at  stated  by  Lord  EUenbarough  {b),  that  the  remittees 
'*  may  hold  the  bill  till  received,  and  its  amount  when  re- 
ceived, for  the  use  of  the  remitter  himself,  until,  by  some 
aigagement  entered  into  by  themselves  with  the  person 
who  is  the  object  of  the  remittance,  they  have  precluded 

(a)  3  Meriv.  G62.  (b)  14  £ast,  596. 
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Brind 

V. 

Hampshieb. 


^'^*i  ^^c^*"*  themselves  from  so  doing,  and  have  appropriated  the  re- 

mittance  to  the  use  of  such  person."  But  instead  of  that, 
what  is  done  here  ?  There  is,  certainly,  the  letter  of  the 
defendant  agreeing  to  hold  for  the.  plaintiff,  but  there  if 
no  assent  of  the  plaintiff  to  receive  it  as  payment:  it  is 
only  an  inchoate  offer,  on  the  part  of  the  agent,  to  bold 
the  bill  for  the  remittee,  if  he  assents.  I  find  no  such 
appropriation  here  as  is  referred  to  by  Lord  EtteU" 
borough. 


Alderson,  B.,  concurred. 


Judgment  for  the  defendant  (a). 

(a)  See  Wedlake  v.  Hurley,  1  C.  &  J.  83. 


Adams  t?.  Wordley. 

Assumpsit  by  the  drawer  against  the  acceptor  of  two 
bills  of  exchange,  dated  29th  December,  1834,  for  451L 
each,  payable,  one  six  months,  the  other  twelve  months 
after  date.  Plea — ^That  long  before  the  making  by  the 
plaintiff,  and  the  accepting  by  the  defendant,  of  either  of 
the  said  bills  of  exchange,  to  wit,  on  the  23rd  oi  January^ 
1826,  the  defendant  and  John  Gaiit  had  made  their  cer- 
tain joint  and  several  promissory  note  in  writing,  and 
thereby  jointly  and  severally  promised  to  pay  to  Messrs. 

tween  the  plmin- 

tiff  and  defendaDt,  by  which,  before  the  malting  of  the  bills,  it  was  agreed  that  the  defendant 
should  be  discharged  from  all  liability  in  an  action  commenced  against  him  by  the  plaintiff  on  a 
promissory  note,  on  his  paying  the  plaintiff  the  costs  of  such  action,  and  a  certain  sum  of  moneyi 
and  accepting  the  bills  of  exchange  in  question, — in  case  the  plaintiff  should  recover  in  another^ 
action  brought  by  him  against  another  party,  on  a  promissory  note  given  under  nmilar  drcum' 
stances  to  the  defendant's;  and  that  until  he  should  so  recover,  or  if  he  should  not  so  recoTer, 
should  not  call  for  payment  of  the  bills  of  exchange:  and  the  plea  averred  that  the  defcn* 
accordingly  paid  the  costs  and  money  agreed  for,  and  accepted  the  bills  of  exchange  in  questioa 
and  that  the  action  against  such  third  party  was  still  undetermined: — Held,  on  demurrer,  that  ibi 
plea  was  bad;  inasmuch  as  the  defendant  could  not  vary  the  absolute  contract  entered  into  by  th 
bills  of  exchange  by  a  contemporaneous  oral  contract  inconsistent  with  it. 


Auwmpnt  by 
the  drawer 
against  the  ac- 
ceptor of  two 
bills  of  ex- 
change, pay- 
able respect- 
ively  six  and 
twelve  months 
after  date. 
The  plea  set 
forth  an  agree- 
ment (not 
suted  to  be  in 
writing)  be- 
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Henry  Wyatt  ^  Sons,  or  their  order^  300/.  for  value  re-  ^ch.  of  puat, 
ceived,  with  interest  at  5/.  per  cent,  per  annum  from  the  ^^^' 
date  thereof,  and  which  said  promissory  note  the  said  H. 
Wyait  8f  Sons  afterwards,  and  before  the  making  and  ac- 
cepting of  either  of  the  said  bills  of  exchange,  to  wit,  on 
the  Slst  of  October,  1831,  indorsed  to  certain  persons 
using  the  name,  style,  and  firm  of  Messrs.  Wyatt  ^ 
Thompson ;  and  afterwards,  and  before  the  making  and 
accepting  of  either  of  the  said  bills,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  defendant  paid  to  the  said  persons 
io  using  the  name,  &c.  of  Messrs.  Wyatt  Sf  Thompson  as 
aforesaid,  the  said  sum  of  money  in  the  said  promissory 
note  specified,  with  the  interest  thereon ;  that  the  said 
Wyatt  Sf  Thompson  then  undertook  and  promised  the  de- 
fendant to  re-deliver  the  said  promissory  note  to  him  on 
request,  but  have  hitherto  neglected  and  refused  so  to  do. 
And  the  defendant  further  saith,  that  afterwards,  and  be- 
fore and  at  the  time  of  the  making  of  the  said  bills  of  ex- 
change, to  wit,  on  the  ^th  of  Decetnber,  1834,  two  ac- 
tions had  been  and  then  were  pending  in  the  Court  of 
Exchequer,  in  one  of  which  actions  the  said  plaintiff  was 
the  plaintiff,  and  the  said  defendant  was  defendant,  and 
in  the  other  of  which  the  said  plaintiff  was  the  plaintiff, 
and  the  said  John  Gaitt  was  the  defendant,  and  both  of 
which  were  commenced  by  the  said  plaintiff  for  the  reco- 
very of  the  sum  of  money  in  the  said  promissory  note  spe- 
cified, and  which  the  plaintiff  then  claimed  to  be  due  to 
bim  as  indorsee  thereof;  and  such  proceedings  were  there- 
upon had  in  both  the  said  actions,  that  a  question  then 
arose  and  was  depending,  whether  the  defendant  and  the 
said  John  Gaitt,  or  either  of  them,  was  or  was  not  liable 
to  pay  the  sum  of  money  in  the  said  promissory  note  spe- 
cified to  the  plaintiff.  And  the  defendant  further  says, 
that  long  before  the  making  and  accepting  of  either  of  the 
said  bills  of  exchange,  to  wit,  on  &c.,  certain  disputes  had 
arisen  and  were  then  depending  between  the  plaintiff  and 
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Ejtch.  of  PUat,  Mary  Ann  Bingley,  as  administratrix  of  Richard  JBingieiff 

deceased,  concerning  a  certain  other  sum  of  SOOL, 


the  plaintiff  claimed  to  be  due  to  him  from  the  said  M.  A. 
Bingley,  as  such  administratrix  as  aforesaid,  upon  and  bj 
Tirtue  of  a  certain  other  promissory  note,  of  which  the 
plaintiff  was  then  the  holder  and  indorsee,  theretofore,  to 
wit,  on  &c.,  made  by  the  said  R.  Bingley,  deceased,  by 
which  he  promised  to  pay  on  demand,  to  one  George 
Wyattf  or  order,  SQOl.  for  value  received,  with  interest, 
&c. :  and  afterwards,  and  at  the  time  of  making  the  said 
bills  of  exchange,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  89th  of  December f  1834v  the  plaintiff 
was  about  to  bring  a  certain  action  at  law  against  the  said 
M.  A.  Bingley^  as  administratrix  as  aforesaid,  to  recovn 
the  said  sum  of  money  in  the  said  last-mentioned  promis- 
sory note  specified  (a).  And  the  defendant  further  says, 
that  afterwards,  and  before  the  making  of  the  said  bills  of 
exchange,  and  before  the  commencement  of  this  suit,  to 
wit,  on  &c.,  the  defendant  was  indebted  to  W.  C,  R.  M.f 
and  J.  F.  O.,  as  assignees  of  the  estate  and  effects  of  the 
said  Wyatt  ^  Thompson,  then  being  bankrupts,  in  a  cer- 
tain large  sum  of  money,  to  wit,  the  sum  of  1 IIL  6«.  6dL, 
if  the  defendant  and  the  said  J.  Gaiti  were  discharged 
from  all  liability  to  the  plaintiff  upon  the  said  promissory 
note  so  by  them  made  as  aforesaid.  And  afterwards,  and 
before  &c.,  for  settling  the  said  actions  so  as  aforesaid 
depending  between  the  plaintiff  and  the  said  «/•  Gaiii, 
and  between  the  plaintiff  and  the  defendant,  it  was  agreed 
by  and  between  the  plaintiff  on  the  one  part,  and  the  de- 
fendant on  the  other  part,  that  the  plaintiff  should  not 
proceed  further  in  the  said  actions,  or  either  of  them,  and 
that  the  defendant  should  pay  to  G.  5.,  then  being  tb 
attorney  of  the  plaintiff  in  the  said  actions,  the  costs  ii 
curred  by  the  plaintiff  in  the  prosecution  of  the  same 

{ft)  See  the  case  of  Adams  v.  Binglry,  tnte,  p.  192- 
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tpectively ;  and  that  the  plaintiff  should  make  and  draw  £««*•  ^  Pi^at, 
hh  three  sereral  bills  of  exchange  upon  the  defendant, 
each  for  the  payment  of  45/.,  one  at  six  months,  another 
at  twelve  months,  and  the  third  at  eighteen  months,  after 
the  dates  thereof  respectively,  and  which  the  defendant 
should  then  aecept  and  deliver  to  the  plaintiff;  and  that 
the  defendant  should  pay  to  the  plaintiff  the  said  sum  of 
ini.  6s.  6d.  so  due  to  the  said  C,  Af.,  and  G«,  as  such 
assignees  as  aforesaid,  if  the  defendant  or  the  said  J. 
QaiU  were  not  liable  to  pay  to  the  plaintiff  the  said  sum 
of  money  specified  in  the  said  promissory  note  so  made  by 
Aem  as  aforesaid;  and  that  the  plaintiff  should  indemnify 
the  defendant  from  all  claims  and  demands,  action  and  ac* 
tions^  which  the  said  assignees .  might  have  upon  the  de* 
fendant  in  respect  of  the  said  sum  of  117/.  6^.  6d.;  and 
that  iip<m  payment  of  the  said  costs,  and  of  the  said  sum 
of  117/.  6s.  6d.f  and  upon  the  defendant  accepting  the  said 
bills  of  exchange  so  to  be  drawn  by  the  plaintiff  upon  and 
accepted  by  the  defendant  as  aforesaid,  he  the  defendant 
and  the  said  J.  Gaiit  should  be  discharged  from  all  lia- 
bility to  the  plaintiff  upon  the  said  promissory  note  so 
made  by  them  as  aforesaid,  if  the  plaintiff  should  recover 
in  the  said  action  so  about  to   be  commenced  by  him 
against  the  said  M.  A.  Bingley,  as  such  administratrix  as 
aforesaid ;  and  that  until  the  plaintiff  should  so  recover, 
or  if  he  should  not  so  recover,  in  such  action,  he  the  plain- 
tiff should  not  require  the  defendant  to  pay  any  or  either 
of  the  said  three  several  bills  of  exchange  so  to  be  made 
and  drawn  by  the  plaintiff  upon  and  accepted  by  defen- 
dant as  aforesaid.    The  plea  then  alleged  that  the  defen- 
dant paid  the  costs  of  the  actions  against  him  and  Oaiti, 
and  the  said  sum  of  117/.  6s.  6d.,  and  accepted  and  deli- 
vered to  the  plaintiff  the  three  bills  drawn  on  him  pursu- 
ant to  the  agreement ;  that  the  plaintiff  afterwards  com- 
menced the  action  against  M.  A.  Bingleyf  which  was  still 
pending  and  undetermined,  and  that  the  plaintiff  had  not 
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Exch,  of  PUat,  as  yet  recovered  against  the  said  3/.  A.  Bingley  in  sucb 

action ;  and  that  the  bills  in  the  declaration  mentioned  are 
two  of  the  bills  so  drawn  by  the  plaintiff  upon  and  acceptp- 
ed  by  the  defendant 

Special  demurrer^  assigning  for  causes,  that  the  plea 
did  not  allege  the  agreement  therein  mentioned  to  have 
been  in  writing;  and  that  the  defendant  by  his  said  plea 
alleged  a  contract  differing  from  and  inconsistent  with  the 
contracts  contained  in  the  bills  of  exchange  in  the  decla- 
ration mentioned,  and  sought  by  such  contract,  so  differ* 
ing  and  being  so  inconsistent,  to  control,  vary,  and  alter 
the  contracts  contained  in  such  bills  of  exchange,  and  yet 
did  not  allege  or  shew  such  contract  to  have  been  in  writ- 
ting.    Joinder  in  demurrer. 

ChandlesSf  in  support  of  tiie  demurrer. — The  substance 
of  this  plea  is,  that  the  bills  were  accepted  on  an  agree- 
ment to  be  paid  on  a  contingency.  Now,  in  the  first  place, 
it  is  requisite  in  such  a  plea,  that  the  defendant  should 
negative  that  there  is  any  other  consideration  or  contract 
on  which  he  may  be  liable.  Here  there  is  a  statement 
that  the  bills  were  accepted  on  the  consideration  and  in 
the  course  of  the  transaction  set  forth ;  but  the  plea  does 
not  go  on  to  allege  that  that  was  the  sole  consideration  for 
the  acceptance.  The  same  objection  was  taken  in  DavU 
V.  Holding  (a),  but  did  not  prevail  there,  on  the  ground 
that  the  agreement  being  illegal^  it  avoided  the  accept- 
ance given  by  the  defendant,  whether  it  was  the  whole 
or  a  part  only  of  the  consideration  for  giving  it. 

Secondly,  the  plea  is  bad,  on  the  ground  that  the  agree-- 
ment  is  not  alleged  to  have  been  in  writing.  If,  notwith- 
standing the  statement  of  the  defendant,  a  state  of  things 
can  exist  under  which  he  can  be  liable,  his  plea  is  insuf- 
ficient.    Now,  a  written  contract  cannot  be  varied  by  a 

(a)  Ante,  p.  159. 
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contemporaneous  oral  contract.    It  ought,  therefore,  to  Bxeh,  of  Pietu, 

baTe  been  shewn  that  this  contract,  whereby  the  defendant 

seeks  to  vary  the  absolute  engagement  in  the  bills,  was  in 

writing.     [Lord  Abinger,  C.  B. — You  do  not  vary  the 

terms  of  a  contract  by  making  another  collateral  one.] 

This  is  stated  to  be  a  part  of  the  same  negotiation  and 

proceedings  on  which  the  bills  were  given ;  it  is  a  mere 

modification  of  the  contract  expressed  in  them.    Foster  v. 

Jolly  (a)  is  a  direct  authority  against  the  defendant.    And 

there  is  a  distinction  as  to  this  point  between  a  declaration. 

and  a  plea :  though  the  former  need  not  expressly  shew. 

the  contract  to  be  in  writing,  the  latter  must:   Case  v. 

Barber  {b).    In  Whitiaker  v.  Mason  (c),  it  was  admitted,. 

that  if  the  declaration  stated  a  written  contract,  a  plea- 

which  sought  to  introduce  a  contract  in  qualification  of 

it,  ought  to  shew  that  that  was  in  writing  also. 

Tyndale,  eontrd. — There  is  an  express  allegation  in  the 
plea  that  the  bills  declared  on  are  two  of  those  given  in 
pursuance  of  the  agreement  mentioned  in  the  plea :  that 
sufficiently  shews  that  they  were  given  for  the  considera- 
tion alleged — that  their  existence  grew  out  of  that  agree* 
ment.  On  the  other  point,  Goss  v.  Lord  Nugent  {d)  is  an 
authority  to  shew  that  a  written  contract,  at  any  time 
before  breach  of  it,  may  be  varied  or  qualified  by  a  new 
agreement,  not  in  writing.  [Parke,  B. — But  here  you 
set  up  a  contemporaneous  parol  contract.]  It  is  not  an 
agreement  to  prolong  the  term  of  payment,  but  to  dissolve 
the  contract  altogether  in  a  particular  event.  [Parke^  B* 
— It  is  in  effect  an  agreement  to  postpone  payment  until 
after  the  decision  in  Adams  v.  Bingley.]  It  was  supposed 
that  that  case  would  have  been  decided  long  before  the 


(a)  J  C.  M.  &  R.  703.  (c)  2  Bing.  N.  C.  359. 

(b)  T.  Raym.  450.  (d)  5  B.  &  Adol.  58 ;  2  Ncv.  &  M.  28. 
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Sxeh,  of  PUat,  bills  fell  due.     In  Alexander  v.  Gardner  (a),  also,  die 
1836.  . 

doctrine  was  recognised,  that  a  condition  in  a  written  con- 
tract, not  under  seal,  might  be  waived  by  parol.  [Parkef 
B. — At  present  it  is  enough  to  say  that  you  seek,  by  a 
parol  contemporaneous  engagement,  to  alter  the  absolute 
engagement  entered  into  by  the  bills.] 

Lord  Abinger,  C.  B. — ^The  proper  course  would  ba?e 
been  to  put  the  bills  into  the  hands  of  a  third  person,  to 
hold  for  you  till  the  determination  of  the  other  case.  It 
would  be  very  dangerous  to  allow  a  party  to  alter,  in  such 
a  manner,  the  absolute  contract  on  the  face  of  a  bill  of 
exchange.  The  effect  of  the  cases  is,  that  you  are  es- 
topped from  saying  that  you  made  any  other  contract  than 
the  absolute  one  on  the  face  of  the  bills.  A  contract 
which  seeks,  by  subsequent  oral  matter,  to  discharge  alto- 
gether the  contract  created  by  the  bill,  and  create  a  new 
one,  is  wholly  different,  and  may  no  doubt  be  given  in  evi- 
dence :  it  is  consistent  with  the  bill;  but  this  is  a  contract 
inconsistent  with  the  bilL  Our  judgment  must  be  for  the 
plaintiff. 

The  other  Barons  concurred. 

Judgment  for  the  plaintiff* 
(a)  1  BiDg.  N.  C.  671 ;  1  Scott,  281. 
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Bxeh,  cfPleoit 
1836. 

PoRTSa  V.  IZAT. 

Assumpsit  on  a  charterparty,  dated  24th  of  Sepiem'  in  a  decUntioa 

ber,  1833,  on  the  ship  Margaret  Thompson,  whereby  it  partyfbV^Wch 

was  agreed  that  the  said  ship,  then  lying  in  the  port  of  gjfj'ilj,'^'  ^ 

Hamburgh,  and  being  tight,   staunch,   and  strong,  and  intrgh,  being 

every  way  fitted  for  the  voyage,  should,  in  the  course  of  strong,  and 

November  then  next,  set  sail  and  proceed  to  Valparaiso,  fiaJd  for  the 

the  intermediate  ports,  and  Lima;  and,  having  discharged  voyage,  in  the 

her  outward  cargo,  should  forthwith  be  made  ready  and  next  November, 

proceed  to  Costa  Rica,  and  there  receive  and  take  on  umu^V^ht^- 

board  a  full  cargo  of  wood  or  other  lawful  produce  &c.;  '/**  diwharged 

and,  being  so  loaded,  should  therewith  proceed  to  Liver-  cargo,  forth. 
pod,  and  there  deliver  the  same  agreeably  to  bills  of  made  ready, 

lading,  and  so  end  the  voyage,  &c.     [The  other  stipula-  cwto'sS^and 

tions  of  the  charterparty  are  not  material  to  be  stated.]  ^^^'^  <^«  <"^ 

1         •  board  a  cargo, 

The  declaration  averred  mutual  promises,  and  alleged  the  and  then  pro- 
following  breaches  :— that  the  vessel  did  not  in  the  course  ^/,^readicf 
of  the  said  month  of  November  set  sail  or  proceed  on  her  ?^f,*'®  ""^s^  •• 

*^  follows : — That 

8ud  voyage;  that  she  was  not  in  the  said  month  of  No-  the  vessel  was 

vember,  or  at  any  time  afterwards  until  she  sailed  on  the  or  afterwards,  ' 

said  voyage,  nor  was  she  when  she  so  sailed,  to  wit,  on  "he'lan'ed***©* 

ihe  gOth  oi  December,  1833,  tight,  staunch,  or  strong,  or  ^»^on  thc20th 

of  DecembeTf 

in  any  way  fitted  for  the  said  voyage ;  and  that  although  tight,  staunch, 
she  did,  to  wit,  on  the  day  and  year  last  aforesaid,  sail  any'^way Vtted 

for  the  voyage; 
•ad  that  though  she  did  then  sail  from  Hamburgh,  yet  by  reason  of  her  not  being  tight, 
Ac,  when  she  so  sailed,  she  was  obliged  to,  and  did,  put  back  into  AUona,  and  was  detained 
tbere  for  a  long  time,  to  wit,  until,  &c.;  though  she  did  then  again  set  sail  on  her  voyage  from 
JUona,  she  did  not  proceed  on  the  voyage  according  to  its  due  course,  or  with  proper  dispatch, 
bat  was  unnecessarily  delayed,  and  deviated,  &c.,  &c;  by  means  of  which  several  premises  the 
Ttisel  did  not  arrive  at  Lima  until  &c.,  and  the  plaintiff  lost  the  benefit  of  a  homeward  cargo 
from  Cotta  Rica,  &c  The  defendant  pleaded,  (amongst  other  things,)  as  to  so  much  of  the 
declaration  as  related  to  the  vessel  not  being  fitted  for  the  voyage,  and  by  reason  thereof  being 
obliged  to  put  back  into  Aliona,  and  being  detained  there  for  such  time  as  was  necessary  to 
put  farther  ballast  on  board,  payment  into  Court  of  It.,  and  no  damages  ultra ;  and  as  to  so 
modi  as  related  to  her  being  detained  at  AUona  beyond  the  time  necessary  to  put  the  ballast 
00  board,  that  she  was  not  detained  there  by  reason  of  her  not  being  tight,  staunch,  &c.,  modo 
eifsrma : — Held,  on  special  demurrer,  that  the  latter  plea  was  bad,  as  answering  only  a  part 
of  th»  breach  to  which  it  applied,  viz,  the  detention  at  Allona,  and  the  subsequent  delay  and 
^viatipn  i  even  if  that  wat  a  breach,  and  was  not  merely  a  statement  of  special  damage. 
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^*^\M^^^*  and  proceed  on  the  said  voyage,  to  wit,  from  the  port  of 
v^.^,^^.....^  Hamburgh  aforesaid,  yet  by  reason  of  her  not  being  tight. 
Porter  gtaunch,  strong,  and  fitted  for  the  voyage  as  aforesaid, 
izAT.  when  she  so  sailed,  she  was  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  obliged  to  put  back,  and  did  put  back 
to  Altona,  and  was  by  reason  thereof  detained  there  for 
a  long  time,  to  wit,  until  the  30th  oi  January ^  1834;  and 
although  she  did,  to  wit,  on  the  day  and  year  last  afore- 
said, again  set  sail  and  depart  on  her  said  voyage^  to  wit» 
from  Altona  aforesaid,  yet  she  did  not  proceed  on  the  said 
voyage  in  and  according  to  the  due  course  thereof,  nor 
with  the  dispatch  which  she  ought  to  have  used  according 
to  the  said  charterparty,  but  after  her  said  departure  from 
Altona,  and  before  her  arrival  at  Lima,  she  was  by  and 
through  her  master  and  mariners,  and  by  and  through 
other  the  servants  of  the  defendant,  greatly  delayed  on 
her  said  voyage,  and  unnecessarily  and  improperly  devi- 
ated from  the  same,  and  from  and  out  of  the  course  there- 
of, and  went  to  divers  other  ports  and  places  not  in  the 
course  of  the  said  voyage,  and  for  purposes  other  than 
the  purposes  of  the  said  voyage.  By  means  of  which 
said  several  premises  the  plaintiff  saith  that  the  said  vessel 
did  not  arrive  at  the  port  oi  Lima  aforesaid  until  the  11th 
day  of  September,  1834,  and  the  plaintiff  was  hindered 
and  prevented  from  loading  and  shipping  on  and  by  the 
said  vessel,  a  certain  cargo,  and  divers  great  quantities  of 
goods  &c.,  from  Costa  Rica  aforesaid,  and  lost  the  bene- 
fit of  a  certain  other  charterparty  which  he  had  entered 
into  at  Lima,  before  the  arrival  of  the  vessel  there,  and 
while  she  was  expected  to  arrive  there  in  a  reasonable 
time,  and  which  was  to  be  void  if  she  did  not  arrive  at  the 
port  oi  Lima  by  the  30th  of  June,  1834,  &c.  &c. 

The  defendant  pleaded,  first,  as  to  so  much  of  the  de- 
claration as  related  to  the  vessel  not  setting  sail  in  the 
month  oi  November,  that  she  was  prevented  from  so  dning^   "* 
by  the  dangers  of  the  seas  and  navigation :  concluding  U 
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the  country.  Secondly,  as  to  the  same  breach,  that  the  ^^*^\^^F^^' 
vessel  was  prevented  from  setting  sail  by  the  act  of  God, 
and  by  violent  and  tempestuous  weather,  and  adverse 
winds ;  concluding  with  a  verification.  Thirdly ^k^a  to  so 
much  of  the  declaration  as  related  to  the  vessel  not  being 
tight,  staunch,  and  strong,  that  she  was  tight,  staunch, 
and  strong ;  concluding  to  the  country.  Fourthly ,  as  to 
so  much  of  the  declaration  as  related  to  the  vessel  not  be- 
ing fitted  for  the  voyage,  and  by  reason  thereof  being 
obliged  to  put  back  and  go  to  Altona,  and  being  detained 
there  for  a  short  time,  that  is  to  say,  such  time  as  was  ne- 
cessary and  required  to  put  a  further  quantity  of  ballast 
on  board,  payment  into  Court  of  Is.,  with  an  averment 
that  the  plaintiff  had  not  sustained  damages  to  a  greater 
amount  in  respect  of  the  cause  of  action  in  that  plea  men- 
tioned* Fifthly,  as  to  so  much  of  the  declaration  as  re- 
lated to  the  vessel  being  detained  at  Altona  beyond  the 
time  necessary  and  required  to  put  the  said  ballast  on 
board,  that  she  was  not  detained  there  by  reason  of  her 
not  being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  said  voyage,  in  manner  and  form  &c. ;  concluding 
to  the  country.  And  the  sixth  and  seventh  pleas  denied 
the  delay  and  deviation  alleged  to  have  taken  place  after 
the  departure  of  the  vessel  from  Altona. 

The  plaintiff  took  issue  on  all  the  pleas  except  the  fifth, 
and  demurred  specially  to  that  plea ;  assigning  the  follow- 
ing causes,  amongst  others : — that  the  defendant,  in  and 
by  the  said  fifth  plea,  denies  and  traverses  matter  which 
is  not  traversable,  and  which  is  only  special  damage;  and 
that  he  also  traverses  and  denies  what  is  not  alleged  in 
the  declaration,  namely,  the  fact  of  the  said  vessel  being 
detained  at  Altona  beyond  the  time  necessary  and  re- 
quired to  put  the  said  ballast  on  board,  by  reason  of  her 
not  being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage :  and  that  the  plea  admits  the  breach  al- 
leged in  the  declaration,  as  to  the  ship  not  being  tight. 


384  CASES  IN  THE  SXCHKQUBRj 

Sxeh.  of  Pkiu,  &C.,  and  gives  no  answer  thereto ;  &C  &c«     Joinder  in 
1836*  . 

^     ^     ^     demnrrer. 

Porter 

izAT.  Crompion,'in  support  of  the  demurrer. — One  objection 

to  this  plea  is,  that  it  traverses  only  the  special  damage 
alleged  in  the  declaration.  The  plaintiff  complains  that 
the  vessel  was  not,  as  it  was  contracted  she  should  be, 
tight,  staunch,  strong,  and  in  every  way  fitted  for  the  Toy<» 
age :  then  he  proceeds  to  shew  the  damage  that  resulted 
therefrom,  «ur.  her  being  obliged  to  put  back  to  Aliana, 
and  being  detained  there  till  the  20th  of  January  ;  there 
is  then  further  special  damage  alleged,  f  jjr.  her  delay  and 
deviation  in  the  subsequent  part  of  the  voyage,  which 
the  plaintiff  ascribes  to  her  being  obliged  to  put  back  into 
AUona.  Now  all  that  the  plea  professes  to  answer  is  jMirl 
of  the  detention  at  Altona.  If  the  defendant  had  traversed 
the  breach  itself,  viz,  the  not  being  tight,  staunch,  &c, 
he  needed  not  have  gone  on  to  traverse  the  detention  at 
AUona :  on  the  other  hand,  if  he  is  to  negative  the  result 
of  the  breach,  he  ought  to  have  gone  on  and  negatived  the 
whole  of  it — all  the  subsequent  delay  and  deviation,  which 
is  equally  damage  resulting  from  the  same  alleged  cause. 
If  he  means  to  say  that  the  plaintiff  is  not  damaged  beyond 
Is.  in  respect  of  this  breach,  he  ought  to  have  pleaded 
that  to  the  whole  breach.  In  trespass,  that  which  comes 
after  the  ita  quod  is  not  traversable :  Com.  Dig*  Pleader, 
C.  IS.  In  Smith  v.  Thomas  (a),  a  plea  denying  the  ex* 
istence  of  the  special  damage  alleged  in  slander  was  hdd 
bad ;  and  Tindal,  C.  J.,  says,  *^  the  plea  must  be  an 
answer  to  the  action ;  there  is  no  such  thing  as  a  plea  t<v 
the  damages."  But  the  plea  is  also  bad  as  traversin|^ 
matter  which  is  not  alleged  in  the  declaration.  Th^ 
plaintiff  does  not  charge  that  the  vessel  was  delayed  a^ 
AUona  beyond  the  time  necessary  to  put  ballast  on  board  ; 

(«)  2  Bing.  N.  C  372. 
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nor  that  she  waa  delayed  there  by  reason  of  her  not  beins  Bxeh,  of  piea$j 

1836. 
tight,  staunch,  &c.,  but  by  reason  of  her  being  obliged  to 

put  back.  [Parie,  B. — Her  going  into  Altona  could  not 
be  any  reason  for  her  staying  there.  The  defendant,  how- 
ever, ought  to  have  paid  into  Court  all  that  he  says  was 
suflBcient  to  cover  all  the  damage  arising  from  her  not 
being  tight,  staunch,  &c.,  which  he  admits ;  and  should 
have  gone  down  to  trial  on  the  issue,  whether  that  was 
sufficient  to  cover  all  the  damage  resulting  from  that 
breach.  Alderson,  B. — The  plea  does  not  state  that  her 
whole  detention  there,  which  is  fairly  attributable  to  the 
breach  of  contract,  is  covered  by  1«.,  but  only  a  short 
period  of  it.  Suppose  the  fact  were,  that  she  went  into 
AUona  by  reason  of  her  not  having  ballast,  and  while  she 
was  there  a  frost  came  on,  which  detained  her  a  great 
while  longer,  on  these  pleadings  the  plaintiff  could  not 
recover  in  respect  of  that  detention.]  The  Court  then 
called  on 

Martin^  to  support  the  plea. — ^The  breach  alleged  is 
not  the  vessel's  not  being  tight,  staunch,  &c..  but  her  not 
proceeding  on  the  voyage  in  due  course.  The  plaintiff 
alleges,  first,  that  by  reason  of  her  not  being  tight,  &c., 
she  was  detained  at  Altona;  and  then,  that  after  her  de- 
parture thence,  she  was  unnecessarily  and  improperly  de- 
layed, and  deviated  from  the  course  of  the  voyage.  The 
latter  would  appear  to  be  clearly  a  distinct  breach,  founded 
on  the  contract  to  proceed  on  the  voyage.  Then,  at  the 
end  of  the  declaration,  the  special  damage  resulting  from 
aH  the  premises  is  stated  in  the  ordinary  way ;  shewing 
that  all  which  came  before  was  matter  of  breach.  The 
defendant  is  to  answer  the  case  as  stated  by  the  plaintiff. 
[PariCf  B. — Even  as  you  put  it,  you  do  not  answer  the 
latter  of  those  breaches :  and  you  limit  the  money  paid  in- 
to Court  to  a  particular  limited  consequence  of  the  former 
of  them.     You  confess  a  part  of  the  second  breach,  but 
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Egeh.  of  PUoi,  do  not  avoid  it — at  least  not  in  the  legal. sense;  you  do 

avoid  it  in  the  ordinary  sense.  But  how  can  you  say  that 
what  you  call  the  third  breach  b  a  breach  ?  It  is  no  more 
than  a  consequence  of  the  former.  You  had  better  amend.] 

The  Court  accordingly  gave  the  defendant 

Leave  to  amend ,  on  payment  of  costs. 


M'Gahey,  Vestry  Clerk  of  St.  Pancras,  Middlesex,  0. 

Alston  and  Another. 

The  subordinate  XJEBT  on  bond,  dated  1st  of  January,  1834,  given  by 

^"n'deMhl'*^"  *^®  defendant  to  the  directors  of  the  poor  of  the  parish  of 

st.Panenu  St.  Pancvas,  and  their  successors,  in  the  penal  sum  of 

G90. 3,  c.  39,  500/.     The  plea  craved  oyer  of  the  bond  and  condition, 

select  vestryt  which,  after  reciting  that  the  defendant  Alston  had,  in 

are  not  >"nuai  pursuance  of  the  powers  and  authorities  contained  in  an 

their  offices  act  of  Parliament  passed  in  the  59th  year  of  the  reign 

i^re°of  the^vts^  of  King  Geo.  3,  intituled,  "  An  Act  for  establishing  a 

S^'bo^dV^^en  Select  Vestry  in  the  parish  of  St.  Pancras,  in  the  county 

by  them  to  the  of  Middlesex^  and  for  other  purposes  relating  thereto,** 

directors  of  ihe  i  i  j  •         i  «» 

poor  (who  are  been  elected  and  appointed  an  officer  or  servant  of  the 
und^s.^5^7!wn-  Vestrymen  and  directors  of  the  poor  of  the  parish  of  St. 
SfcT**  d"*  PancraSf  under  the  title  and  denomination  of  paying  agent 
tors  to  whom  and  accountant, — was  for  the  faithful  execution  of  such 
have  gone  out  office,  SO  that  uo  loss  or  injury  should  be  sustained  by  the 
of  office.  vestrymen  or  directors,  or  their  successors,  or  by  the  par 

rishioners,  and  for  the  faithful  accounting  upon  oath  at 
the  weekly  and  other  meetings  of  the  directors,  and  their 
successors,  and  at  all  other  times  when  required  by  the 
vestrymen  and  directors,  for  all  monies  received  in  the 
execution  of  the  office,  &c.  &c. :  and  it  provided  also,  that 
the  defendant  should,  within  ten  days  next  after  he  should 
have  been  removed  from  or  have  quitted  his  said  officci 
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make  up  his  accounts,  and  pay  over  any  balance  in  bis    Exeh,  of  Pleat, 
hands  to  the  treasurer  or  clerk  of  the  vestrymen  or  di-.  ^ 

rectors  for  the  time  being,  and  deliver  up  his  books  and  M*Gahet 
papers  to  the  vestrymen  or  directors,  or  their  successors,  Alston. 
or  their  clerk  or  clerks  for  the  time  being,  8cc.  The  de- 
fendants then  pleaded,  that,  at  the  time  of  the  making  of 
tbe  said  supposed  writing  obligatory,  the  said  office  of  di- 
rectors of  the  poor  of  the  parish  of  St.  Pancras  was,  and 
still  is,  an  annual  office ;  and  that  the  office  of  the  said 
directors  who  were  in  office  at  the  time  of  the  making  of 
the  said  writing  obligatory  expired  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  31st  o(  March,  1834*;  and 
that  the  defendant  Alston  did,  after  the  making  of  the 
said  writing  obligatory,  during  the  continuance  in  office 
of  the  said  last-mentioned  directors  who  were  in  office  at 
the  time  of  making  of  the  said  writing  obligatory,  to  wit, 
from  the  time  of  making  the  same  until  the  said  31st  day 
of  March,  1834,  when  the  said  last-mentioned  directors 
went  out  of  the  said  office,  well  and  faithfully  execute  the 
said  office  of  paying  agent  and  accountant,  in  such  man- 
ner that  no  loss,  damage,  or  injury  hath  been  or  can  be 
sustained  by  the  said  vestrymen  of  the  said  parish,  or  by 
the  said  directors  or  their  successors,  or  by  the  said  pa- 
rishioners, &c.  &c.  [The  plea  then  went  on  to  aver  per- 
formance, during  the  same  period,  in  respect  to  all  the 
other  matters  mentioned  in  the  condition.] 

General  demurrer  and  joinder. 

It  was  stated  in  the  margin  of  the  demurrer-book,  that 
one  point  of  law  intended  to  be  argued  in  support  of  the 
demurrer  was,  that  the  office  of  paying  agent  and  ac- 
countant was  not  determined  by  the  going  out  of  office  of 
tbe  .directors  who  were  in  office  at  the  time  when  the  bond 
was'executed  by  the  defendants. 

Peacock,  in  support  of  the  demurrer. — The  office  in 
question  is  not  merely  co-existent  with  that  of  the  di- 

VOL.  I.  D  D  M.  w. 
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E^eh,ofPUat,  rectors,  but  is  a  continuing  one.  The  question  depei^di 
^  ^^  ^  on  the  construction  of  the  St.  Pancras  Yestry  Act,  59  Geo. 
M'Gabby  3,  c.  xxxix.  By  the  third  section  of  that  act,  select  veatrj- 
men  are  appointed,  not  Umifed  to  any  particular  period  of 
continuance  in  office.  By  s.  19,  the  vestrymen,  or  the 
major  part  of  them,  assembled  at  any  of  their  meetings, 
are  to  appoint  the  several  subordinate  officers  as  they 
shall  deem  necessary  for  the  purposes  of  the  act,  to  direct 
such  security  to  be  taken  for  the  due  execution  of  the 
office  as  they  shall  think  proper,  and  are  empowered  firom 
time  to  time  to  remove  all  such  officers  "  at  the  will  and 
pleasure  of  them  the  said  vestrymen,"  and  to  revoke, 
countermand,  and  vary  their  appointments.  The  defen- 
dant, therefore,  was  an  officer  appointed,  not  by  the  di- 
rectors, but  by  the  vestrymen,  and  his  office  was  deteir- 
minable  at  their  pleasure.  Then,  by  s.  41,  the  vestrymen 
are  annually,  in  Easier  week,  to  appoint  fi^m  among  thenn 
selves  directors  of  the  poor,  to  continue  in  office  only  for 
the  term  of  one  year,  and  until  other  directors  are  ap- 
pointed in  their  room.  Where,  therefore,  the  offices  were 
intended  to  be  annual,  the  act  has  so  expressly  provided. 
It  is  true  that,  under  s.  57,  all  bonds  are  to  be  given  to 
the  directors,  as  trustees  of  the  parish ;  but  that  does  not 
make  the  appointment  theirs.  [Parke,  B. — The  directors) 
then,  as  such,  have  nothing  to  do  with  the  appointment, 
and  must  be  taken  to  appoint  only  in  their  character  of 
vestrymen.]  The  bond  does  not  recite  that  the  directors 
appointed,  but  only  that  the  defendant  was  appointed 
**  an  officer  or  servant  of  the  vestrymen  and  direeiars!* 
which  in  some  sense  he  is,  since  by  s.  21  he  is  to  account 
to  the  directors.  On  the  whole,  tlien,  it  is  plain  that  this 
was  an  appointment  by  permanent  officers  for  an  unlimited 
time,  and  that  there  is  nothing  in  the  act  which  determioed 
it  on  the  going  out  ofoffice  of  the  existing  directors.  [Lord 
Abinger,  C.  B. — There  is  not  a  word  said  about  the  offi- 
cers being  annual] 
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Tamlinsan,  conird. — In  favour  of  a  surety  the  Court  Exck.  ofPUat, 
ifiU  rather  lean  to  the  construction  that  the  oflSce  and  obli-  .  ^'  ^ 
ption  are  limitedi  if  such  construction  can  be  reasonably  M'Gahet 
collected  from  the  act.  By  s.  19,  the  salaries  are  to  be  paid  Alston. 
''yearly  or  otherwise.*'  By  s.  21  ^  the  officers  are  monthly 
to  account,  and,  within  ten  days  after  quitting  their  offices, 
to  deliver  up  their  books,  &c.,  and  pay  over  their  balances, 
to  the  directors  ybr  the  time  being.  That,  and  other  pro- 
visions of  the  same  kind  where  those  words  are  intro- 
daced,  appear  to  assume  that  the  officers  have  gone  out 
of  office  with  the  directors  of  the  former  year.  By  the 
terms  of  appointment,  as  recited  in  the  bond,  and  the 
duties  of  the  office  as  therein  set  forth,  this  officer  ap- 
pears to  be  the  mere  servant  of  the  directors.  But  if  he 
is  the  servant  of  the  vestrymen  and  directors^  when  the 
existing  directors  cease  to  hold  that  office,  an  integral 
part  of  the  entire  body  being  gone,  the  obligation  ceases. 
[Lord  Jbinger,  C.  B. — If  he  is  appointed  a  week  before 
the  directors  go  out  of  office,  does  he  go  out  at  the  end 
of  the  week?]  The  defendants  must  so  contend.  The 
word  **  successors'*  in  the  bond  may  be  satisfied  by  the 
sacoessors  of  such  directors  as  may  die  or  be  removed 
within  the  year. 

Lord  Abinoer,  C.  B. — Your  case  must  depend  on  the 
words  either  of  the  bond  or  of  the*statute.  It  appears  to 
me,  that,  though  you  are  instructed  to  argue  it,  you  can- 
not make  a  plausible  argument  upon  either  the  one  or  the 
other.  If  every  appointment  is  to  be  made  over  again  at 
the  end  of  every  year,  it  would  impose  a  most  elaborate 
duty  on  the  parish  officers.  The  judgment  must  be  for 
the  plaintiff. 

Judgment  for  the  plaintiff. 


dd2 
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Exeh.  of  Pleat, 
1836. 

AuGERo  r.  Keen  and  Another,  Executors  of  Georob 

Keen,  deceased. 

A  bond  given  to  J.  HE  plain tijBT  declared  as  clerk  to  the  trustees  for  exe- 
fui  performance"  cuting  an  act  of  Parliament  of  the  10  Geo.  4,  (the  Lan^ 
coii^of^''^'  6e/A  Watching  and  Lighting  Act,  10  Geo.  4,  c.  cxxix), 
parochial  rates  on  a  joint  and  several  bond,  dated  the  10th  July^  1830, 
actofPariia-  given  by  the  defendant's  testator,  together  with  J.  R. 
"o1n!edbytl!Ji-  Pa^^y  vjiA  W.  Pugh,  to  seven  of  the  then  trustees  for 
tees  for  a  year,    putting  the  Said  act  into  execution,  on  behalf  of  them- 

and  then  tobe'^^  . 

capable  of  re-  sclves  and  the  Other  trustees  appointed  by  the  act,  in  the 
conditioned"  penal  sum  of  400/,,  to  be  paid  to  the  said  trustees  therein- 
that,**frointime  before  named,  or  the  survivor  or  survivors  of  them,  or 

to  time,  and  at  ^ 

all  times  there-    their  or  his  attorney,  executors,   administrators,  or  as- 
after,  during 
such  time  as  he    Signs. 

'n  hi!f  ww^"*"  The  plea  craved  oyer  of  the  bond  and  of  the  condition, 
office,  whether    After  reciting  that,  at  a  meeting  of  the  trustees   under 

by  virtue  of  his 

said  appoint-  the  act,  held  on  the  10th  of  July^  1830,  the  said  J.  R. 

K-appoindnrat  P^^^V  having  been  required  to  give  good  and  sufficient 

thereto,  or  of  security,  by  entering  into  a  bond   with  two    sureties, 

uinerorem-  in  the  penalty  of  400/.,  for  the  due  execution  of  his  said 

undeTthe  au^'  office,  and  for  duly  accounting  for  the  monies  to  be  col- 

MiTtniste*'**  lected  and  received  by  him  therein,  had  agreed  to  give 

their  successors,  such  security,  and  had  accordingly,   together  with   the 

the  manner  said  W.  Pugh  and  George  Keen,  entered  into  the  above 

saiTact,  he  ^^  bond  or  obligation ;  the  condition  was,  that,  if  the  said 

should  use  his  Pavey  should,  from  time  to  time  and  at  all  times  thereafter 

best  endeavours  .  .        .  .  ^ 

to  collect  the  during  such  time  as  he  should  continue  in  his  said  qffice  of 
by  meaoT^f  the  Collector,  whether  by  virtue  of  his  aforesaid  appointment,  or 
prl^en"  ^*'***°  of  any  re-appointment  thereto,  or  of  any  such  retainer  or 
any  subsequent    employment  by  or  under  the  authority  or  with  the  consent 

year,"&c.,&c:  ^        .  r*u         -j*       .  -.u- 

~J7e2(i,  that  the  OT  acquicsccnce  of  the  said  trustees,  or  their  successors,  to 

obligation  of  the 

bond  was  not 

confined  to  the  year  for  which  he  was  originally  appointed,  but  extended  also  to  all  snbwqneot 

years  in  which  he  was  continuously  re-appointed. 
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be  elected  in  the  manner  directed  by  the  said  act,  or  any   Esdi.  of  PUas, 
.  seven  or  more  of  them^  duly,  attentively ,  and  faithfully 
execute  and  perform  the  said  oflSce,  and  use  his  best  en- 
deavours to  collect,  get  in,  recover,  and  receive,  the  rates 
aiid  assessments  which  should  or  might  at  any  time  or 
.  times  thereafter,  during  the  then  present  or  in  any  sub- 
sequent year,  be  made  under  or  by  virtue  of  the  said 
,aet  of  Parliament,  &c.,  &c.,  (there  were  various  stipula- 
tions for  the  faithful  performance  of  the  office,  payment 
.  over  of  money,  j&c.)  the  bond  should  be  void,  or  other- 
wise should  remain  in  full  force  and  virtue.    The  plea 
then  alleged,  that  the  said  office  of  collector  in  the  con- 
dition mentioned  was  the  office  of  collector  of  the  rates 
and  assessments  constituted  and  mentioned  in  and  by  the 
said  act  of  Parliament;  that,  after  the  making  of  the  act, 
and  before  the  making  of  the  said  writing  obligatory,  to 
wit,  on  the  1st  of  July^  1833,  the  said  trustees,  by  writ- 
ing under  their  hands,  in  manner  and  according  to  the 
provisions  of  the  act,  did  appoint  the  said  Pavey  to  the 
said  office  of  collector  in  the  condition  mentioned,  and 
.  under  and  by  virtue  of  that  appointment  he  did  remain 
and  continue  in  the  said  office  until  and  upon  a  certain 
day,  to  wit,  until  and  upon  the  10th  day  of  July^  1834, 
being   the  next  meeting  of  the  said  trustees  after  the 
annual  day  of  election  of  such  trustees,  as  in  the  said  act 
mentioned)  when  the  said  office,  and  duties  and  employ- 
inent  of  the  said  Pavey  therein,  ceased  and  determined. 
The  plea  then  went  on  to  allege  performance  of  all  the 
terms  of  the  condition,  **  during  the  said  term  that  he 
the  said  Pavey  remained  in  the  said  office  of  collector  as 
aforesaid.'^ 

Replication,  that,  after  the  said  Pavey  had  been  so  ap- 
pointed to  the  said  office  of  collector  as  in  the  plea  men- 
'  tioned,  and  after  the  making  of  the  said  writing  obliga- 
tory, and  after  the  first  year  of  his  employment  and  duties 


398  CASES  IN  TUB  BXCUEQUftRf 

Exeh.ofPkMt,  in  the  said  office  bad  oeased  and  deternmi^,  aftd  befen 

1QQC 

the  eommenceinent  of  this  suit,  to  wit,  on  die  9th  ofJidg^ 
1834,  the  said  trustees,  at  a  meetmg  then  •didy  lield  k 
pursuance  of  the  said  act  of  Parliament,  did,  by  writaig 
under  their  hands,  ki  the  manner  and  according  to  Cbe 
provisions  mentioned  and  contained  in  the  said  att  ^ef 
Parliament,  re-elect  and  re«4ippoint  the  said  Bavey  to  liie 
said  office  of  collector  in  the  eaid  eonditioii  mentJoned, 
and  the  said  Paoey  did  then  accept  the  vaid  offioe  k 
pursuance  of  such  re^appdintment,  and  •continued  to  be 
and  was  retained  and  employed  as  Such  collector,  hj  the 
authority  and  with  the  consent  and  aoqufeecence  of  the 
said  trustees,  from  the  time  of  his  said  re-appoiotment 
until  tbe  10th  day  of  June,  1835.  The  Kpficatkm  than 
alleged,  that,  after  bis  re-appofaitment,  and  while  he  hdd 
the  said  office,  and  was  so  retained  and  emplojwd  theieki 
as  aforesaid,  to  wit,  on  tbe  11th  of  July,  0834,  and  mi 
divers  other  days  and  times  between  that  day  ssmI  llie 
time  when  he  finally  ceased  to  be  employed  as  soeh^eoiht- 
tor  after  the  said  re<appointment,  he  coramifted  liveaches 
of  the  condition,  by  not  paying  over  divers  monies  dl- 
lected  on  account  of  the  rates. 

To  this  replication  there  was  a  special  demurrer,  as- 
signing various  causes,  which,  however,  were  abandoned 
on  argument ;  the  following  ground  'of  demurrer  was  also 
stated  in  the  margin : — ^that  the  obligation  of  the  bond 
only  extends  to  the  faitbful  performance  by  Pavey  fcr 
one  year.     Joinder  in  demurrer. 

W.  H.  fVaison,  in  support  of  the  demurrer.-^This  mmB 

an  obligation  which  was  fully  performed  when  the  mmd 
office  to  which  Pavey  was  originally  elected  and  appdkited 
ceased  and  determined,  *viz.  on  the  lOthof  Jti/jslSSMiw  By 
the  13th  section  of  the  act,  the  trustees  asecmpo^neved  to 
appoint  the  officers,  and  it  is  provided  that  they  ishalilMid 
their  offices  and  appointments  no  longer  than  until  the  next 
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meeting  of  tjbt  trustee^  after  the  nest  aoDUtI  lUy  of  elec-   ^*^  "if?^^* 

tipn  ef  tnvtees^  at  whkby  <Nr  9t  any  aubteqiient  meedng, 

tbey  aball  respectively  be  capable  i^  being  rcreheUd. 

{Parte,  3. — How  do  you  get  over  the  motda  of  the  con- 

dition^  **  by  virtue  of  bis  aforesaid  appoanjtmenti  or  of  any 

ct-appointment  thereto  ?^     They  may  be  satbfied  by  ap^ 

plying  then)  to  the  case  of  a  re-appointment  in  conse** 

quence  of  an  invalidity  i^  the  original  appointment.    The 

argument  on  the  other  side  must  go  to  this  extent,  that, 

if  the  office  were  vacant  for  a  year,  and  the  party  were 

then  appointed  again*  the  obUgation  would  attach.     [Al^ 

dersoHf  B. — ^Thut  would  be  a  firesh  appointmenti  not  a 

re^p^^iotm^nt.    Parte,  B. — The  words  of  the  condition 

a^f ,  ''  if  be  ehould,  during  such  time  as  he  should  con- 

time  m  bis  said  office,  ftc."    ]Lord  Abinger,  C.  B. — If 

th?  words  were,  "  by  virtue  of  any  reeumptiqn  of  or  re- 

mppomtment  to  his  office,"  there  might  be  something  in 

yow  argjument.]     Wherever  the  office  is  an  annual  one, 

to  make  the  bond  a^andnuing  obligation,  there  ought  to 

))p  WOfds  dearly  ^nd  firitbout  doubt  pointing  to  its  con- 

Ijjaof nee  beyond  the  year.     Much  inportance  has  always 

been  attached  to  the  words«  '*  said  office,"  and  limitations 

of  ^inular  import.   lo  The  Liverpool  Waterworks  Company 

jj,  AtkiuBon  (,a)t  «rhere  the  defendant  bad  agreed  with  the 

iplfdntiffs  to  collUcX  their  revenues  from  time  to  time  for 

twelve  snenths*  with  a  stipula^on  that  ^  at  all  times  there- 

after*  during  the  continuance  of  sueh  hU  emphymeni,  and 

iae  so  long  as  he  ahould  continue  to  be  employed,"  he  would 

nae  all  diligence  in  collecting  all  rents  &c.  which  should  an^ 

mmttty  gOJW  due  to  the  company,  and  justly  account,  &c., 

iJie  obligation  was  held  to  be  limited  to  the  twelve  months. 

I4>rd  EUenborough  lays  all  the  stress  of  the  case  on  the 

9roi43»  '*  said  office,"  and  '*  such  his  employment,"  as  be- 

i9g  weeds  of  refecencej  and  incorporating  alt  the  tereis  to 

(a)  6  East,  50?. 
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Etch,  of  Pleat,    which  thev  bore  reference.    And  Le  Blane^  J^  sayii 
1836. 

*'  the  subsequent  stipulations  by  the  defendant  to  ac- 

county  &c.,  during  the  continuance  of  his  employment,  ftc, 
refer  to  the  original  employment  in  point  of  time.'*    In 
Hassell  v.  Long  (a),  a  bond  conditioned  for  the  due  pay- 
ment of  monies  by  a  collector  of  land-tax  was  held  to  be 
confined  to  the  current  year  in  which  he  was,  at  the  date 
of  the  bond,  collector,  though  it  did  not  appear  on  the 
condition  that  he  was  appointed  for  a  year  only ;  it  being 
shewn  by  the   plea  that  the  office  was  an  annual  one, 
although  it  also  appeared  by  the  replication  that  be  con- 
tinued to  hold  it  for  many  years.     Peppin  v.  Cooper  (6) 
is  to  the  same  effect.     [Lord  Abinger,  C.  B. — ^It  is  not 
disputed  that  something  must  appear  on  the  face  of  the 
bond,  to  shew  that  it  applies  to  a  continuance  in  office 
beyond  the  year ;  it  is  for  you  to  make  out  that  that  b  not 
shewn  on  this  bond.     BoUand,B. — The  words  ''said 
office"  are  merely  descriptive.     Parke,  B. — To   found 
y9ur  argument,  you  must  strike  out  altogether  the  words 
"or  in  any  subsequent  year."]     They  are  not  stronger 
than  the  word  annually,  in  Liverpool  Walerworis  Com- 
pany V.  Atkinson.     [Parke,  B. — Those  words  furnish  a 
construction  for  the  wgrd  ^'  re-appointment;"  it  is  dear 
it  means  a  re-appointment  in  any  subsequent  year.    At' 
derson,  B. — The  construction  you  contend  for  must  also 
reject  the  word   successors,  **  to  be  elected  in  manner 
directed  by  the  act,"  which  must  therefore  be  in  subse* 
quent  years.]    If  the  words  ''  in  any  subsequent  year**  con- 
flict witli  the  words  "  said  office,"  they  ought  to  be  rejected, 
unless  they  be  applied  to  the  two  years  1833  and  1834,  into 
botli  of  which  the  first  appointment  extended.     [Lord 
Abinger,  C.  B. — The   words    ''  said  office"  respect  its 
nature,  not  its  duration.]  Again,  the  office  is  one  not  only 
of  appointment,  but  of  election  also ;  if  the  bond  was  to 

(a)  2  M.  &  Sel.  363.  (6)  2  B.  &  Aid.  431. 
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extend  to  several  years,  it  should  have  also  said,  **  by  ExcK  of  Pleat, 
virtue  of  any  re-election." 

Lord  Abinoer,  C.  B. — It  would  be  difficult  to  find  any 
words  more  clear  than  those  employed  in  this  case,  to 
shew  that  the  parties  meant  to  provide  for  the  continu- 
ance of  the  party  in  office.  In  order  to  save  expense,  as 
long  as  he  continues  in  office  under  his  original  appoint- 
ment, or  any  continuing  re-appointment,  only  one  bond  is 
to  be  required. 

Parke^  B. — I  entertain  not  the  slightest  doubt  in  this 
case.     The  bond  applies  to  all  future  years  during  which 
the  party  is  continuously  re-appointed.     Whether  it  ap- 
plies to  a  case  in  which  there  is  a  chasm  in  the  office^  and 
•then  he  is  re-appointed,  we  are  not  called  upon  to  say. 

BoLLAND  and  Alderson,  Bs.,  concurred. 

Judgment  for  the  plaintiff. 
B.  Hayes  appeared  to  argue  for  the  plaintiff! 


Graham  ».  Partridge.  jjfoy  5/^. 

UEBT  for  goods  sold,  &c.     Plea,  nunquam  indebHa-  A  defendant  is 

ius,  with  notice  of  set-off:     At  the  trial  before  Lord  ^e^e^de^of 

AKngerfC.  B.,  at  the  last  assizes  for  the  county  of  War^  ••et-off  under 

.,.,,-,                          -           .           .,             ^  •  notice  of  let^ 

fwcAr,  the  detendant  proposed  to  give  evidence  of  the  set-  offdeiiTered 

off;  but  the  Lord  Chief  Baron  was  of  opinion  that  it  was  ot^'J^I^ 

inadmissible,   and   that  the  set-off*  ought  to  have  been  J^^of""* 

pleaded ;  and  the  jury  found  a  verdict  for  the  plaintiff*.  ^^  Term, 

the  Judges  were 

Humfrey,  on  an  early  day  in  this  term,  moved  for  a  ^^^^J^ 

antt  A.      At*       M   ^            ...  in  the  3  Se  4 

*,  c.  42, 1.  1,  from  making  the  rule  otmiary  Term  4  Will.  4,  requiring  that,  in  aU  caiet. 
a  iet-otr  shall  he  pleaded. 
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•*«^*- y^^'««»  rule  to  shew  cause  why  there  should  not  be  a  new 

'  -*  on  the  ground  that  the  evidence  was  improperly  rejected. 
Graham  He  admitted  that,  according  to  the  rule  of  Hilary  Tenn,4f 
PASTRipoE.  WilL  4,  the  set-off  ought  to  iiave  been  pleacleil ;  but  he 
submitted  that  this  case  fell  within  the  proriao  in  the 
3  &  4  WilL  4,  c.  4S9  s.  I9  which  restrains  the  Judges 
from  **  making  any  rule  or  order  which  siiall  have  the 
effect  of  depriving  any  person  of  the  power  of  pleading 
the  general  issue  and  giviog  the  special  matter  in  evi- 
dence,  in  any  case  wherein  he  now  is,  or  hereafter  shall 
be  entitled  to  do  so,  by  virtue  of  any  act  of  Parliament 
now  or  hereafter  to  foe  in  force."  A  rule  having  been 
granted, 

Goulburn^  Serjt.,  and  Hayes,  now  shewed  cause.  The 
set-off  ought  to  have  been  spedally  pleaded.  It  is  dear 
the  Judges  have  thought  that  they  had  power  to  make 
the  rule  in  question,  for  the  case  of  set-off  is  expressly 
mentioned  in  it ;  and  in  Fidgett  v.  Penny  (a),  Alderson,  B., 
expressly  stated  that  a  set-off  must  be  specially  pleaded. 
But  it  is  said,  that  they  had  no  jurisdiction,  in  conse- 
quence of  the  proviso  in  the  first  section  of  the  statute 
3  &  4  WilL  4,  c.  42.  But  that  does  not  apply  to  the 
present  case;  that  proviso  was  intended  to  meet  the 
cases  of  actions  against  justices,  constables,  excise  and 
custom-house  officers,  landlords  distraining,  persons  m|^ 
ing  under  the  authority  of  acts  of  Parliament,  and  other 
particular  classes  of  persons  to  whom  the  legislature 
has  at  various  times  given  the  privilege  of  giving  in  evi- 
dence under  the  general  issue  matters  which,  in  ordinary 
eases,  should  have  been  specially  pleaded.  But  the  de- 
fence of  set-off  is  open  to  all  defendants,  and  was  evi- 
dently not  contemplated  by  the  legislature,  for  diere  is 
no  more  reason  for  favouring  this  defence  than  any  other 
deTence  in  confession  and  avoidance.     The  intention  of 

(«)10.M.&R.  110. 
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tke  statute,  therefore,  seems  to  exclude  this  case;  and  ^^*^\^^^^* 
the  words  of  the  clause  are  also  opposed  to  the  construe-  ^ 

tion  contended  for  on  the  other  side*  The  language  of  the  Graham 
fmmso  can  otAy  be  applied  to  those  cases  in  which  a  de-  Partmoob. 
fendant  is  expressly  enabled  by  some  statute  to  give  in  evi* 
dence  under  the  general  issue,  matters  which,  according 
to  the  general  rules  of  pleading,  ought  to  form  the  subject 
of  a  special  issue.  This  is  clear  from  the  words,  **  plead- 
ing the  general  issue,  and  giving  the  special  matter  in  evi- 
dence.*' It  is  said  that  t^  statute  of  set-off  enabled  de- 
fendants to  give  the  defence  of  set-off  in  evidence  under  the 
general  issue,  instead  of  pleading  it  specially.  But  that  is 
not  so ;  the  wordsof  the  statute,  2Geo.  2,  c.22,  s.  13,  which 
first  gave  this  defence,  are,  that,  where  there  are  mutual 
debta,  "  one  VSl  may  be  set  off  against  another ;  and  such 
matter  may  be  given  in  evidence  under  the  general  issue,  or 
pleaded  in  bar,  as  the  nature  of  the  ease  shall  require,  so 
as  at  the  time  of  pleading  the  generid  issue,  notice  shall 
be  given,  ftc."  The  object  and  effect  of  the  statute  of 
set-off  were,  not  to  relax  the  rules  of  pleading,  but  to  in- 
troduce a  new  defence ;  and  the  only  alteration  it  made  in 
the  principles  of  pleading  was,  to  require  that,  in  all  cases, 
a  defendant  should  have  notice  of  cross-demands.  The 
words,  ^*  as  the  nature  of  the  case  shall  require,"  shew 
that,  subject  to  the  subsequent  provision  as  to  giving 
notice,  the  statute  meant  to  leave  the  rules  of  p^leading  as 
Ibey  were  when  the  act  passed.  And,  according  to  the 
principles  of  pleading  then  in  operation,  the  new  defence 
m  confession  and  avoidance  given  by  the  statute  of  set- 
off would  have  been  admissible  under  the  general  issue 
nU  debit  in  debt  on  simple  contract,  or  under  non'osswnp' 
sit  in  assumpsit ;  for,  in  the  former  case,  the  effect  of  the 
defence  was  to  destroy  the  existing  debt,  and,  in  the  latter, 
the  existing  liability,  which  formed  the  consideration  for 
the  implied  promise  declared  on.  But,  in  covenant,  or 
debt  on  specialty  (the  only  other  forms  of  action  in  which 
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Exeh.  of  Pleas,  the  defence  of  set-off  could  arise),  where  the  plea  of  non 
«^     ^  '  ^     e«/  factum  was  quite  inapplicable  to  a  defence  in  con- 
Grauam       fession  and  avoidance,  a  special  plea  of  set-off  would 
Partridob.     ^^^^   been  necessary,  as  in  all  other  defences  in  con- 
fession and  avoidance.     The  statute  did   not  mean  to 
aher  the  rules  of  pleading,  except  by  requiring  that,  in 
cases  where,  according  to   the   ordinary  rules,  a  set-off 
would  have  been  admissible  under  the  general  issue,  notice 
should  be  given ;  so  that,  with  regard  to  the  forms  of  plead- 
ing, it  was  restrictive  rather  than  enabling.    In  OUenshaw 
V.  Thompson  (a),  it  was  held  that  a  set-off  was  not  admis' 
sible  under  the  plea  of  non  est  factum  in  covenant;  and 
Bayley^  J.,  particularly  adverts  to  the  language  of  the 
plea,  as  being  inapplicable  to  the  defence  of  set-off. 

The  statute  of  set-off  cannot,  therefore,  be  considered 
as  having  introduced  any  relaxation  of  the  rules  of  plead- 
ing; and  if  so,  the  defence  is  not  within  the  proviso  of  the 
S  &  4  Will.  4,  c.  42,  s.  1.   But,  secondly,  even  if  that  pro- 
viso applied  to  the  defence  of  set-off,  the  defendant  could 
jiot  be  entitled  to  give  evidence  of  a  set-off  under  the  pre- 
sent plea,  for  he  has  not  pleaded  nil  debet^  but  has  adopted 
the  form  of  nunquam  indebitatus  given  by  the  new  rules, 
which  is  just  as  inapplicable  to  the  defence  of  set-off  as 
the  plea  of  non  est  factum  in  covenant     If  the  defendant 
had  intended  to  raise  the  question  as  to  the  power  of  the 
Judges  to  alter  the  rules  of  pleading,  with  regard  to  set- 
off, he  should  have  pleaded  nil  debet,  and  then  have  con- 
tended that  the  Judges  had  no  power  to  deprive  him  of 
the  right  of  pleading  this  plea.     The  plea  that  the  defen- 
dant never  was  indebted,  was  certainly  not  the  general 
.issue  contemplated  by  the  statutes  of  set-off.    The  Court 
then  called  upon — 

Gale,  to  support  the  rule. — This  case  comes  within  the 
proviso  in  the  3  &  4  Will.  4,  c.  4^,  s.  1,  and  the  Judges  had, 

(a)  5  M.  &  Seh¥.  164. 
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therefore,  no  authority  to  make  the  rule  in  question,  ad  ^<'*-  of  Pieag, 
regards  the  plea  of  set-oflf.     If  the  words  in  the  statute  of    ^^^.^^^J^^ 
set-off  be  construed  together,  it  will  appear  that  this  de-       Graham 
fence  is  given  by  that  statute,  and  that  it  may  be  taken     Partrioqe. 
advantage  of,  either  by  pleading  it,  or  by  a  notice  accom- 
panying the  general  issue.     It  is  similar  to  the  provision 
in  the  Bankrupt  Act,  which  requires  a  party  to  give  a 
notice,  if  he  intends  to  dispute  any  part  of  the  bankruptcy. 
It  is  a  defence  given  by  a  statutory  enactment,  and  it  may 
be  given  in  evidence  under  the  general  issue  by  force  of 
the  statute  of  set-off.    With  regard  to  the  argument  that 
this  plea  is  not  a  general  issue,  it  is  provided  by  the  rule, 
Hilary  Term,  4  WilL  4,  Covenant  and   Debt,  3,   that 
the  plea  of  nunquam  indebitatus    *'  shall  have  the  same 
operation  as  the  plea  of  non'Ossumpsit  in  indebitatus  as- 
sumpsit.*'    It  is,  therefore,  to  be  treated  as  the  general 
iasue. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  question  on  the  statute  of  set« 
off  is  of  importance.  I  thought  at  the  trial  that  this  de- 
fence must  be  specially  pleaded,  and  I  thought  so  from 
the  language  of  the  new  rules.  But  there  might  be  some 
doubt  whether  the  Judges  had  any  authority  to  make  the 
rule  they  did  on  this  subject,  because  it  was  said  that  this 
defence  was  permitted  to  be  given  in  evidence  under  the 
general  issue  by  the  statute  of  set-off,  2  Geo.  2,  c«  22,  s. 
IS,  and  therefore  the  case  came  within  the  proviso  of  the 
S  &  4  JViU.  4,  c.  4^,  s.  i.  I  thought,  indeed,  that  the  in* 
tention  of  that  proviso  was  to  apply  to  cases  where  a  party 
acts  in  a  public  capacity,  and  to  except  out  of  the  power 
of  the  Judges  those  cases  in  which  the  legislature  have 
afforded  protection  to  magistrates,  constables,  and  other 
persons  acting  in  the  discharge  of  public  duties,  and  those 
in  which  a  privilege  is  granted  to  some  particular  indi- 


400  CASES  IN  THE  EXCHBQUBR» 

Eaeh.  of  PUat,  viduals.  It  b  obvious  that  these  cases  are  disUiuEuish- 
^  able  from  the  present  defence  under  the  statute  of  set- 
GsjkBAii  off,  which  applies  generaHy  to  all  the  King's  subjects* 
Faeteixmie.  But,  whatever  argument  might  have  been  drawn  fiNim 
the  language  of  the  statute,  an  answer  has  been  given  to 
it  by  Mr.  Hayes.  The  statute  of  set-off  does  not  propose 
to  alter  the  common-law  mode  of  pleading,  but  merely 
provides  that  a  party  may  use  this  as  a  defence.  If,  in 
an  action  of  4usumpsit  or  debt,  it  imght  been  given  in 
evidence  under  the  plea  of  the  general  issue,  in  other 
actions  it  must  have  been  pleaded  specially.  The  statute 
goes  on  to  provide,  that,  at  the  time  of  pleading  the  gene- 
ral issue,  notice  shall  be  given  of  the  particular  debt  in- 
tended to  be  insisted  on,  otherwise  such  matter  shall  not 
be  allowed  to  be  given  in  evidence.  This  provinon  has 
been  properly  observed  to  have  been  a  restriction,  and 
not  a  privilege.  I  am  of  opinion,  therefore,  that  the  plea  of 
set-off  does  not  fall  within  the  intention  of  the  legislature, 
in  the  proviso  contained  in  the  statute  of  3  &  4  WilL  4, 
c  42,  s.  1 ;  and  that  the  Judges  did  not  exceed  the 
powers  given  to  them  by  that  statute,  in  making  tbe  rule 
in  question. 

Parke,  B. — I  think  the  ruling  of  the  Lord  Chief  Baron 
in  this  case  was  perfectly  correct,  that  the  new  rules  have 
full  effect,  and  that  the  Judges  were  not  restrained  from 
making  the  rule  in  question  by  the  proviso.  Certainly  the 
fifteen  Judges  who  framed  the  rules  had  no  idea  that 
the  statute  intended  to  restrain  them  from  making  that 
regulation.  Still  they  may  have  been  mistaken  in  that 
respect,  and  we  are  called  upon  to  determine  whether 
they  were  authorized  or  not  I  am  happy  that  I  have 
been  enabled,  by  the  ingenious  aigument  of  Mr.  Hayes, 
to  say  that  they  were.  The  clause  was  intended  to  pro- 
tect persons  in  public  situations,  but  it  was  not  meant  to 
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apply  to  cases  of  private  individuals.  The  proviso  is  as  ^**^*;^/'***'' 
follows : — *^  Provided  always,  that  no  such  rule  or  order  v.  ^  ^ 
shall  have  the  effect  of  depriving  any  person  of  the  power  Graham 
of  pleading  the  general  issue,  and  giving  the  special  matter  Paeteidoe. 
in  evidence,  in  any  case  wherein  he  is  now  or  hereafter 
shall  be  entitled  to  do  so  by  virtue  of  any  act  of  Parlia- 
ment now  or  hereafter  to  be  in  force."  No  act  of  Parliament, 
atrictly  speaking,  enables  a  person  to  plead  the  general  is- 
sue ;  he  has  that  right  at  common  law,  but  the  statutes  re- 
ferred to  enable  a  person  to  give  in  evidence  under  that 
pleai  what  would  not  otherwise  be  admissible  under  it. 
Now,  if  we  look  at  the  statute  of  set-off,  we  shall  see  that 
it  does  not  make  that  defence  evidence  under  the  general 
issue.  The  legislature  constituted  it  a  defence,  and  from 
that  instant  it  became  a  defence  under  the  general  issue. 
The  statute,  however,  restricted  that  defence,  by  requir- 
ing a  notice  to  be  given  before  the  evidence  should  be  ad- 
mitted. It  seems  to  me  also  that  there  is  weight  in  the 
argument  that  this  is  not  a  plea  of  the  general  issue  which 
ought  to  have  been  pleaded  with  the  notice  of  set-off;  and 
that,  as  it  is  contended  that  the  Judges  were  prevented  by 
the  proviso  from  making  the  rule  on  this  subject,  the  de- 
fendant ought  to  have  pleaded  nil  debet,  and  not  the  pre- 
sent plea.     The  notice  was  therefore  wholly  inoperative. 

BoLLAND,  B.,  and  Gurney,  B.,  concurred. 

Rule  discharged. 
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Exch,  of  Pleas, 
1836. 

Doe  €L  Nash  v.  Birch. 

Ejedmentfor  JtliJECTMENT   to  recover  a  house  and  premises  in 

by  an  agree-    '  Crawford  Street ^  in  the  parish  of  St.  Mary-le^bone,  in 

JrttoJB.ir^"^*  the  county  of  Middlesex.    The  cause  was  tried  before 

house  at  the  Lord  Abingery  C.  B.,  at  the  Middlesex  Sittings  after  last 

year,  to  be  paid  Michaelmas  Term,  when  it  appeared  that  the  lessor  of 

Bl'ureedl  vdth-  ^^  plaintiff  was  the  lessee  of  the  premises  in  question 

in  three  caien-  under  Mr.  Portman.  for  a  long  term,  and  that  the  defen* 

dar  months,  to  . 

erect  a  shop-  dant  had  agreed  with  one  George  ChowleSf  the  agent  of  the 

uriie  repair,     '  Icssor  of  the  plaintiff,  for  a  lease  of  the  premises  in  ques- 

and  w£te-wash  *^^"»  which  was  then  a  private  house,  for  the  purpose  of 

the  hoase.  And  opening  it  as  an  eating-house  and  beer-shop.     By  that 

agreed,  that,  if  agreement,  which  was  dated  the  1st  of  Junej  1835,  and 

the  sh^jJ-fronT'  made  between  the  said    George  Chowles  and  Bichard 

within  three  Birch,  the  defendant,  in  consideration  of  the  sum  of 

months,  it 

should  be  law-  60/.  per  annum^  to  be  paid  quarterly,  the  said  George 

agenu  to  re- "  Chowles  agreed  to  let  the  said  R.  Birch  the  premises 

of^thr*^^"  in  question,  on  lease  for  seven,  fourteen,  or  twenty-one 

and  the  agree-  years,  determinable  at  the  end  of  each  separate  term  at 

null  and  void,  die  optiou  of  the  Said  /{.  Birch  ;    and  the  said  R.  Birch 

Ae^^^^Sttewton "  agreed  to  take  the  premises,  and  to  pay  the  yearly  sum 

of  the  premises,  of  60/.,  in  four  equal  payments,  on  the  usual  days  of  pay- 

and  enlarged  *         *    #  ^  w    j 

the  window,  but, 
as  the  plaintiff 

contended,  did  not  erect  a  shop-front.  It  appeared  also,  that,  after  a  quarter's  rent  had  beeoDe 
due,  and  after  the  expiration  of  three  months  from  the  date  of  the  agreement.  A,**  son,  the  father 
being  too  ill  to  attend  to  business,  made  a  demand  of  a  quarter's  rent,  which  B.  offered  to  pay,  if  be 
would  indemnify  bim  for  a  sum  which  he  had  paid  as  a  penalty  to  A*s  lessor  for  carr3ring  on  s 
trade  in  the  premises,  which  was  refused.  At  the  trial,  B.^  the  defendant,  contended  that  he  hsd 
made  a  shop-front  which  answered  the  purposes  of  his  trade;  and  he  offered  to  shew  that  A, 
held  the  premises  under  a  lease  from  C,  which  contained  a  clause  imposing  a  penalty  npoa  the 
lessee,  if  he  allowed  a  trade  to  be  carried  on  upon  the  premises;  from  which  it  was  to  be  inferred 
that  the  words  shop-front,  in  the  agreement,  were  used  in  a  peculiar  sense ;  but  this  evidence  wss 
rejected : — Held,  that  such  evidence  was  clearly  inadmissible  to  explain  the  meaning  of  the  words 
shop-front,  in  the  agreement. 

Held,  also,  it  not  having  been  proved  that  A,  himself  had  had  any  notice  of  the  nature   of  the 
alterations,  that  the  son  had  not  sufficient  authority  to  waive  the  foHeiture. 

Qnuere,  whether  the  demand  of  rent  which  became  due  subsequent  to  a  forfeiture,  amounts  ta 
a  waiver  of  the  forfeiture. 

Held,  also,  that  the  proviso  in  the  agreement,  that  it  should  become  '*  null  and  void,"  made  it 
a  lease  tfoidable  only  at  the  election  of  the  lessor. 
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ment.    And  the  defendant  further  agreed,  that  he  would^  ^cA*  «/  Pfeas, 
at  hi3  own  .expense,  and  within  three  calendar  months, 
eceet  a  ahop' front,  and  otherwise  repair,  paint,  paper, 
«nd  white- wash  the  whole  of  the  house,  and  so  keep  the 
aamejn  good  repair  during  the  whole  teipa,  and  at  the 
ond  of  either  of  the  said  terms  deliver  it  up  in  good  ten- 
luntable  repair.    And  the  said  G.  Chowles,  for  the  said 
Jolm  Nashf  did  agree,   that  on  the  shop-front  being 
erected,  and. the  said  house  and  premises  being  put  into 
good  and  sufficient  repair,  the  said  J.  Nash  should  ex- 
ecute the   said  lease,   bearing  date  Midsummer^    1835, 
from  which  time  the  rent  was  to  commence,  at  the  ex- 
pense of  the  defendant.    And  it  was  further  agreed  be- 
tween the  parties,  that  in  case  the  defendant  did  not 
erect  the  shop-front,  and  otherwise  repair  the  premises, 
within  three  calendar  months  from  the  date  of  the  agree- 
ment, it.9hould  be  lawful  for  the  ^d  J.  Ncuh^  or  his 
logouts,  to  re-take  possession  of  the  premises,  and  the  agree- 
m^it  should  be  null  and  void.    And  the  defendant  further 
agieedy  that  in  case  he  did  not  fulfil  his  engagements 
at  the  time  specified,  he  would  forfeit  and  bind  himself 
to  pay  the  sum  of  SO/,  to  the  said  /•  Nash,  over  and  above 
the  rent  that  might  be  due  for  the  premises  at  that  time. 
The  defendant  entered  under  this  agreement,  and  made 
•pme  alterations  in  the  premises,  and  enlarged  the  win- 
doWf  but  did  not  make  a  bow  window ;  and  the  lessor  of 
the  {daiatiff  insisted,  that  the  defendant  had  not  erected 
a.ahpp-front,  according  to  the  technical  meaning  of  the 
agreement ;  and  this  ejectment  was  brought  to  recover 
poMOBsion  of  the  premises.    At  the  trial,  the  defendant 
contended  that  he  had  made  a  shop-front  which  answered 
the  purposes  of  his  own  trade ;  and  he  offered  to  shew, 
that  the  lessor  of  the  plaintiff*  held  the  premises  under  a 
kaae  from  Mr.  Portman,  which  contained  a  clause  im- 
posing a  penalty  upon  the  lessee,  if  he  allowed  a  trade  to 
be  carried  on  upon  the  premises  without  the  licence  of 

TOL.  !•  SB  M.  W. 
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Esch.  of  Pleas,  the  lessor ;  and  that  Mr.  Partman  had  distrained  upon 

the  premises  for  that  rent,  which  he  had  accordingly  paid. 
The  Lord  Chief  Baron,  however,  was  of  opinion  that 
this  evidence  was  not  admissible,  and  refused  to  receive 
it.  The  defendant  then  insisted  that  there  bad  been  a 
waiver  of  the  forfeiture,  and  the  son  of  the  lessor  of  the 
plaintiff  was  called,  who  proved,  that,  in  consequence  of 
his  father's  illness,  he  had  acted  as  agent  for  his  father;  thai 
he  had  from  time  to  time  seen  the  alterations  which  were 
made,  and  had  made  no  objection.  He  proved  also,  that 
on  the  8th  otJuly,  1835,  he  had  sent  the  following  notice 
to  the  defendant : — 

''  Whereas,  in  the  indenture  of  lease,  under  which  the 
messuage,  or  tenement  and  premises,  now  numbered  119, 
in  Crawford  Street,  in  the  parish  of  St.  Mary-le^bonet  in 
the  county  of  Middlesex^  are  held,  which  said  premises 
you  now  hold  under  an  agreement  for  a  lease,  bearing 
date  the  1st  day  of  June,  1835,  there  is  contained  in  such 
lease,  a  covenant  not  to  use  the  said  messuage  or  tene- 
ment and  premises  for  the  trade  of  a  victualler,  or  as  a 
public-house,  or  for  a  beer-shop,  or  coffee-shop,  or  for 
any  other  art,  trade,  or  business  whatsoever.  I  hereby, 
as  the  agent  for  John  Nash,  give  you  notice  not  to  use 
the  said  messuage,  or  tenement  and  premises,  for  the  said 
trade  of  a  victualler,  or  as  a  public-house,  or  for  a  beer* 
shop,  or  coffee-shop,  or  for  any  other  art,  trade,  or  busi- 
ness whatsoever.  And  I  hereby  further  give  you  notieei 
that  you  will  be  held  responsible  and  liable  for  any  da- 
mages or  expenses  the  said  John  Nash  may  sustain,  or  be 
put  to,  by  your  committing  a  breach  of  the  above-men- 
tioned  covenant.  j^j^^  j^^^j^n 

He  also  stated,  that,  a  short  time  after  Michaelmas,  be 
had  applied  to  the  defendant,  and  made  a  demand  of  the 
rent  due  up  to  Michaelmas  for  the  premises,  and  which 
the  defendant  offered  to  pay,  provided  he  would  give  him 
an  indemnity  against  Mr.  Portman^s  demand ;  but  which 
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he  refused  to  eive,  and  the  defendant  refused  to  pay  the  Etch,  o/Pkat, 
rent.  He  also  admitted  that  this  ejectment  had  been  com- 
menced upon  his  own  authority^  without  any  communica- 
tion with  his  father,  who  was  too  ill  to  attend  to  business. 
The  Lord  Chief  Baron  was  of  opinion,  that  this  did 
not  amount  to  a  waiver  of  the  forfeiture ;  and  he  left  it  to 
the  jury  to  say,  whether  the  defendant  had  erected  a 
shop-front  according  to  the  agreement.  The  jury  having 
found  a  verdict  for  the  plaintifF— 

Erie,  in  Hilary  Term  last,  moved  for  a  new  trial,  on 
Iwo  grounds :  Jirst,  that  the  evidence  tendered  was  ad- 
missible; and,  secondly f  that  the  plaintiff  had  waived 
the  forfeiture.  First,  he  contended,  that  the  evidence 
waa  admissible  to  explain  what  the  parties  intended  by 
the  words  **  shop-front"  in  the  agreement,  because,  if 
by  the  terms  of  the  lease  from  the  ground  landlord,  the 
carrying  on  a  trade  in  a  shop  would  create  a  forfeiture  of 
the  term,  it  might  fairly  be  assumed  that  the  meaning  of 
the  words  used  in  the  agreement  was  different  from  that 
which  they  purported  to  express.  But  the  Court  were 
ckarly  of  opinion  that  the  evidence  was  inadmissible  for* 
thb  purpose.  Lord  Abinger^  C.  B.,  observing,  that  it  was 
a  question  whether,  in  construing  a  contract  between  A, 
and  B.^  you  might  call  in  aid  a  contract  between  A,  and 
C,  to  shew  the  meaning  of  the  former  contract.  The 
Court,  however,  granted  a  rule  to  shew  cause,  on  the 
ground  of  the  waiver  of  the  forfeiture ;  against  which — 

Bampas,  Serjt,  on  a  former  day  in  this  term,  shewed 
cause. — Firsts  the  demand  of  rent  was  no  waiver  of  the 
forfeiture,  because,  by  the  terms  of  the  agreement,  the 
lessor  of  the  plaintiff  had  not  only  a  right  to  enter,  but 
the  agreement  was  to  be  null  and  void.  There  is  a  dis- 
tinction between  this  case  and  the  case  where  there  is  a 
proviso  for  re-entering  for  breach  of  covenants,  as  there 

£  E  2 
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Exeh.  of  Pietu,  the  lessor  has  an  option  to  avoid  the  lease,  or  to  waive 

the  forfeiture*  Doe  d.  Briem  y.  Bancks  (a).  But  ttris 
cannot  be  waiyed^  as  it  becomes  null  and  void  on  the 
stipulation  not  being  performed.  It  is  in  the  nature 
of  a  condition  precedent.  [Parke,  B. — You  argue,  that 
if  it  is  to  be  absolutely  void,  the  forfeiture  cannot  be 
waived;  but  the  argument  on  the  other  side  is,  that 
there  is  no  difference  as  to  that,  since  the  case  of  Doe  v. 
Bancks.  In  that  case  the  tenant  wanted  to  shew  that 
the  lease  was  void  by  his  own  act,  arguing  that  be  might 
take  advantage  of  his  own  wrong ;  but  the  Court  held, 
that  as  long  as  the  landlord  chose  to  say  it  was  not  void, 
the  tenant  should  not  be  allowed  to  say  that  it  was.]  But| 
secondly,  even  supposikig  that  it  was  not  null  and  void, 
unless  the  landlord  chose  to  say  so,  the  demand  of  rent 
alone  does  not  amount  to  a  waiver  of  the  forfeiture.  No 
case  suggests  that  a  demand  of  rent  is  sufficient.  It 
is  not  an  act  which  admits  an  existing  tenancy.  [Parke, 
B. — In  Qreerls  case  (6),  catling  the  party  a  tenant,  in  a 
receipt  for  by-gone  rent^  was  held  to  be  sufficient  evi- 
dence of  a  waiver ;  and  that  though  the  receipt  of  the 
rent  would  not  be  a  waiver,  yet,  that  the  calling  him  tenant 
in  the  receipt  was.  You  may  say,  that  a  demand  of  rent 
is  not  a  forfeiture,  because  the  landlord  in  effiH^t  says, 
if  you  will  pay  me  the  rent,  I  will  accept  you  as  te- 
nant, and  the  tenant  does  not  do  so ;  therefore  it  is  in- 
complete: some  distinct  act  ought  to  be  done,  to  con- 
stitute a  waiver.]  All  the  cases  where  it  has  been  held 
that  acceptance  of  rent  due  subsequent  to  a  forfeiture 
amounts  to  a  waiver  of  the  forfeiture,  are  cases  where 
the  individual  act  is  not  the  act  of  one  party  only,  bat 
where  one  pays  and  the  other  receives  the  rent,  and  the 
tenant  suffers  a  loss  by  the  payment  of  the  rent.  The 
landlord,  having  gained  an  advantage  by  treating  him  ss 
tenant,  is  not  allowed  afterwards  to  say  that  he  is  not 

(a)  4  B.  &  Aid.  401.  (6)  Cro.  Eliz.  a. 
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tenant*    Thirdly ^  the  son  had  no  sufficient  agency  to  autho-  Exck.  q/  Pleat, 

ruse  him  to  waive  the  forfeiture.     U^  was  not  his  fatber^s 

general  agent,  but  merely  acted  for  bim  whikt  he  was 

too  ill  to  attend  to  business  himself.    The  agent's  know* 

ledge  of  the  forfeiture  is  not  equal  to  the  knowledge  of 

the  lessoTf  unless  it  is  shewn  that  he  has  a  general  authority 

to  do  any  thing  with  the  property.     If  he  has  not  the 

power  to  sell  the  estate,  how  can  he  have  authority  to  do 

an  act  which  deprives  his  principal  of  the  estate?    The 

son  might  have  an  authority  to  receive  the  rent,  but  it  was 

an  authority  limited  to  that  extent.  [Aldersont  B. — The  re* 

ceipt  of  rent,  after  a  forfeiture,  might  make  the  party  tenant 

£rom  year  to  year  against  the  lessor.   By  receiving  the  rent, 

the  lessor  is  supposed  to  have  said  that  he  is  tenant  from 

year  to  year ;  he  thereby  becomes  tenant  from  year  to  year. 

•Lord  Abinger^C*  B. — ^The question  which  has  beenraise'H 

is,  whether  a  demand  of  rent  would  create  a  tenancy  from 

year  to  year?      The  Court  is  inclined  to  tbink  that  it 

would  not.] 

BarstoWf  on  a  subsequent  day,  was  heard  in  support  of 
thp  rule. — ^As  to  the  words,  that  the  agreement  shall  be 
absolutely  void,  in  addition  to  the  case  of  Doe  v.  Bands, 
the  subsequent  case  of  Arnsby  v.  Woodward  (a)  is  a  de- 
cisive authority  to  shew,  that  where  the  words  aire  like 
those  in  this  agreement,  the  landlord  may  waive  a  for- 
feiture by  the  acceptance  of  rent  accrued  due  subse- 
quently to  the  forfeiture.  Then,  as  to  the  authority  of  the 
son,  he  was  the  agent  of  his  father,  and  had  authority  as 
such  to  bind  his  father  by  the  demand  of  rent,  which 
amounted  to  a  waiver  of  the  forfeiture.  The  evidence 
shews  that  he  conducted  the  whole  of  his  father's  busi- 
ness, .and  it  does  not  appear  that  there  was  any  limit  tp 
his  agency;  and  from  his  demand  of  the  rent,  it  may  fairly 
be  presumed  that  he  had  authority  to  receive  it. 

(a)  6  B.  &  C.  519 ;  9  D.  &  R.  536. 
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Exeh,  of  Pleat, 
1836. 


Lord  Abinoer,  C.  B. — You  have  succeeded  in  shew- 
ing thaty  according  to  the  authorities,  your  construction 
of  the  words  **  null  and  void,"  in  the  agreement,  is  the 
correct  one.  But  the  Court  think  there  is  very  great 
difficulty  as  to  the  question  of  the  son's  agency,  and  we 
are  of  opinion  that  there  is  not  sufficient  evidence  of  bis 
authority  to  waive  the  forfeiture. 


Parke,  B. — The  whole  turns  on  the  point,  whether  the 
son  had  authority  to  waive  the  forfeiture.  It  seems  to 
me,  that  the  son  had  prohably  an  authority  to  receive 
the  rent,  but  not  to  grant  a  new  lease,  by  waiving  the 
forfeiture  of  the  former  one.  If  it  had  been  proved  that 
the  father  had  had  notice  of  the  alterations,  and  iie  had  still 
allowed  the  son  to  receive  the  rent,  the  forfeiture  might 
have  been  waived.  But  that  was  not  proved,  and  the  ques- 
tion of  waiver  does  not  therefore  distinctly  arise  in  this  case. 
If  it  had,  the  authorities  cited  shew  that  this  was  a  lease 
voidable  at  the  election  of  the  landlord.  Then  I  think 
that  an  absolute,  unqualified  demand  of  the  rent,  by  a 
person  having  sufficient  authority,  would  have  amounted 
to  a  waiver  of  the  forfeiture,  and  it  would  have  been  like 
the  case  I  cited  from  Croke^s  Reports. 

Alderson,  B.,  and  Gurney,  B.,  concurred* 

Rule  discharged. 


Bryant  v.  Glutton. 

j1.,  beinginthe  JL  RESPASS  for  assaulting  and  imprisoning  the  plaintiff. 
Mri^ai^'oVthe    Pleas,  Jlrst,  not  guilty ;  secondly,  a  special  plea  justifying 

King* 9  Bench 

prison,  was  brought  up  to  that  Court  upon  an  order  of  the  Court,  and  charged  with  an  attachmeot 
I'or  contempt:  upon  which  attachment  he  was  afterwards  detained  in  custody : — Held,  Uwt  trespiss 
was  maintainable  against  the  party  who  caused  the  order  to  be  served  on  the  Marshal;  ditteniiente 
Lord  Jlringer,  C.  B. 
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the  trespasses  under  an  attachment  issued  out  of  the  Court  £»ch,  of  piea», 

isxfi 
of  Kings  Benchy  for  a  contempt  in  non-payment  of  costs  ^ 

pursuant  to  the  Master's  allocatur.  Replication^  de  in^  Bryant 
jurid.  At  the  trial  before  Lord  Abinger,  C.  B.^  at  the  Mid-  glutton. 
dlesex  Sittings  after  last  Michaelmas  Term,  the  plaintiff's 
counsel  opened  the  following  case : — That  the  plaintiff, 
being  in  the  custody  of  the  Marshal  of  the  King's  Bench 
prison,  was  brought  up  to  that  Court  by  an  order  ob- 
tained by  the  defendant,  and  served  upon  the  gaoler  by 
the  defendant's  clerk,  the  defendant  being  an  attorney ; 
that,  on  being  brought  up,  he  was  committed  by  the  Court 
to  the  same  custody  on  an  attachment  for  non-payment  of 
costs,  and  was  detained  in  prison  thereon  for  the  space  of 
four  years  and  a  half.  It  appearing,  in  answer  to  an  in- 
quiry from  the  Lord  Chief  Baron,  that  it  could  not  be 
shewn  that  the  defendant  had  personally  interfered  in  the 
imprisonment,  he  nonsuited  the  plaintiff,  being  of  opinion 
that,  under  such  circumstances,  the  defendant  was  not 
liable  in  trespass;  and  that,  if  any  action  were  maintainable 
at  all,  it  must  have  been  an  action  on  the  case,  provided 
malice  could  be  proved ;  and  that  it  was  not  necessary  to 
go  into  tbe  issue  on  the  second  plea,  as  the  general  issue 
was  an  answer,  the  plaintiff  not  having  been  guilty  of  any 
trespass.  Bompas,  Serjt.,  in  Hilary  Term  obtained  a  rule 
to  shew  cause  why  the  nonsuit  should  not  be  set  aside, 
relying  on  Bates  v.  Pitting  {a). 

Piatt  now  shewed  cause. — The  nonsuit  was  right,  as 
there  was  no  evidence  offered  of  any  imprisonment  by  the 
defendant,  the  imprisoning  him  under  the  attachment 
being  the  act  of  the  Court  of  King^s  Bench  in  awarding 
the  attachment.  The  defendant  is  no  more  liable  in  tres- 
pass than  a  prosecutor  would  be  who  presents  an  indict- 
ment to  a  grand  jury,  and  which  is  afterwards  found  by 

(a)  6B.&C.38;  9  D.&R.44. 
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^"'\^^^'  them.  [Parke,  B.— The  defendant  put  the  Court  in 
-*  motion^  and  he  took  the  order  on  which  the  plaintiff  was 
Bryant  imprisoned  under  the  attachmenti  and  served  it  on  the 
Glutton,  gaoler.  Suppose  that  order  was  irregular,  how  is  that  lo 
be  shewn  under  the  plea  of  the  general  issue?]  The 
plaintiff  was  already  in  custody,  and  it  was  the  Court  that 
awarded  the  attachment  against  him.  [Lord  Abmger, 
C.  B. — If  a  man  does  any  act  which  is  primd  fade  a  tres^ 
pass,  he  must  justify  that  act  by  shewing  the  authority 
under  which  he  acted ;  as,  for  instance,  if  there  be  a  judg- 
ment against  a  party,  and  a  process  is  issued  to  take  hiiH 
in  execution,  and  the  sheriff  takes  him  on  that  process^  he 
must  shew  his  authority  for  doing  so ;  but  whi^e  the  party 
only  does  that  which  brings  him  into  judgment,  and  the 
Court  sends  him  to  prison,  the  imprisonment  is  the  aet  of 
the  Court,  and  it  is  no  trespass  in  him.  Here,  the  plaintiff 
was  not  taken  into  custody,  as  he  was  already  in  custody, 
and  it  was  the  Court  who  ordered  his  detention.] 

Bompas,  Serjt,  contrd,  was  stopped  by  the  Court. 

Parke,  B. — It  appears  to  me  that  this  rule  oilght  to  be 
made  absolute.  The  Marshal  would  not  have  detained 
him  if  the  attachment  had  not  been  lodged  :  then^  ia  not 
that  the  act  of  the  defendant  ?  The  act  complained  of  is 
one  which  was  done  in  consequence  of  the  act  of  the 
defendant  himself.  The  plaintiff  has  been  brought  into 
Court  in  consequence  of  the  act  of  the  defendant»  and  be 
is  called  upon  to  justify  that  act.  This  question  aroee  oft 
the  general  issue.  It  appears  to  me  that  the  caae  was 
stopped  too  soon,  and  that  the  facts  which  were  stated 
called  upon  the  defendant  to  justify  them. 

BoLLAND,  B. — I  am  of  the  same  opinion.  It  appean 
to  me  that  the  defendant  was  the  moving  cause  of  the 
plaintiff's  imprisonment,  and  he  could  not,  under  the 
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general  isBue,  shew  that  the  imprisonment  was  the  act  of  ^<^a.  of  Pieat, 
the  Court.    The  judgment  ought  to  have  been  pleaded  as  ^ 

a  justification.  Brtant 

Glutton. 

Alderson,  B. — ^I  am  of  the  same  opinion.  The  defen- 
dant takes  a  piece  of  paper  to  the  Marshal,  and  the  Mar- 
shal keeps  the  plaintiff  in  custody  in  consequence  of  that 
piece  of  paper  having  been  delivered  to  him.  The  defen- 
dant ought  to  justify  that  act.  If  the  argument  for  the 
defendant  be  correct,  why  do  we  impose  terms  that  parties 
shall  not  bring  actions  ?  Under  the  general  issue,  it  is 
sufficient  to  shew  an  imprisonment  by  the  act  of  the  defen- 
dant, and  that  the  plaintiff  w^s  detained  in  custody  in 
consequence  of  that  act.  The  plaintiff  proposed  to  do  so» 
and  therefore  I  think  the  nonsuit  was  wrong. 

Lord  Abimqer,  C.  B. — ^There  must  in  this  case  be  a 
new  trial,  but  1  still  retain  the  same  opinion  that  I  ex- 
pressed at  the  trial.  I  do  not  consider  that  the  imprison- 
ment must  be  taken  to  be  the  act  of  the  defendant  himself. 
Here  the  Marshal  was  the  officer  of  the  Court.  The  mere 
act  of  serving  a  person  who  already  has  a  party  in  custody 
with  a  writ,  directing  him  to  keep  him  in  custody,  does 
not  make  the  party  who  so  serves  it  a  trespasser.  Take 
the  case  of  a  detainer  lodged  against  a  prisoner;  the 
lodging  of  it  is  not  of  itself  an  act  of  trespass  so  long  as 
he  remains  in  custody  under  the  former  process.  The 
rest  of  the  Court  seem  to  think  that  the  act  of  bringing  up 
the  plaintiff,  to  be  charged  with  the  attachment,  made  it 
a  new  custody.  I  do  not  say  that  it  may  not  be  so,  but  I 
incline  to  think  that  it  is  not,  as  the  detainer  was  the 
act  of  the  Court.  The  Marshal  has  him  in  his  custody ; 
and  if  the  Court  of  King's  Bench  removed  into  another 
county,  the  Marshal  must  go  also,  and  take  his  prisoner 
with  him.    There  oust,  however,  be  a  new  trial. 

Rule  absolute. 
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Exch.  qf  Pleas, 
1836. 

"  Duckworth  t>.  Alison. 

By  articles  of  ASSUMPSIT  for  goods  sold  and  delivered,  and  work 
akeringand  and  labour.  The  defendant  pleaded  several  pleas^  the 
w^hol^toT  ^^'^^^  o^  ^^^^^  ^»8»  ^  *<>  55'-»  parcel  &c.,  that  by  certain 
*  ^"*!  '*'i!^"  articles  of  agreement  between  the  plaintiff  of  the  one  part, 
that  in  the  event  and  the  defendant  and  Archibald  Mansfield  of  the  other 
not  beU^gcom-  ?&!*(,  it  was  recited  that  the  defendant  was  the  owner  of  a 
^^*^^*"t?'**  warehouse  and  premises  in  Liverpool,  and  that  he  had 
builder  should  contracted  and  agreed  with  the  plaintiff  for  the  alter- 
to  the  person  ing  and  repairing  of  the  said  warehouse  for  the  sum  of 
Mntra^^to^^  815/.  19^.,  in  the  manner  and  upon  the  terms  in  the  said 
do  the  work  6L  articles  after  expressed  and  referred  to,  upon  the  express 

weekly  and  ...  , 

erery  week,  Condition  that  the  plaintiff  should  find  and  procure  good 
be  deducted  °  ^^^  sufficient  surcty  for  the  due  and  faithful  performance 
from  the  ^f  ^y^^  g^^j j  contract,  and  that  the  said  A.  Mansfield  had 

amount  which  ^  '  *^ 

might  remain  agreed  to  join  in  and  execute  the  said  articles  as  the  surety 
completion  of     of  the   plaintiff,  in  the  manner  thereinafter  expressed; 

jSeU^inwr  ^"^  ^°  ^^^  ^y  ^^^  ^^^^  articles,  the  plaintiff  and  the  said 

action  brought  ^.  Mansfield  did  for  themselves  jointly  as  well  as  seve- 

that  the  em-  '  rally,  and  for  their  joint  and  several  heirs,  executors,  and 

Sued'after^'^'  administrators,  covenant,   promise,  stipulate,  and   agree 

having  paid  the  ^q  gnj  ^^1^  (he  defendant,  his  executors,  and  administrt- 

contract  pnce, 

tosetoffthepe-  tors,  that  the  plaintiff  should  and  would,  on  the  day  of  the 
extra  v^rkl  and  ^^^^  ^f  ^^^  ^^id  articles,  proceed  to  alter,  repair,  and  build 
double  rem^  the  aforesaid  warehouse,  conformable  to  a  certain  plan  to 
either  to  deduct   the  said  articles  annexed,  and  under  the  direction  of  John 

Broadbent  of  Liverpool^  architect  and  surveyor,  in  every 
branch  and  department  of  business,  as  might  be  requisite 
for  the  carrying  on  and  completing  the  work,  according 
to  the  stipulations  in  the  said  articles  in  that  behalf  men- 
tioned, in  a  substantial  and  workmanlike  manner,  in  three 
months  from  the  date  of  the  said  articles  ;  and  in  the  event 
of  the  said  work  not  being  fully  and  effectually  comj^eUd 
in  the  aforesaid  period  to  the  satisfaction  and  approval  of 


It  or  recover  it. 
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the  said  J.  Broadbent,  he,  the  plaintiff,  should  forfeit  and  Etch,  of  PUat, 
pay  to  the  said  defendant  the  sum  of  51.  weekly  and  every  '  ^ 

vfeei.  he  should  be  engaged  in  such  work  beyond  the  said  Duckworth 
period  of  three  months,  such  penalty  or  forfeiture  to  be  de^  Alison. 
ductedfrom  the  amount  which  might  remain  owing  from  the 
defendant  to  the  plaintiff  on  the  satisfactory  completion  of 
the  aforesaid  work :  in  consideration  whereof,  and  of  the 
aforesaid  covenants,  conditions,  and  agreements  being  fully 
complied  with,  the  defendant  did  by  the  said  articles  cove- 
nant, promise,  and  agree  to  and  with  the  plaintiff,  his  exe- 
cutors and  administrators,  in  manner  following,  that  is  to  say, 
that  he  the  defendant  should  and  would  pay,  or  cause  to  be 
paid,  at  the  times  and  in  manner  in  the  said  articles  after 
mentioned,  unto  the  plaintiff,  the  several  sums  therein  spe- 
cified, making  together  the  total  sum  of  815/.  19«.;  as  by  the 
said  articles,  reference  being  thereunto  had,  would  appear. 
And  the  defendant  alleged,  that  though  the  plaintiff  duly 
proceeded  to  alter,  repair,  and  build  the  said  warehouse, 
under  the  directions  of  the  said  J,  Broadbent,  in  pursuance 
of  the  said  articles,  yet  the  plaintiff  did  not  do,  execute, 
and  perform  all  and  singular  the  covenants  and  stipulations 
in  the  said  articles  in  that  behalf  mentioned  in  a  substantial 
and  workmanlike  manner  in  three  months  from  the  date  of 
the  said  articles;  but  the  defendant  said,  that  on  the 
contrary  thereof,  the  said  work  was  not  fully  and  effectually 
completed  in  the  aforesaid  period  to  the  satisfaction  of  the 
said  J.  Broadbent,  nor  until  the  lapse  of,  to  wit,  eleven 
whole  weeks  after  the  end  of  and  beyond  the  said  period, 
during  the  whole  of  which  the  said  work  was  incomplete; 
and  the  plaintiff  was,  during  each  of  the  said  eleven  weeks 
beyond  the  said  period,  engaged  in  the  said  work,  whereby 
and  by  force  of  the  said  articles,  the  plaintiff  became  liable 
to  pay  to  the  defendant  the  sum  of  55/.,  being  af^er  the 
rate  of  5/.  weekly,  and  for  each  of  the  said  eleven  weeks 
beyond  the  period  during  which  the  plaintiff  was  so  en- 
gaged in  the  said  work  as  aforesaid.     And  the  defendant 
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Exeh.  ofPUatf  saith,  that  he  did.  before  the  commenGemeot  of  this  snit, 
18d6« 
^  *  ^     at  the  times  and  in  manner  in  the  said  articles  mentioned 

DocKwoRTB  and  provided  for,  pay  to  the  plaintiff  the  said  total  sum  of 
Alison.  S15L  I9s.  for  and  in  respect  of  the  said  work  in  the  said 
articles  mentioned^  without  deducting  or  retaining  there- 
from the  said  sum  of  551.,  or  any  part  thereof.  And  the 
defendant  saith,  that  the  said  sum  of  56^,  and  every  part 
thereof,  was  at  the  commencement  of  this  suit,  and  still  is, 
due  from  the  plaintiff  to  the  defendant,  by  virtue  of  the 
said  articles ;  and  which  said  sum  equals  and  exceeds  the 
damages  sustained  by  the  plaintiff  by  reason  of  the  non- 
performance by  the  defendant  of  the  said  several  promises 
in  the  declaration  mentioned,  so  far  as  the  same  relate  to 
the  said  sum  of  55/.,  parcel  &c. : — and  the  plea  concluded 
by  offering  to  set  off  this  sum.  The  plaintiff"  replied  that 
the  defendant  did  not  pay  the  815/.  19^.,  and  that  he  did 
not  owe  the  said  sum  of  55/. 

At  the  trial  before  Parke,  B*,  at  the  last  Lwerpoal 
Assizes,  the  jury  found  a  verdict  for  the  defendant. 

Alexander  now  moved  to  enter  up  judgment  fqr  the 
plaintiff  on  the  third  issue,  non  obstante  veredicto. — ^Tbe 
plea  admits  that  there  was  work  done  by  the  plaintiff  to 
the  amount  of  55/.,  which  was  not  within  the  contraot.  It 
admits  that  sum  to  be  due  independently  of  the  contract; 
and  then  the  defendant  seeks  to  set-off  the  penalty  in- 
curred under  the  contract  against  the  extra  work,  after 
having  paid  the  whole  of  the  contract  price  ;  this,  it  is  sub- 
mitted, he  is  not  entitled  to  do.  He  cannot  be  allowed  to 
obtain  the  penalty  except  in  the  mode  pointed  gut  by  the 
articles  of  agreement,  that  is,  by  deducting  it  from  the  con- 
tract price.  He  could  not  recover  it  in  any  other  way. 
The  plea  admits  that  he  did  not  deduct  it,  and  he  cannot 
now  avail  himself  of  it,  having  waived  hb  right  to  do  so. 

Parke,  B. — We  all  think  that  this  power  of  deducting 
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the  penalty  from  the  contract  price  was  an  additional  £*eh.qfpuas, 

power.     There  is  an  absolute  covenant  to  pay  it,  which  is  «^         '  ^ 

not  at  all  restricted  by  the  subsequent  part  of  the  contract.  Duckworth 

The  defendant  had  a  double  remedy,  either  to  set  it  off  as  alisoh. 
a  payment,  or  to  deduct  it  from  the  contract  price. 

Rule  refused. 


Harding  v.  Forshaw. 

Action  to  recover  the  sum  of  244/.  17*.  6d.  for  com-  An  action  for 
mission  on  the  purchase  and  sale  of  certain  lands  by  the  *?'^"  commia- 

*  •'  sion  on  the  pur- 

plaintiff  aS  the  commission  agent  of  the  defendant,  and  chase  of  land, 

*  . ,  tint*  mi  i    ""^  *^'  matters , 

for  money  paid  to  the  defendants  use.     Ihe  cause  and  indifference 
all  matters  in  difference  between  the  parties  were  referred  paJliM,Verere- 
to  arbitration  at  the  last  Liverpool  Summer  Assizes,  under  ^*"5^  to  arw- 

'^    .         ,  tration ;  the  costs 

an  order  of  Nisi  Prius,  by  which  it  was  ordered,  that  of  the  suit  and 
"  the  costs  of  the  suit,  and  of  the  reference  and  award,  and  award,^  and 
and  all  other  costs,  should  abide  the  event,  as  in  the  case  ^  aWde'thT^' 
of  a  trial  at  law  ;  final  judgment  to  be  entered  up  for  the  ^^^^u  final 
plaintiff  or  the  defendant  according  to  the  award,  for  any  entered  up  for 
damages  or  costs  awarded  to  either  of  them,  and  execu-  defendant  ac- 
tion to  issue."    The  arbitrator  made  his  award  in  the  fol-  ^^^^^^e  to  the 

award,  for  any 

lowing  terms : — '*  First,  I  award  and  find  that  John  Hard-  damages  or 

.1  1   .    .  ./vi    ,  n        ^»  •      ^     T  1      costs  awarded 

tiijf,  the  plamtiir,  has  no  cause  of  action  against  John  to  either  of 
Forshaw,  the  defendant,  but  on  the  contrary ;  and  I  do  '^^f.*"'  f "?  ***• 

'  '  -^  '  cution  to  issue. 

award,  that  the  plaintiff  shall  pay  unto  the  defendant,  on  The  arbitrator 

-  ^^_    -  -       -  ,         1  •   I  T  1    *^**'t^ctl,  that 

&c»,  at  &c.,  the  sum  of  36^  14^.  4a.,  which  sum  I  award  the  plaintiff  had 
and  find  to  be  due  and  owing  from  the  plaintiff  to  the  de-  uoil^^inst^the 
fendant :  and  I  declare  that  my  award  is  not  intended  to  defendant,  and 

'^  that  the  plain- 

tiff should  pay 
to  the  defendant  the  sum  of  362.  13«.  4 J.,  which  he  found  to  be  due  and  owing  from  the  plaintiff 
to  the  defendant.  The  arbitrator  then  declared  that  his  award  was  not  intended  to  exclude  the 
plalnti£rA-om  the  receipt  of  his  commission  on  certain  land  purchased,  to  which  he  would  be  en- 
titled under  a  certain  agreement: — Heldt  that  the  arbitrator  had  no  power  given  him  to  order  a 
▼erdict  to  be  entered,  but  merely  to  decide  whether  the  plaintiff  had  any  cause  of  action  against 
the  defendant;  and  that  the  award  was  sufficiently  final. 
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Bxeh.  of  Phasf  excludc  the  said  John  Harding  from  the  receipt  of  hU 

v—..,^,,— X    commission  on  the  land  purchased  from  Mr.  Culshaw,  at 

Hardimo      Ejg^  ffiu^  which  he  will  be  entitled  to  receive  according 

FoMUAw.     to  the  terms  of  an  agreement  marked  B.,  and  signed  by 

the  said  John  Forshaw.** 

Addison,  in  Hilary  Term  (a)  last,  moved  to  set  aside 
the  award  on  the  ground  that  it  was  not  final.  The  arbi- 
trator has  awarded  that  the  plaintiff  has  no  cause  of  ac- 
tion ;  but  he  has  not  said  how  the  cause  was  to  be  deter- 
mined ;  and  it  is  impossible  for  the  Court  to  say  for  whom 
the  arbitrator  intended  that  the  verdict  should  be  en- 
tered. [Parke,  B. — It  ought  to  be  entered  up  as  on  a  judg- 
ment by  confession.]  It  is  submitted  that  the  arbitrator 
ought  to  have  said  so  in  express  terms.  [Alder son,  B. — 
He  has  awarded  that  the  plaintiff  has  no  cause  of  actioui 
and  that  a  sum  of  money  is  due  and  owing  from  the  plain- 
tiff to  the  defendant;  is  not  that  deciding  for  the  defen- 
dant against  the  plaintiff?]  Unless  he  award  how  the 
verdict  is  to  be  entered  up,  the  costs  cannot  be  taxed. 
In  Norris  v.  Daniel  (b),  where  the  costs  of  the  action  and 
of  the  award  were  to  abide  the  event  of  the  award,  and 
the  arbitrators  awarded  that  the  plaintiff  had  a  good  cause 
of  action  on  five  out  of  eight  counts ;  that  the  defendant 
should  pay  5L  damages ;  and  that  no  further  proceedings 
should  be  had  in  the  action  ;  it  was  held,  that  there  was 
no  award  as  to  three  counts — no  event  to  authorize  the 
taxation  of  costs  on  those  counts ;  and  that  no  part  of  the 
award  could  stand.  [Parke,  B. — That  is  not  like  the 
present  case,  because  here  the  arbitrator  has  decided 
that  the  plaintiff  has  no  cause  of  action.]  In  Leeming 
V.  Feamley  (c),  where  a  replevin  suit  and  all  matters 
in  difference   touching  the    distress   were  referred,   the 

(a)  The  Reporters  were  not  en-  (6)  10  Bing.  507 ;  4  M.  &  Scott, 

abled  to  procure  the  papers  in  383. 

time  for  this  case  to  appear  in  its  (c)  5  B.  &  Ad.  403 ;  2  Ne?.  & 

proper  place.  Man.  232. 
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costs  of  the  suit  to  abide  the  event,  and  the  arbitrator  ^'^h^J'^*^* 
awarded  that  the  rent  was  14/.,  and  that  6/.  were  due  ^ 

for  rent  at  the  time  of  the  distress;  that  the  plain-  Harding 
tiff  should  pay  the  defendant  6/.,  and  that  the  action  forshaw. 
should  be  no  further  prosecuted ;  it  was  held,  that  the 
award  did  not  shew  who  ought  to  pay  the  costs  which 
were  to  abide  the  event  of  the  suit ;  and  consequently,  that 
it  was  not  final.  It  certainly  did  not  appear  for  what  rent 
the  defendant  had  avowed.  [Parke,  B. — It  was  put  on 
that  ground.]  In  Grundy  v.  Wilson  (a),  where  the  arbi- 
trator found  one  issue  for  the  defendant,  and  awarded  the 
payment  of  rent  due  to  him,  but  ordered  no  verdict  or 
judgment  to  be  entered ;  it  was  held,  that  the  defendant 
was  not  entitled  to  enter  up  judgment  in  the  action  for 
the  rent  and  the  costs  of  the  action,  which  had  been  taxed 
to  him.  That  was  a  strong  case,  for  there  the  merits  of 
the  case  had  been  disposed  of  by  the  arbitrator.  [PariCf 
B. — Here  the  arbitrator  decides,  that  the  plaintiff  has  no 
cause  of  action.  The  arbitrator  had  no  power  given  him 
to  order  a  verdict  to  be  entered  up.  All  that  he  had  to 
decide  was,  whether  the  plaintiff  had  any  cause  of  action, 
and  then  judgment  was  to  be  entered  up  according  to  his 
decision  upon  that  point.]  Secondly,  the  ^award  is  not 
final  in  another  respect,  for  he  declares  that  it  is  not 
to  preclude  the  plaintiff  from  the  receipt  of  his  commis- 
sion on  the  land  purchased  from  Mr.  Culshaw,  which  he 
will  be  entitled  to  receive  under  a  certain  agreement.  In- 
stead of  settling  that  difference  between  the  parties,  he 
leaves  it  undisposed  of. 

Parke,  B. — He  says   that  there  is  nothing  due  at 
present. 

Aldersok,  and  Gurney,  Bs.,  concurred. 

Rule  refused, 
(a)  7  Taunt.  700. 
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Exeh,  of  Pleat, 
1836. 


The  Upae  of 
twenty  years 
from  the  time 
of  making  a 
contract  to  be 
performed  in 
JfuturOf  u  not  of 
itself  evidence 
of  a  new  con- 
tract aTerred  to 
hare  been  per- 
fbrmedy  and 
pleaded  as  an 
accord  and 
iatis&cdon  of 
the  original 
contract. 


SiBONi  V.  KiRKMAN  and  Another,  Executors  of  Joseph 

KiRKMAN,  deceased. 

X  HE  declaration  stated,  that  on  the  29th  of  October, 
1814j  the  plaintiff  was  about  to  leave  England,  and  had  de- 
livered a  certain  instrument,  of  the  value  of  40/.,  to  the  de- 
fendant's testator,  who  had  accepted  and  taken  it  in  ex- 
change, and  thereupon,  in  consideration  that  the  plaintiff 
had  agreed  to  purchase  of  him,  on  his  return  to  England,  a 
grand  piano  forte,  the  testator  undertook  to  sell  him  such 
grand  piano  forte,  and  to  be  accountable  to  him  for  the  said 
40/.  in  part  payment  thereof.  It  was  then  averred,  that  the 
plaintiff  did  return  to  England  after  the  death  of  the  tes- 
tator, and  offered  to  purchase  a  grand  piano  forte,  and 
to  pay  the  reasonable  price  thereof,  after  deducting  the 
said  40/.,  but  that  the  defendants  refused  to  sell.     Pleoi 
^-Jirstf  non-assumpsit  by   the  testator;    secondly,   that, 
after  the  making  of  the  promise  by  the  testator,  he  sold 
to  the  plaintiff,  and  the  plaintiff  purchased,  a  grand  piano 
forte,  to  wit,  of  the  value  of  73/.,  in  consideration  and  ex- 
change of  the  said  instrument  delivered  to  the  said  testa- 
tor, and  of  a  certain  sum  of  money,  to  wit,  33/L,  then,  paid 
by  the  plaintiff,  and  that  the. grand  piano  forte  bought  by 
the  plaintiff  was  delivered  to  the  plaintiff,  and  bad  and 
received  by  him  in  satisfaction  and  discharge  of  the  pro- 
mise of  the  testator.    The  replication  denied  the  facts  al- 
leged in  this  plea.    At  the  trial  before  Lord  Abinger, 
C.  B.,   at  the  sittings  in  London  after  last  Michaelmas 
Term,  the  plaintiff  put  in  the  agreement,  which  was  as 
follows : — 


**  I  hereby  acknowledge  that  I  am  accountable  to  Sig- 
ner Siboni  in  the  sum  of  40/.,  in  part  payment  of  a  grand 
piano  forte,  which  he  agrees  to  purchase  of  me  on  his  re- 
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turn  to  England,  the  said  sum  of  40/.  being  the  value  of  Bxeh,  of  PUa», 
an  instrument  which  I  have  taken  of  him  in  exchange. 

**  Joseph  Kirkman.** 
"  Broad  Street,  October  29,  1814." 

It  was  proved  that  the  plaintiff  was  in  England  in  the 
year  1834,  but  it  did  not  appear  that  he  bad  been  in  this 
country  since  about  the  time  the  agreement  was  signed, 
until  that  year.  The  action  was  brought  more  than 
twenty  years  after  the  date  of  the  agreement. 

The  defendant's  counsel  offered  no  evidence,  but  sub- 
mitted to  the  jury  that  they  would  presume  that  the  con- 
tract was  satisfied  after  this  lapse  of  time.  His  lordship 
told  the  jury,  that,  as  the  plaintiff  had  not  proved  that  he 
had  not  been  in  England  since  the  time  the  contract  was 
signed  until  he  made  this  claim,  they  would  be  warranted 
in  presuming  a  satisfaction  of  the  original  contract.  The 
jury  having  found  a  verdict  for  the  defendant, 

CresiweU^  in  last  term,  obtained  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  that  this 
was  a  misdirection,  because,  the  plea  being  specific,  and  con- 
taimng  an  allegation  of  a  precise  contract,  it  was  incum- 
bent upon  the  defendant  to  give  evidence  of  such  contract. 

Kelly  and  Hoggins  shewed  cause.  —  There  was  no 
misdirection  in  this  case,  and  the  verdict  may  well  be 
supported.  The  plea  in  effect  amounts  to  a  plea  of  per- 
formance of  the  contract  alleged  in  the  declaration,  and 
after  the  lapse  of  so  long  a  period  of  time  the  jury  would 
be  warranted  in  presuming  that  it  had  been  performed. 
It  must  be  taken  that  the  contract  was  executed  at  the 
time  it  bears  date.  Assuming  that  the  plaintiff's  return 
to  England  was  a  condition  precedent  to  the  performance 
of  the  contract,  there  was  no  evidence  to  shew  that 
he  had  not  been  in  England  between  that  date  and 
the  year  1834.    But  the  fact  of  the  return  is  not  an  essen- 

TOL.  I.  F   F  M.  W 


iSO  CA8E8  IN  THB  BXCHBQUKB, 

&rcA.  qf  Pleas,  tial  part  of  the  contract.    It  was  contemplated,  but  wai 

not  made  part  of  the  contract  [Balkmd,  B. — Supposing 
the  plaintiff  had  died  abroad,  his  executors  would  have 
had  a  claim  on  this  contract,  although  in  that  case  he 
never  could  have  returned.]  In  order  to  make  the  return 
an  essential  part  of  the  contract,  it  must  be  shewn,  that 
if  he  had  not  returned,  this  deposit  of  40^  couM  not 
have  been  recovered.  Can  it  be  said  that  if  the  plain- 
tiff had  died  after  he  went  abroad,  that  would  have 
put  an  end  to  the  contract,  and  that  his  executors  could 
not  sue  for  the  deposit  ?  The  question  on  these  fiicts  is, 
whether  the  jury  had  not  a  right  to  presume  that  the  con- 
tract had  been  performed.  [Parke^  B. — If  it  is  an  essen- 
tial part  of  the  contract  that  the  plaintiff  should  return  to 
England^  then  hb  rights  did  not  accrue  until  he  returned.] 
It  is  submitted  that  it  was  not,  and  that  the  same  presump- 
tion might  be  made  in  this  case  as  in  the  other  cases  where 
payment  is  presumed  after  a  long  lapse  of  tune.  [Patke. 
B. — Would  not  a  special  request  be  necessary  in  thb 
case  ?  In  all  the  cases  which  you  refer  to,  no  request  or 
demand  was  requisite.  Suppose  the  plaintiff's  return  to 
England  was  essential,  would  not  a  request  be  necessary?] 
It  is  submitted  that  a  presumption  of  a  demand  would 
arise  after  a  lapse  of  twenty  years.  The  jury  were  asked 
to  presume  that  the  piano  forte  had  been  delivered;  if  a 
request  were  necessary,  then  they  might  presume  that  a 
request  had  been  made.  It  will  be  said  that  this  is  only 
a  special  plea  of  accord  and  satbfaction ;  but  it  is  sab- 
mitted  that  it  is  substantially  a  plea  of  performance.  It  only 
differs  from  a  distinct  plea  of  performance  in  stating  that 
the  instrument  was  accepted  in  satisfaction.  It  is  submitted 
that  the  case  was  properly  left  to  the  jury,  and  that  there 
was  abundant  evidence  to  warrant  their  finding. 

Cresstoell  and  Martin^  conird. — It  was  an  essential  part 
of  the  contract  that  the  plaintiff  should  return  to  England, 
as  that  was  the  event  on  which  the  performance  was  to 


EASTER  TERM)  6  WfLL.  IV.  iStl 

depend.  The  Statute  of  Limitations  would  only  beein  to  ^^h.  ofPUas, 
run  from  the  return,  and  any  presumption  of  payment  or  ^- 
performance  would  only  arise  with  reference  to  the  same 
time.  Therefore  no  presumption  could  arise  before  that 
event  had  taken  place.  In  the  case  of  a  bond  more  than 
twenty  years  old^  and  where  there  has  been  no  payment  of 
interest,  nor  any  acknowledgment  of  the  existence  of  the 
debt,  the  presumption  of  law  is,  that  it  has  been  paid  ;  but, 
if  it  be  shewn  that  the  party  is  out  of  the  country,  the  jury 
would  not  be  called  upon  to  make  any  such  presumption. 
Then  the  jury  ought  not  to  have  been  called  upon  to  make 
such  presumption  in  the  present  case.  Bu  t  even  if  th  is  were 
not  an  essential  part  of  the  contract,  this  plea  is  not  a  plea  of 
performance,  but  states  a  new  special  contract  by  which 
it  is  said  that  the  original  contract  was  superseded;  If  it 
bad  been  pleaded  as  a  plea  of  performance,  the  defendant 
must  have  given  some  evidence  of  it,  or  must  have  shewn 
the  plaintiff's  return  to  England  in  sufficient  time  for  the 
presumption  to  arise.  It  is  submitted  that  tlie  plaintiff  could 
not  have  demanded  the  piano  forte  whilst  he  continued 
abroad.  If  it  be  said  that  that  would  be  a  hardship 
upon  him,  the  entering  into  such  a  contract  was  his 
own  folly.  [Parke^  B. — I  feel  a  difficulty  in  putting  that 
strict  construction  upon  this  agreement,  as  I  cannot  see  how 
the  plaintiff's  personal  return  could  have  been  of  any  impor- 
tance to  the  testator.]  It  might  have  been  of  great  impor- 
tance to  the  plaintiff  that  he  should  have  the  privilege  of 
purchasing  the  piano  forte  when  he  did  return,  and  Kirk^ 
man  would  have  had  the  advantage  of  not  paying  the  40/. 
if  he  died.  [Lord  Abinger,  C.  B. — According  to  that  argu- 
ment, do  you  not  assume  that  the  contract  would  be  at  an 
end  if  Kirkman  died  ?]  It  is  submitted  not,  as  Kirkman's 
executor  would  be  bound  by  the  contract  of  his  testator. 
[Parke,  B. — It  is  implied  that  it  is  to  be  a  contract  for  a 
piano  forte  of  his  own  manufacture,  and  he  is  prevented 
by  the  act  of  God.    He  undertakes  to  make  the  article.] 

ff2 


4S8  CASES  IN  THE  EXCHEQUER, 

Bxeh.  of  Pleat.  His  executors  would  be  liable  if  it  were  not  completed  ao- 

cording  to  the  contract.  [Lord  Abinger,  C.  B. — I  appre- 
hend the  executors  of  a  deceased  person  are  not  bound  to 
carry  on  any  trade  whatever.  Here  the  testator  was 
dead  before  the  claim  was  made,  and  his  trade  bad  ceased 
to  be  carried  on.]  Suppose  a  man  is  paid  beforehand  (at 
building  a  ship,  which  must  take  a  considerable  time 
in  building,  and  before  it  is  completed  he  dies,  it  is 
apprehended  that  if  the  executors  have  not  the  ship  ready 
at  the  time  when  the  contract  expires,  they  would  be 
liable.  [Lord  Abinger^  C.  B. — If  he  dies  before  the  con- 
tract is  complete,  the  executors  must  either  refund  the 
money,  or  get  some  other  person  to  complete  the  ship 
according  to  the  contract.  Parke^  B. — ^You  say  he  under- 
takes to  live  to  complete  it.  The  act  of  God  does  not  ex- 
cuse him,  if  he  makes  a  positive  contract.  It  is  laid  down 
in  RoWs  Abr.,  that  the  act  of  God  shall  not  ezcoae  him.] 
If  this  plea  be  taken  to  allege  a  new  contract,  which  was 
taken  in  satisfaction  of  the  original  contract,  it  ought  to 
have  been  proved  specifically.  If  it  be  taken  as  a  plea  of 
performance,  there  was  no  proof  that  the  plaintiflPever 
was  in  England  after  his  departure  abroad  until  18S4^ 
and  therefore  no  time  has  been  fixed  from  which  any  pre- 
sumption could  arise. 

Cur.  adv.  tmU. 

The  Court  afterwards  made  the  rule  absolute,  on  the 
ground  that  the  Lord  Chief  Baron  had  not  left  it  to  the 
jury  to  say  whether  they  found  the  specific  contract  al- 
leged in  the  plea  or  not. 

Rule  absolute  for  a  new  trial 

The  case  was  again  tried  at  the  Sittings  in  Trimiy  Teim, 
before  Parke,  B.,  when  the  evidence  being  nearly  the 
same  as  that  given  on  the  former  trial,  he  directed  the  juiy 


EASTER   TERM,  6  WILL.  IV.  iSS 

to  find  for  the  plain tiffs^  upon  the  ground  that  there  was  no  ^^^^SC/*^' 
evidence  to  prove  the  plea.  The  jury  found  a  verdict  for 
the  plaintiffs,  and  the  defendant's  counsel  tendered  a  bill 
of  exceptions  to  the  summing  up  of  the  learned  Judge; 
but,  to  avoid  the  necessity  of  carrying  up  the  bill  of  excep- 
tions to  the  Court  of  error, 

Kelly  afterwards  moved  in  arrest  of  judgment. — The 
declaration  alleges  a  personal  contract  with  the  testator, 
and  therefore  a  piano  forte  of  the  testator's  own  manufac- 
ture was  to  be  purchased.  [Parke,  B. — How  does  that 
appear  on  the  record?  It  is  not  alleged  that  the  testator 
was  a  piano  forte  maker.]  It  is  to  be  implied  from  the 
contract  as  stated.  Then,  as  the  testator  was  dead  before 
any  demand  was  made,  his  executors  are  not  liable. 
{Parie,  B. — Executors  are  responsible  on  all  the  contracts 
of  the  testator  broken  in  his  lifetime,  and  there  is  only  one 
exception  with  regard  to  their  liability  for  contracts  broken 
after  his  death ;  that  it  this,  that  they  are  not  liable  in 
those  cases  where  personal  skill  or  taste  is  required.]  To 
enable  them  to  perform  this  contract,  the  executors  must 
carry  on  the  trade  of  the  testator,  which  they  cannot  be 
compelled  to  do,  and  therefore  it  never  could  have  been 
intended.  [Parke^  B. — That  is  not  necessary.  All  that 
the  executors  are  bound  to  do,  is  to  procure  a  grand  piano 
forte,  and  exchange  it  with  the  plaintiff.  This  is  like  the 
case  of  Qjuick  v.  Ludbarrow  (a),  where  the  testator  had 
covenanted  to  build  a  house,  and  the  executors  were  held 
bound  to  carry  on  the  building  after  the  testator's 
death.  Marshall  v.  Broadhurstifi)  was  the  converse 
of  that  case.  There,  the  testator  agreed  to  do  certain 
work,  and  died  before  the  work  was  begun.  The  exe- 
cutors did  the  work,  using  the  materials  of  the  testator ; 
and  it  was  held  that  they  might  recover  the  value  of  the 
materials  in  an  action  by  them  in  their  representative 

(a)  3  Bttlstr.  30.  (6)  1  Cr.  &  J.  403. 
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Exch.  of  Pleas'  character.]   There  the  testator  had  brought  the  materiah 

to  the  spot  to  commence  the  work. 

Lord  Abinger,  C.  B. — If  I  am  called  upon  to  give  any 
opinion,  I  at  present  think  there  ought  not  to  be  any  ruk. 
On  the  former  occasion,  I  understood  that  the  declaration 
had  stated  tliat  Kirkman  was  a  piano  forte  maker.  I 
think  you  had  better  proceed  with  the  writ  of  error. 


Rule  refused. 


An  aitigniiient 
of  a  bail-bond 
is  invalid, 
if  executed  in 
the  pretence  of 
and  attested  by 
the  plaintiff  in 
the  action  and 
another  person ; 
the  statute 
4  Afme,  e.  16,  s. 
SO,  requiring 
the  assignment 
to  be  made  to  the 
plaintiff  in  the 
presence  of  two 
credible  wit- 
nesses, which 
means  disin- 
terested persons. 


White  v.  Barrack  and  Another.    . 

JLlEBT  on  a  bail-bond  by  the  assignee  of  the  sheriff. 
The  defendant  by  his  plea  traversed  the  assignment* 

At  the  trial  before  Aldersan,  B.,  it  was  proved  that  the 
under-sheriff  executed  the  assignment  of  the  bail-bond  to 
the  plaintiff  in  the  plaintiff's  presence,  and  that  the  plain* 
tiff,  together  with  another  person,  attested  the  execution 
of  it.  Plati,  for  the  defendants,  submitted  that  this  was 
not  a  valid  assignment,  inasmuch  as  it  was  not  executed  as 
required  by  the  4  Anne,  c.  16,  s.  20,  in  the  presence  cS 
and  attested  by  two  credible  witnesses ;  that  the  words 
credible  witnesses  must  mean  competent  witnesses ;  and 
that  the  plaintiff  being  one  of  the  two,  he  was  not  a  com- 
petent one,  on  the  ground  of  interest  The  learned  Judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  but 
gave  the  defendants  leave  to  move  to  enter  a  nonsuit 
Plait  having  in  Hilary  Term  last  obtained  a  rule  accord- 
ingly. 


Buiby  now  shewed  cause. — ^The  statute  enacts, ''  That 
the  sheriff  or  other  officer,  at  the  request  and  coats  of  the 
plaintiff  in  such  action  or  suit,  or  his  lawful  attorneys  shall 
assign  to  the  plaintiff  in  such  action  the  bail-bond  or 
other  security  taken  from  such  bail,  by  indoraipg  the  same, 
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and  attesting  it  under  his  hand  and  seal  in  the  presence  ^^\^/^^' 
of  two  or  more  credible  witnesses."  The  direction  to 
the  sheriff  is  to  attest  it  under  his  hand  and  seal  in  the 
presence  of  two  credible  witnesses,  but  it  is  not  necessary 
that  there  should  be  any  attestation  by  witnesses  (a) ;  it 
b  sufficient  if  it  be  in  the  presence  of  two  witnesses.  Sup- 
posing the  plaintiff  not  to  be  a  competent  witness,  there 
would  still  remain  one,  and  the  under-sheriff  himself  may 
be  considered  as  one  of  the  witnesses,  and  he  would  be  a 
competent  witness.  [Lord  Abinger,  C.  B. — He  is  the  at- 
torney for  the  sheriff:  he  cannot  be  a  competent  witness.] 
Busby  then  referred  to  HeUiard  v.  Jennings  {b)^  Hoktfast 
T.  Dowsing  (a),  and  Wyndham  v.  Cheitcynd  {d),  as  to  the 
mauling  of  the  word  credible  in  the  5th  section  of  the 
Statute  of  Frauds  respecting  the  attestation  of  wills. 

Per  Curiam. — ^The  words  of  the  statute  of  Anne  imply 
that  the  witnesses  shall  be  disinterested  persons,  not  the 
sheriff  nor  the  plaintiff.  It  contemplates  that  they  shall 
be  two  different  persons  from  the  assignor  and  assignee. 

Rule  absolute. 

(a)  Pkifyps  ?.  Border,  1  Scott,      514. 
322.  (e)  2  Stra.  1253. 

(6)  1  Ld.  Raym.  505 ;  Carthew,         (d)  4  B«m*8  Eccl.  Law,  90. 


Mills  v.  Joseph  Barber. 

Assumpsit  against  the  acceptor  of  a  bill  of  exchange  j„amptit  by 
drawn  by  one  Samuel  Barber  upon  the  defendant  for  the  *^e/°^o"** 

J  f  against  the  ac* 

sum  of  100/.,  payable  two  months  after  date  to  the  order  ceptorofabUi 

of  exchange. 

Plea — ^that  the 
dfefendant  accepted  the  bill  for  the  accommodation  of  the  drawer,  and  that  the  drawer  did  not  gire, 
flor  did  be  the  defendant  receive,  any  consideration  for  his  accepting  or  paying  the  bill;  that  the 
drawer  indorsed  the  bill  to  the  plaintiff  without  any  consideration,  and  that  the  plaintiff  held  the 
but  without  consideradon.  Replication — that  the  drawer  indorsed  the  bill  to  the  plaintiff  for  a 
good  and  valuable  consideration : — Held,  that  it  was  not  incumbent  on  the  plaintiff  to  begin,  and 
prove,  in  tlie  6rst  instance,  that  he  gave  value  for  the  bill;  but  that  the  rule  is  otherwise,  where  the 
title  of  the  bolder  is  impeached  on  the  ground  of  fraud,  duress,  or  that  the  bill  has  been  loit  or 
fltoten. 


4^6  CASES  IN  THE  EXCHBQUBR, 

Exdk.  of  Pieoi,  of  the  drawer,  and  by  him  indorsed  to  the  plaintiff.  The 
'  defendant  pleaded  that  he  accepted  the  bill  at  the  request 
and  for  the  accommodation  of  the  said  Samuel  Barber^ 
and  that  the  said  Samuel  Barber  did  not  give,  nor  did  he 
the  defendant  have  or  receive,  any  value  or  consideratioQ 
for  his  the  defendant's  accepting  or  paying  the  said  bill  of 
exchange;  that  the  said  Samuel  Barber  indorsed  the  said 
bill  to  the  plaintiff  without  any  value  or  consideration,  and 
that  the  said  Samuel  Barber  and  the  said  plaintiff  baveal- 
ways  respectively  held  the  said  bill  without  any  valne  or  con- 
sideration. Verification. — Replication,  that  the  said  Samud 
Barber  indorsed  the  said  bill  of  exchange  to  the  plaintiff 
for  a  good  and  valuable  consideration ;  concluding  to  the 
country.  At  the  trial  before  Alderson,  B.,  at  the  Middle^ 
sex  Sittings  in  Hilar  if  Term  last,  a  question  arose  whether 
the  plaintiff  was  bound  to  prove  consideration  for  the  bill, 
or  whether  the  defendant  was  not  bound  to  shew  the  want 
of  consideration ;  the  learned  Judge  held  the  latter,  and 
the  defendant  not  being  prepared  to  prove  the  want  of 
consideration,  he  directed  a  verdict  to  be  entered  for  the 
plaintiff. 

Humfrey,  in  the  same  term,  obtained  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  ground 
that  the  onus  lay  upon  the  plaintiff,  relying  on  SimptM 
V.  Clarke  (a),  where  Lord  Abinger,  C.  B.,  intimated  an 
opinion  in  the  course  of  his  judgment,  that,  where  the 
pleadings  are  such  as  in  the  present  case,  it  is  incumbent 
upon  the  plaintiff  to  prove  the  consideration.  Against 
this  rule,  on  a  former  day  in  this  term, 

Theobald  shewed  cause. — The  question  arises,  from  the 
admission  on  the  record  that  this  was  an  accommodation 
bill,  whether  the  plaintiff  was  bound  to  prove  consider- 
ation, or  whether  the  defendant  ought  to  have  shewn  the 

(a)2C.M.&R.a42. 
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want  of  it.  The  decision  of  the  learaed  Judge  at  the  trial  Exeh.  ^  PUas, 
was  perfectly  right ;  and  it  was  not  incumbent  on  the  plain-  ^  ^'  ^ 
tiff  to  prove  consideration  in  the  first  instance.  Undoubt-  Mills 
edty,  the  replication  does  allege  affirmatively  that  the  barbbr. 
plaintiff  gave  valuable  consideration  for  the  indorsement, 
but  he  was  not  therefore  bound  to  prove  it  in  the  first  in- 
stance. In  IjOw  v.  Burrows  (a),  where,  to  an  action  on  a 
bill  of  exchange  by  the  drawer  against  the  acceptor,  the 
defendant  pleaded  that  there  was  no  consideration  for  the 
acceptance ;  and  the  plaintiff  replied  that  there  was  con- 
mderation  for  the  acceptance,  to  wit,  the  sale  and  delivery 
of  goods,  concluding  to  the  country,  as  in  the  present  case  • 
it  was  held  that  the  plaintiff  was  not  bound  to  prove  the 
consideration  alleged,  and  that  it  lay  on  the  defendant  to 
shew  want  of  consideration.  [Alderson,  B. — ^The  replica- 
tion is  in  the  affirmative,  but  it  is  in  answer  to  a  negative. 
Upon  the  question  as  to  who  is  to  begin,  is  it  not  the  pro- 
per test  to  examine  whether,  if  the  particular  allegation  be 
•truck  out  of  the  plea,  there  will  or  will  not  be  a  defence 
to  the  action  i  It  is  immaterial  whether  the  allegation  be 
in  the  affirmative  or  negative.  Parke,  B. — There  is  no 
difficulty  on  that  part  of  the  case :  the  burthen  of  proof  is 
certainly  on  the  defendant.  Lord  Abinger,  C.  B. — The 
question  is,  whether,  supposing  the  defendant  to  have 
proved  those  facts  which  the  replication  admits,  it  did  not 
become  incumbent  on  the  plaintiff  to  prove  his  title  to  sue 
by  shewing  that  he  was  not  the  mere  agent  of  the  party 
who  had  received  the  bill  without  consideration.  The 
plaintiff  is  not  compelled  to  do  so,  unless  the  defendant 
has  shewn  some  fraud  or  some  defect  of  that  nature  in  the 
plaintifiTs  title.  In  Bay  ley  on  BiUs  (a),  it  is  said, 
**  In  many  cases  the  plaintiff  is  compellable  to  prove  that 
either  he  or  some  preceding  party  took  the  bill  or  note 
bond  fide,  and  for  value.    As  in  case  of  a  bill  or  note 

(a)  2  Ad.  &  Ellis,  483 ;  4  Nev.  &  Man.  366.  (6)  P.  372. 
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Ejceh.  of  Pleat,  originally  given  without  consideration,  oiuj  whilst  the  per- 
^  son  giving  it  was  under  duress,  or  in  case  of  a  bill  or  note 
MiLLi  obtained  by  fraud,  or  in  case  of  a  transfer  by  delivery 
Barbee.  by  a  person  not  entitled  to  make  it,  as  in  the  instance 
of  bills  or  notes  which  have  been  stolen.**  It  is  not 
there  said  that  the  mere  fact  of  the  bill  being  an  accom- 
modation bill  throws  the  proof  of  value  on  the  holder,  bat 
only  in  cases  where  there  is  some  fraud,  or  something  of  a 
similar  nature.  Fenium  v.  Pocock  (a)  will  probably  be 
referred  to,  to  shew  that  the  practice  in  actions  upon  ac- 
commodation bills  IS  for  the  plaintiff  to  prove  that  he  gate 
value.  But  that  was  not  the  point  decided  in  that  case, 
,  for  there  it  was  quite  immaterial  as  respected  the  decision 
whether  the  plaintiff  had  given  consideration  for  the  bill  or 
not.  An  accommodation  bill  cannot  be  considered  to  be  like 
the  case  of  a  fraudulent  transfer.  [Parke,  B. — It  is  rather 
a  fraud  upon  the  holder  than  the  acceptor.  Aldersom,  B. 
— In  Percival  v.  Frampion  (6),  Parke,  B.,  says — **  The 
only  fact  admitted  on  the  pleadings  is  that  the  indorsement 
was  for  the  accommodation  of  the  maker,  but  that  raises 
no  inference  that  the  plaintiffs  were  holders  without  conr 
sideration."  The  object  of  an  accommodation  bill  is  to 
enable  the  drawer  to  raise  money,  and  therefore  the 
inference  is  the  other  way.  Lord  Abinger,  C.  B. — ^The 
difficulty  I  have  felt  is  to  compel  the  defendant  to  give 
evidence  of  a  transaction  with  which  he  has  no  privity.] 
He  can  do  that  which  it  is  said  the  plaintiff  can  do, 
namely,  call  the  party  who  transferred  it.  [Parke,  B. 
— ^A  bill  of  exchange  primd  facte  imports  considenH 
tion,  and  it  always  struck  me  that  some  suspicion  must  be 
thrown  on  the  plaintiff's  title  in  order  to  rebut  that.  The 
mere  giving  of  a  notice  requiring  the  plaintiff  to  prove  con- 
sideration was  held  by  Lord  EUenborough,  in  Reynolds  v« 
Cheitle  (c),  to  be  insufficient  to  compel  the  plaintiff  to  do 
so.     In  Thomas  v.  Newton  (d)  the  plaintiff's  title  was  im- 

(a)  5  Taunt.  192.  (c)  2  Camp.  596. 

(6)  2  C.  M.  &  R.  183.  Cd)  2  Car.  &  P.  606. 
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peached.     In  Low  v.  Chifney  {a)  the  Court  of  Common  ^*^*',^^'*^' 
Ple€U  agreed  to  this  doctrine.    The  defendant  not  having 
impeached  the  title  of  the  plaintiff  to  the  bill,  nor  shewn 
any  fraud  or  cast  any  suspicion  upon  it,  is  in  my  opinion 
entitled  to  retain  his  verdict.] 

Hwnfrey^  conird. — The  simple  question  is,  whether, 

when  it  is  admitted  on  the  pleadings  that  as  between  the 

original  parties  this  is  an  accommodation  bill,  and  accepted 

without  consideration,  the  plaintiff  is  not  bound  to  prove 

that  be  gave  value  for  it,  according  to  the  decision  of  the 

CSourt  of  King*8  Bench,  by  a  miyority  of  the  Judges,  in 

Heath  v.  Sansom  (6).     [Parke,  B. — The  decision  of  this 

Court  in  Percival  v.  Frampton  (c)  was  to  the  contrary.]  It  is 

there  said,  that,  in  the  case  of  an  accommodation  bill,  it  may 

be  presumed  that  value  has  been  obtained  for  it ;  but  that 

where  a  bill  has  been  obtained  by  fraud,  or  has  been  lost 

or  stolen,  the  inference  might  arise  that  the  holder  had 

not  given  full  consideration  for  it.    It  is,  however,  difficult 

to  see  why  the  bolder  of  a  bill  which  may  have  passed 

through  many  hands  since  the  fraud  or  loss,  is  not  quite  as 

likely  to  be  a  holder  for  value,  as  when  it  was  originally  an 

accommodation  bill.     The  principle  which  requires  the 

plaintiff  to  prove  consideration  in  the  one  case  is  equally 

applicable  to  the  other;  assuming  that  a  party  who  obtains 

H  biU  by  fraud  would  part  with  it  for  little  value,  the  same 

reasoning  applies  to  accommodation  bills,  where  the  party 

gets  the  bill  for  nothing.     It  is  important  that  some 

dear  rule  should  be  laid  down,  because  since  the  new  rules 

the  question  comes  before  the  Court  every  day.     The 

authorities  being  conflicting,  it  will  be  safer  to  adhere 

to  the  decision  of  the  Court  of  King^s  Bench  in  Heathy. 

Sansom,  and  that  is  the  most  convenient  rule  to  adopt.    It 

must  be  admitted  that  in  Letris  v.  Lady  Hyde  Parker, 

(a)  1  Bing.  N.  C.  267  ;  S.  C.  I  Scott.  95.  (6)  2  fi.  &  Adol.  291. 

(c)  2  C.  M.  &  R.  180. 
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Bxeh.  of  PUatt   WiUioms,  J.,  at  Nisi  Prius,  ruled  according  to  the  decision 

of  this  Court  in  PercivcU  y.  Frampion,  and  the  Court  of 
King's  Bench  in  this  term  decided  that  lie  was  right,  on  the 
authority  of  that  case ;  but  it  is  submitted  that  that  deci- 
sion was  erroneous.  \^Bolland,  B. — In  WyaU  v.  Bulmer  {a\ 
Eyre,  C.  J.,  held,  that  the  circumstance  of  the  origi- 
nal transaction  being  contrary  to  law,  (provided  the  se- 
curity was  not  declared  to  be  void  by  law)  did  not,  where 
the  action  was  by  a  remote  indorsee,  necessarily  call  upon 
him  to  prove  the  consideration ;  and  that  if  the  defendant 
meant  to  call  upon  the  holder  to  prove  considera- 
tion, it  would  be  necessary  to  implicate  him  some  way  in 
the  transaction,  or  to  shew  some  degree  of  privity  respect- 
ing it] 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by — 
Lord  Abinoer,  C.  B. — This  was  an  action  against  the 
acceptor  of  a  bill  of  exchange,  in  which  the  defendant 
had  pleaded  that  the  bill  of  exchange  was  given  without 
any  consideration,  and  for  the  accommodation  of  the 
drawer,  and  indorsed  to  the  plaintiff  without  value ;  to 
which  the  plaintiff  replied,  that  it  was  indorsed  to  him  for 
a  valuable  consideration.  At  the  trial,  the  plaintiff  stood 
upon  his  right,  contending  that  the  possession  of  the  bill 
itself  was  primd  fade  evidence  of  consideration ;  the  de- 
fendant insisted  that  it  was  cast  upon  the  plaintiff  to  prove 
affirmatively  that*  he  did  give  value  for  the  bill.  Neither 
party  choosing  to  act,  the  learned  Judge  took  it  upon  him- 
self, and  directed  the  verdict  to  be  entered  for  the  plaintiff. 
The  question  is,  whether  he  was  right  in  so  doing.  It  is 
rather  a  question  of  practice  than  of  law.  No  doubt  the 
rule  of  law  is,  that,  where  a  plaintiff  has  not  given  conside- 
ration for  a  bill  of  exchange,  for  which  no  consideration 

(a)  2  Esp.  Rep.  538. 
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has  been  previously  obtained,  he  cannot  recover  upon  it.  Bs^  rfPietu, 
But  the  doubt  is  as  to  which  party  is  required  to  give  evi- 
dence. Cases  were  cited  to  shew  the  practice  to  have 
been  for  the  plaintiff  to  prove  consideration  given  by  him. 
I  must  own,  that,  as  far  as  my  experience  has  gone,  that 
was  the  course.  I  never  have  known  the  point  mooted 
except  in  certain  cases.  A  practice  had  grown  up  of 
giving  a  notice  to  the  plaintiff  calling  upon  him  to  prove 
consideration,  and  it  was  a  very  general  course,  where  such 
a  notice  had  been  given,  for  the  plaintiff  to  do  so  in  the 
first  instance.  But  I  have  known  cases  where  the  plaintiff 
has  refused  at  first,  and  then  the  defendant  having  proved 
that  the  bill  was  an  accommodation  bill,  the  plaintiff  has 
in  reply  given  proof  of  his  being  a  holder  for  value.  The 
Judges  have  taken  this  question  into  consideration,  it  hav- 
ing become  much  more  important  to  settle  it,  than  the  par- 
ticular manner  in  which  it  should  be  settled.  The  Court 
of  King^s  Bench  has  been  consulted ;  and  Liitledale,  J., 
and  Paiieson,  J.,  have  withdrawn  the  opinions  which  they 
expressed  in  the  case  of  Heath  v.  Sansom.  In  Simpson  v. 
Clarke,  undoubtedly  I  stated  what  I  now  state,  that  the 
practice  was  for  the  holder  to  prove  that  he  gave  value  for 
the  bill.  I  cannot  say  that  I  have  departed  from  that 
opinion  without  some  consideration  of  the  public  conve- 
nience. In  Simpson  v.  Clarke,  I  expressly  stated  that  I 
did  not  decide  the  case  upon  this  point,  and  I  said  it  was 
not  intended  to  determine  the  question.  It  is  impossible 
to  read  my  judgment  in  that  case  without  perceiving  that 
I  abstained  from  deciding  it.  I  think  I  made  a  distinction 
between  bills  given  for  accommodation  only,  and  cases  of 
firaud.  There  is,  indeed,  a  substantial  distinction  between 
them,  inasmuch  as  in  the  former  case  it  is  to  be  presumed 
that  money  has  been  obtained  upon  the  bill.  If  a  man  comes 
into  Court  without  any  suspicion  of  fraud,  but  only  as  the 
holder  of  an  accommodation  bill,  it  may  fairly  be  presumed 
that  he  is  a  holder  for  value.     The  proof  of  its  being  an 
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ation  in  the  holder.    If  the  defendant  says,  I  lent  my  namt 

to  the  drawer  for  the  purpose  of  his  raising  money  upon 
the  bill,  the  probability  is,  that  money  was  obtained  upon 
the  bill.  Unless,  therefore,  the  bill  be  connected  with 
some  fraud,  and  a  suspicion  of  a  fraud  be  raised  from  its 
being  shewn  that  something  has  been  done  with  it  of  an 
illegal  nature,  as  that  it  has  been  clandestinely  taken  away, 
or  has  been  lost  or  stolen,  in  which  cases  the  holder  must 
shew  that  he  gave  value  for  it,  the  onus  probandi  is  cast 
upon  the  defendant.  The  decision  of  the  present  case 
requires  only  to  lay  down  this  rule,  that,  where  there  is  no 
fraud,  nor  any  suspicion  of  fraud,  but  the  simple  fact  is, 
that  the  defendant  received  no  consideration  for  his  accept- 
ance, the  plaintiff  is  not  called  upon  to  prove  that  he  gave 
value  for  the  bill.  That  seems  to  be  the  opinion  generally 
prevailing  among  the  Judges.  In  this  case,  the  onus  prO' 
bandi  lay  on  the  defendant,  and  he  ought  to  have  gone 
farther.  But,  under  the  circumstances  of  the  caae,  the 
defendant  may  have  a  new  trial  on  payment  of  costs. 


Whipple  t?.  Manley. 

The  writ  of  trial  ASSUMPSIT  for  goods  sold  and  delivered,  to  which 

otHiiaryTerm,  ^^^  defendant  pleaded  a  tender ;  the  plaintiff  replied  a 

4  WiiL4,iM  ^j.j^  gyg^  Q^^  before  the  tender,  and  issue  thereon.    A 

conclusive  as  to  ' 

the  date  of  the  writ  of  trial  had   been  directed  to  the  under-sheriff  of 

writ  of  sum* 

moDssutedin  Devonshire,  which  stated,  according  to  the  form  given  in 

isnotadmi*-"*^*  the  schedule  to  the  rule  of  Hf/ary  Term,  4  fViU.  4,  the 

sibie  to  contra^  j^te  of  the  writ  to  be  the  24th  of  November.    The  tender 

diet  It. 

But  where  a  was  proved  to  have  been  made  on  the  11th  o{  December, 

inserted  in  it,  and  the  defendant  proposed  to  call  evidence  to  shew  that 

the  Court  will 

set  aside  the  trial,  and  order  the  writ  of  trial  to  be  amended. 
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the  writ  which  was  sued  out  on  the  24th  of  November  had  ^^q^s^'*^ 
been  abandoned,  and  a  fresh  writ  sued  out,  which  was 
served  on  the  26th  of  December.  The  under-sheriff, 
however,  being  of  opinion  that  the  record  was  conclusive, 
refused  to  receive  the  evidence,  and  the  plaintiff  obtained 
a  verdict 

«/.  Greenwood,  in  Hilary  Term  last,  moved  for  a  rule 
to  shew  cause  why  there  should  not  be  a  new  trial. — He 
contended  that  it  was  always  competent  for  a  party  to 
shew  that  the  actual  commencement  of  the  suit  was  at  a 
different  time  from  that  which  appeared  on  the  record ; 
and  cited  Lester  v.  Jenkins  (a).  [Parke,  B. — In  that 
case  the  proceedings  were  by  bilL  This  is  a  record  framed 
by  the  rule  of  Court  under  the  authority  of  the  act  of 
Parliament,  which  requires  the  precise  day  on  which  the 
writ  issued  to  be  inserted  in  it.  The  record  must  be  con- 
clusive on  this  point.  Lord  Abinger,  C.  B. — ^You  may 
take  a  rule  why  the  former  writ  of  trial  should  not  be  set 
aside,  and  why  the  record  should  not  be  amended  at  the 
costs  of  the  plaintiff's  attorney.] — Against  this  rule, 

Wightman  now  shewed  cause, — on  affidavits  which 
stated  that  the  writ  had  been  originally  sued  out  against 
the  defendant  by  the  name  of  Richard  Mardey,  on  the 
S4th  oi  November y  and  that  the  same  writ  was  afterwards 
altered  and  resealed  on  the  19th  of  December,  and  served 
again  on  the  26th  of  December.  He  contended  that  the 
writ  did  not  date  from  the  reseating,  but  from  the  time  it 
originally  issued.  Braithwaite  v.  Lord  Montford  (b). 
[Parke,  B. — See  what  injustice  would  be  done  to  the 
defendant.  He  might  have  moved  to  set  it  aside  in  the 
mean  time.  Alderson,  B. — You  altered  it  and  resealed 
it  behind  his  back.]    He  then  contended  that  if  there 

(a)  2  Man.  &  R.  429;  8  B.  &  C.  339.  {b)  2  C.  & M.  408. 
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^^^^^,^^^0^     trial,  the  defendant  ought  to  have  applied  before  the  trial 

Wbipplb       to  compel  the  plaintiff  to  insert  the  true  date,  and  that  it 

Mamlbt.      was  now  too  late  to  do  so. 

Greenwood,  contrh. — In  Braiihwaiie  v.  Lord  Maniford 
the  alterations  were  made  before  the  service  of  the  writ, 
which  distinguishes  it  from  the  present  case.  As  to  the 
observation  that  since  the  new  rules  the  writ  of  trial  is 
conclusive  of  the  date  of  the  writ  of  summons,  it  is  appre- 
hended that  it  is  open  to  the  defendant  to  shew  the  time 
when  it  actually  issued.  In  Wilton  v.  GirtUesione  (a),  a  bill 
against  an  attorney  was  filed  of  Michaelmas  Term,  and  it 
appeared  by  the  memorandum  on  the  record  to  have  beea 
filed  on  the  28th  of  November ;  and  it  was  held,  that  eri- 
dence  was  admissible  to  shew  that  it  was  actually  filed  on 
the  24th  o{  December.  [Alderson,  B. — ^There  the  bill  was 
filed  as  of  Michaelmas  Term.  There  could  not  then  be 
any  proceedings  as  of  the  vacation.]  He  also  cited  Oram' 
ger  V.  George  (A).  [Parke,  B. — ^The  rule  was  refused  on 
this  point,  and  the  Court  was  of  opinion  that  there  was  no 
doubt  that  the  writ  of  trial  could  not  be  contradicted. 
The  time  was  stated  in  the  form  of  the  writ  in  order 
to  prevent  all  question  of  it  at  the  trial.]  He  then 
contended  that  the  alteration  having  been  made  after  the 
first  writ  had  been  served,  the  resealing  was  the  time 
from  which  it  was  to  date ;  and  cited  Miller  v.  Miller  (c), 
and  Glenn  v.  Wilts  {d). 

Lord  Abinger,C.  B.— There  must  either  be  a  stet  pro- 
cessus, if  the  parties  will  agree  to  it,  or  the  plaintiff  must 
amend  the  record  by  substituting  the  19th  oi  December 
for  the  24th  of  November. 

The  parties  acceded  to  a  stet  processus. 

(a)  5  B  &  Adol.  847.  (c)  2  Bing.  N.C.  66 ;  2  Scott,  117. 

W  7D.  & R.  729;  6  B.  & C.  149.     (d)  4  Dowl  P.  C.  322. 
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Sybray  v.  White. 

V/ASE. — The  declaration  stated  that  the  plaintiff  was  a  horne  having 
possessed  of  a  certain  close  called  the  Bean  Croft^  in  the  ftJihigdowa^ 
county  of  Derby ^  and  of  a  mare  of  great  value,  to  wit,  &c.,  *"  °*^  •***^ 

,  of  a  mine  which 

which  was  depasturing  in  the  said  close ;  and  that  the  de-  had  not  been 
fendant  was  possessed  of  a  certain  lead  mine  called  Ox  Mver*^over. 
Close  Mine,  and  of  a  shaft  in  the  said  close  leading  and  |J®  JJ^"®'  ^^ 
belonging  to  the  said  mine;  by  means  whereof  he  the  charged  a 
said  defendant  ought  to  have  kept  the  said  shaft  well  and  was  in  the 
securely  fenced  round,  to  prevent  cattle  depasturing  in  the  S^n^near  to  * 
said  close  from  fallinfif  into  the  said  shaft;  yet  that  the  the  spot  with 

°  ''  ^  being  also  in 

said  defendant,  not  regarding  &c.,  suffered  and  permitted  possession  of 

th&t  shaft. 

the  said  shaft  to  be  and  remain  open,  whereby  the  said  xhe  latter 
mare  of  the  said  plaintiff  fell  down  the  same,  and  was  ?u"*l^]?*' 

^  the  shaft  was 

thereby  killed.    The  defendant  pleaded,  ^r*/,  that  he  was  his,  but  said 

,       n    t  'lit-  »         1         I        that  if  a  miners' 

not  possessed  of  the  said  lead  mine;  secondly,  that  he  jury  were 
was  not  bound  to  keep  the  shaft  covered.  t^h^Voufd 

At  the  trial  before  Gaselee,  J.,  at  the  last  Summer  As-  »ay  that  the 

shaft  was  his, 

sizes  for  the  county  of  Derby,  it  was  proved  that  the  he  would  pay 
plaintiff  was  possessed  of  the  close  mentioned  in  the  de-  a  miners' jury 
claration,  in  which  there  was  a  shaft  leading?  to  a  mine,  w»f  accordingly 

'  °  called,  and  they 

which  had  been  covered  up  for  many  years.     The  top  of  found  in 
the  shaft,  however^  gave  way  under  his  mare,  and  she  fell  the  shaft  was 
down  it  and  was  killed.   Tiie  defendant,  who  was  a  miner,  l^ailhis^fi^d- 
had  been  possessed  of  a  lead  mine  in  the  Ox  Close,  and  ing  of  the 

jury,  coupled 

the  plaintiff  contended  that  the  shaft  belonged  to  his  mine,  with  his  de- 
This  was  denied  ;  but  the  plaintiff  and  the  defendant  met,  admissible  in 
and  the  defendant,  after  denying  that  the  shaft  was  his,  evidence  against 

'JO  '   Ijim  in  an  action 

said  that  if  a  miners*  jury  were  called,  and  they  said  the  on  the  case  to 

•     /.  %  •       t  11  r         t  f¥ii  •  recover  com- 

snaft  was  his,  he  would  pay  tur  the  mare.     1  he  premises  pensation  for 
in  question  were  situate  within  the  wapentake  of  Wirks-  1,^,*,^"  ^  *  * 
worth,  and  in  that  district  there  is  a  court  called  the  bar-    ,  Held,  also, 

that  as  the 

mote  courtj  which  is  held  before  the  barmaster  and  a  jury  document 

in  question 
did  not,  on  the  face  of  it,  appear  to  be  an  award,  it  need  not  be  stamped  at  an  award. 

VOL.  I.  O  G  M.  W. 


436  GASES  IN  THE  EXCHEQUER, 

Exeh.  of  Pleat,  consisting  nominally  of  twenty-four  miners  from  the  distriety 

^  '  V     but  not  necessarily  of  so  many  persons.    The  great  baimote 

Sybray       courts  are  held  regularly  every  half  year,  but  they  may  be 

White.       Called  out  On  occasions  when  required.     In  this  case  the 

plaintiff  applied  to  the  barmaster,  and  desired  him  to  call 

out  a  jury,  which  he  did.     The  jury,   consisting  of  five 

miners,  examined  the  premises,  and  determined  that  the 

shaft  in  question  belonged  to  the  defendant ;  which  dettf- 

mination  they  gave  in  writing.    The  following  is  a  copy  ot 

the  proceedings : — 

**  Gentlemen  of  the  Jury, 
''  You  are  requested  to  look  over  certain  lands  in  the 
township  of  W,  and  S.,  called  Ox  Close  and  Bean  Crofts 
and  to  examine  the  range  of  the  mines,  shafts,  veins,  and 
meers  of  ground  given  away  by  the  barmaster  for  mineral 
uses.  Copies  from  the  barmaster*s  books  will  be  laid 
before  you,  and  such  other  information  as  required,  from 
which  you  are  requested  to  declare  in  writing  who  are  the 
owners  of  the  aforesaid  shafts,  veins,  &c. ;  and  may  the 
God  of  all  wisdom  direct  you  right. 

"  Joseph  Sjfbray/* 

"  Worksworth  soak  )  "  We  whose  names  are  hereunder 
and  wapentake,  >  written,  being  five  of  the  grand  jury 
Dec.  27.  1883.  J  ^f  twenty-four,  and  being  this  day 
summoned  to  a  certain  mine  called  Ox  Close  and  Bean 
Cro/i,  lying  and  being  in  the  Hberty  of  Matlock  and  wapen- 
take aforesaid,  and  there  having  received  a  bill  from  Mr. 
J.  Sybray f  &c., 

''  In  answer  to  the  said  bill,  we  have  examined  the 
range  of  the  mines,  shafts,  veins,  and  meers  of  ground,  u 
given  away  March  15,  1822,  and  September  23,  1824,  bj 
Francis  Hursthouse,  barmaster  to  Benjamin  Whiter  and 
consolidated  together  as  one  title,  according  to  the  copiea 
produced  from  the  barmaster*s  book,  Michael  Carding 
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94f  man.   Anthony  Knowles  says  that  he  remembers  houses  Exeh.  of  Pleat, 
standing  upon  a  hillock  in  a  bush  in  the  Bean  Croft  marked  ^ 

with  0«  C.  and  L.y  standing  for  Ox  Close  and  Lee  Wood.  Sybeat 
Mr*  miner  says  their  right  and  title  was  given  away  by  white. 
the  barmaster  and  S4.  Mr*  G»  Tessington  says  that  the 
first  and  second  gift  was  consolidated  together  as  one  title. 
Mr.  J.  Hursihouse  says  that  the  gift  was  consolidated  to- 
gether as  by  the  last  evidence  ;  and  it  is  our  opinion  that 
the  mines,  shafts^  veins/ and  meers  of  ground  lying  and 
being  in  the  Ox  Close  and  Becm  Croft  belong  to  Benjamin 
White  and  partners.     As  witness  our  hands, 

"  William  Walker,        John  Taylor, 
**  Robert  Shaw,  James  Marshall 

"  Godfrey  Taylor, 

This  was  offered  in  evidence  on  the  part  of  the  plaintiff, 
bot  was  ol]gected  to,  as  being  either  an  award,  and  there- 
fore subject  to  a  stamp,  which  it  had  not,  or  a  species  of 
verdict  given  by  a  courts  and  then  the  proceedings  were 
not  properly  established.  The  learned  Judge,  however, 
admitted  it.  The  defendant  gave  evidence  to  negative  his 
being  in  possession  of  the  shaft,  or  that  it  belonged  to  his 
mine,  and  also  shewed  that  he  was  dissatisfied  with  the 
result  of  the  first  inquiry  of  the  jury,  and  refused  to  abide 
by  it,  and  summoned  another  jury ;  which,  however,  the 
plaintiff  refused  to  attend  ;  but  the  second  determination 
was  in  favour  of  the  defendant.  The  defendant's  docu- 
ments,  relating  to  this  latter  finding,  were  similar  to  those 
above  set  forth.  The  learned  Judge  put  it  to  the  jury 
to  say  whether  the  shaft  did  or  did  not  belong  to  the  de- 
fendanl^'s  mine  ;  stating,  however,  that  he  thought  the  de- 
fendant was  concluded  by  his  assenting  to  the  inquiry  by 
the  first  jury,  and  their  finding.  The  jury  found  a 
verdict  for  the  plaintiff,  damages  15/.,  saying  that  they 
thought  the  shaft  did  belong  to  the  defendant. 

gq2 
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Exch.  oj  Pleat,       Goulbum,  Serit.,  in  Michaelmas  Term  last,  obtained  a 

'   >     rule  to  shew  cause  why  there  should  not  be  a  new  trial, 

Stbray        on  the  ground  that  the  finding  of  the  miners*  jury  was  not 

White.        admissible  in  evidence;  stating  that  the  learned  Judge 

had  told  the  jury  that  such  finding  was  conclusive. 

Balguy  and  N.  IL  Clarke  now  shewed  cause. — It  is 
said  that  the  finding  of  the  jury  is  an  award  only,  and  that 
it  was  not  admissible  without  a  stamp.  But  this  is  not  an 
award ;  it  amounts  to  an  admission  by  the  defendant  of 
his  liabihty.  He  agrees  to  leave  the  matter  to  the  jury, 
and  says  that  if  they  find  the  shaft  to  be  his,  he  will 
then  pay  for  the  loss  of  the  mare.  The  jury  afterwards 
find  that  the  sh<ift  belongs  to  him,  and  then  he  says  ,1 
suppose  I  must  pay.  This  was  in  the  nature  of  a  reference 
of  a  particular  fact  to  a  third  person,  and  then  the  party 
is  bound  by  what  that  person  says  or  does  upon  the  matter. 
Williams  v.  Innes  (a),  Daniel  v.  Pitt  (6).  [Parke,  B. — 
According  to  the  report,  the  learned  Judge  does  not 
appear  to  have  treated  the  finding  as  conclusive,  but  seems 
to  have  left  it  to  the  jury.]  It  was  left  to  the  jury^  and 
they  have  found  in  favour  of  the  plaintiff. 

Goulburn,  Serjt,  and  M.  D.  Hill,  contrd, — The  cases 
which  have  been  cited  were  in  assumpsit,  and  are  there- 
fore distinguishable  from  the  present  case,  which  is  in 
tori,  and  relates  to  the  possession  of  certain  land.  Thb 
was  the  verdict  of  a  jury,  and  was  not  admissible  in  evi- 
dence. Suppose,  in  an  action  of  trespass,  the  question 
was  whether  A.  was  in  possession  of  a  particular  close, 
and  it  was  proved  that  A.  had  said,  if  JB.,  C,  and  D.  say 
I  am,  I  will  pay,  would  what  they  said  be  evidence  of  A.'s 
possession?  [Parke,  B. — According  to  the  opinion  of 
Lord  Ellenborough,  the  reference  to  the  third  person 
makes  him  his  agent.     This  is  like  the  admission  of  a  fact 

(a)  1  Gamp.  364.  (6)  Ibid.  365,  note. 


EASTER  TERM,  6  WILL.  IV.  439 

by  an  agent :  it  is,  in  truth,  nothing  more  than  the  declara-  E*eh.  of  Pleat, 
tion  of  these  persons  in  writing  as  to  a  particular  fact.]  ^ 

It  is  nevertheless  a  determination  as  to  that  fact  in  writing :  SYBR\t 
it  is  not  an  agreement ;  but,  if  any  thing,  it  is  an  award.  whitk- 
But  even  if  it  be  an  agreement  by  the  defendant  to  pay 
the  damage  if  the  jury  say  he  is  in  the  possession  of  the 
shafts  it  ought  to  have  been  specially  declared  on.  In  the 
cases  which  have  been  cited,  the  matter  was  referred  to  a 
person  having  a  peculiar  knowledge  On  the  subject ;  but 
here  the  persons  to  whom  this  matter  was  referred  had  no 
previous  knowledge  of  the  fact  to  be  determined.  [Parke, 
B. — ^That  can  make  no  difference.  If  the  party  thinks  that 
they  had  a  knowledge,  or  means  of  obtaining  information, 
it  is  the  same  thing.  Alderson,  B.,  referred  to  Price  v. 
HoUis  (a). — Is  there  any  difference  between  the  opinion  of 
counsel  and  this  decision  of  these  persons  ?]  Every  thing 
in  the  nature  of  an  award  must  have  the  incidents  of  an 
award,  and,  being  in  writing,  it  must  be  stamped.  [Alder- 
son,  B. — There  would  be  a  difficulty  in  so  considering  it, 
as  there  is  no  recital  of  the  submission.]  The  plaintiff*  is 
seeking  to  use  it  as  a  written  award  on  a  parol  submission. 
No  case  where  there  has  been  a  parol  submission  can  be 
brought  within  the  Stamp  Act,  if  this  is  not.  In  the  cases 
cited,  there  was  a  person  having  a  peculiar  knowledge 
of  the  fact,  and  he  was  referred  to  on  that  ground.  If 
those  cases  are  not  distinguishable  on  that  ground, 
they  would  be  bad  law,  as  his  judgment  would  be  an 
award.  [Bolland,  B. — Lord  EUenborough,  in  Rust  v. 
Palmer  {b),  states  the  rule  to  be,  that,  where  a  refer- 
ence is  made  to  a  third  person  to  settle  and  adjust  an 
account  or  business,  what  he  says,  if  it  is  connected  with 
the  business  which  is  referred  to  him,  is  evidence.  But  he 
afterwards  carried  that  further  in  Daniel  v.  Pitt;  for  he 
says,  according  to  the  report  in  Peahens  Additional  Cases{c), 

(a)  1  M.&Selw.  105.  (6)  5  Esp.  145.  (c)  P.  238. 
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Exch.  of  Pleat,  that,   where    there  is  a  reference    to    the   evidence  of 


1836. 


another,  the  party  is  bound  by  that  person's  dedaratioiL] 
That  goes  upon  the  doctrine  of  principal  and  agent,  bat 
a  judge  or  an  arbitrator  is  not  an  agent. 

They  then  proceeded  to  argue  on  the  effisct  of  the 
finding,  taking  it  to  be  admissible. 

Parke,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  If  the  verdict  had  been  for  a  larger  sum, 
so  that  we  could  have  granted  a  new  trial  on  payment  of 
costs,  I  should  have  concurred  in  doing  so;  because,  1o(Jl- 
ing  at  all  the  facts  in  the  case,  I  do  not  think  it  was  proved 
that  the  defendant  was  in  the  possession  of  the  shafk ;  and 
if  so,  he  was  not  responsible  for  this  damage.  But  we  are 
not  at  liberty  so  to  grant  it  consistently  with  the  rules  of  this 
Court,  the  verdict  being  for  a  sum  under  20L  Then,  lookiog 
at  the  report  of  theleamed  Judge,  it  does  not  appear  that 
there  was  any  improper  reception  of  evidence,  or  any  mis* 
direction,  taking  the  whole  of  the  summing  up  together. 
The  question  has  been  raised,  whether  the  verdict  of  the  mi- 
ners* jury  was  receivable  in  evidence.  Two  objecticms  have 
been  made  to  it.  First,  that  it  is  no  evidence  at  all  to  prove 
that  the  defendant  was  in  possession  of  the  shaft.  But  I 
am  of  opinion,  that,  coupled  with  the  evidence  of  what  the 
defendant  had  said,  both  before  and  after  the  verdict,  it  was 
evidence  of  that  fact.  Suppose  the  defendant  alone  had  said, 
that,  provided  the  miners' jury  should  be  of  opinion  that  the 
shaft  was  his,  he  would  pay  for  the  damage,  such  declara- 
tion of  their  opinion  would  have  been  evidence,  accord- 
ing to  the  principle  of  the  cases  that  have  been  cited,  v^cb 
make  the  declarations  of  the  persons  referred  to  equiva^ 
lent  to  a  party's  own  admission.  The  conversation  too  in 
the  present  case  related  to  the  very  subject  of  the  fisdl  of  the 
horse  down  the  shaft.  Therefore,  without  the  concurrenee 
of  the  plaintiff,  the  simple  fact  of  the  defendant's  using 
these  expressions  would  have  had  the  same  effect  es  if  be 


* 
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bad  himself  made  an  admission.  The  jury  are  in  the  nature  E*ch.  of  PUas, 
of  his  accredited  agents.  But  in  this  case  there  was  the 
concurrence  of  the  plaintiff,  and  both  parties  agreed  to 
abide  by  the  decision  of  the  jury.  And  the  paper  pro- 
duced was  in  the  nature  of  an  award  between  them.  The 
second  objection  is,  that  it  ought  to  have  been  stamped. 
But  the  award  stamp  is  only  to  be  imposed  on  those  in- 
struments which  on  their  face  purport  to  be  awards,  which 
this  does  not.  If  two  persons  agree  to  refer  a  case  to 
counsel,  and  to  be  bound  by  his  opinion,  if  the  opinion 
does  not  contain  the  evidence  of  the  agreement,  it  is  not 
liable  to  an  award  stamp.  So  also,  to  take  an  extreme 
case,  suppose  two  persons  to  agree  that  a  third  person 
should  decide  a  particular  fact  in  dispute  by  putting  a  mark 
on  a  piece  of  paper.  If  he  did  put  a  mark  on  it,  the 
paper  would  not  appear  to  be  an  award,  and  would  not  re- 
quire a  stamp.  Neither  does  the  verdict  of  the  jury  in 
this  case.  Then,  as  to  the  misdirection,  that  is  disposed  of 
by  the  Judge's  report  of  the  whole  summing  up.  It  appears 
that  he  did  not  treat  the  verdict  as  conclusive,  which  would 
have  been  wrong,  but  left  the  question  as  to  the  posses- 
sion of  the  shaft  to  the  jury,  on  the  whole  of  the  evidence. 

BoLLAND,  B.,  and  Alderson,  B.,  concurred,  expressing 
their  regret  that  they  could  not  grant  a  new  trial,  as  the 
verdict  was  for  a  sum  under  20L 

Rule  discharged. 


PiaooTT  V.  BiRTLES  and  Another. 

CyASE. — ^The  first  count  of  the  declaration  alleged  that  a  landlord  is 
the  plaintiff  had  distrained  the  cattle,  goods,  chattels,  and  damag«*ran 
growing  crops  of  the  plaintiff,  to  wit,  horses,  ploughs,  &c.  ^^^^^  ****  ^**® 

cessive  distress, 
where  the  excess  consists  wholly  in  seising  growing  crops,  the  probable  produce  of  which  is 
capable  of  being  estimated  at  the  time  of  the  seizure ;  but  the  measure  of  damages  is  not  the  value 
of  die  crops,  but  the  inconvenience  and  eicpense  which  the  tenant  sustains  in  being  deprived  of 
the  management  of  them,  or  which  he  is  put  to  in  procuring  sureties  to  a  larger  amount  than  he 
would  otherwise  have  been,  in  replevying  the  crops. 

An  action  b  not  maintainable  for  distraining  beasts  of  the  plough,  when  there  is  no  other 
sufficient  subject  of  distress  on  the  premises  besides  growing  crops. 


4S4  CASES  IN  THE  EXCHEQUER| 

ExcK  of  Pleat,  were  any  objection  to  the  date  of  the  writ  in  the  writ  of 

*,_^^^>  trial,  the  defendant  ought  to  have  applied  before  the  trial 

Wbipplb  to  compel  the  plaintiff  to  insert  the  true  date,  and  that  it 

Manlbt.  was  now  too  late  to  do  so. 

Greenwood,  contrh. — In  Braiihwaiie  y.  Lord  Moniford 
the  alterations  were  made  before  the  service  of  the  writ, 
which  distinguishes  it  from  the  present  case.     As  to  the 
observation  that  since  the  new  rules  the  writ  of  trial  is 
conclusive  of  the  date  of  the  writ  of  summons,  it  is  appre- 
hended that  it  is  open  to  the  defendant  to  shew  the  time 
when  it  actually  issued.    In  Wilton  v.  GirtUesione  (a),  a  biD 
against  an  attorney  was  filed  of  Michaelmas  Term,  and  it 
appeared  by  the  memorandum  on  the  record  to  have  been 
filed  on  the  28th  of  November ;  and  it  was  held,  that  e^i* 
dence  was  admissible  to  shew  that  it  was  actually  filed  on 
the  24th  of  December.    [Alelerson,  B. — ^There  the  bill  mi 
filed  as  of  Michaelmas  Term.    There  could  not  then  be 
any  proceedings  as  of  the  vacation.]    He  also  cited  Ormh 
ger  V.  George  (fi).   [Parke,  B. — ^The  rule  was  refused  cm 
this  point,  and  the  Court  was  of  opinion  that  there  was  no 
doubt  that  the  writ  of  trial  could  not  be  contradicted. 
The  time  was  stated  in  the  form  of  the  writ  in  order 
to  prevent  all  question  of  it   at  the   trial.]     He  theo 
contended  that  the  alteration  having  been  made  after  the 
first  writ  had  been  served,  the  resealing  was  the  time 
from  which  it  was  to  date ;  and  cited  Miller  v.  Miller  {e), 
and  Glenn  v.  Wilts  (c/). 

Lord  Abinoer,  C.  B. — There  must  either  be  a  stet  pro- 
cessus, if  the  parties  will  agree  to  it,  or  the  plaintiff  must 
amend  the  record  by  substituting  the  19th  of  December 
for  the  24th  of  November. 

The  parties  acceded  to  a  stet  processus. 

(a)  5  B  &  AdoL  84?.  (c)  2  Bing.  N.C.  66 ;  2  Scott,  117. 

(b)  7D.  & R.  729;  6  B.  & C.  149.      (d)  4  Dowl.  P.  C.  322. 
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Exch,  of  Pleas, 

Sybray  v.  White.  ^      v— ' 

V/ASE. — The  declaration  stated  that  the  plaintiff  was  a  hari»e  hamg 
possessed  of  a  certain  close  called  the  Bean  Crofts  in  the  fiSikig  down  ^ 
county  of  Derby ,  and  of  a  mare  of  great  value,  to  wit,  &c.,  *"  °*^  ®^*^ 

of  a  mine  which 

which  was  depasturing  in  the  said  close ;  and  that  the  de-  had  not  been 

fendant  was  possessed  of  a  certain  lead  mine  called  Ox  MvereTover, 

Close  Mine,  and  of  a  shaft  in  the  said  close  leading  and  Jj®  °''""  ®^ 

belonging  to  the  said  mine;  by  means  whereof  he  the  charged  a 

said  defendant  ought  to  have  kept  the  said  shaft  well  and  was  in  the 

securely  fenced  round,  to  prevent  cattle  depasturing  in  the  SSnTnew  to  * 

said  close  from  falling  into  the  said  shaft;  yet  that  the  the  spot  with 

"  ,  being  also  in 

said  defendant,  not  regarding  &c.,  suffered  and  permitted  possession  of 
the  said  shaft  to  be  and  remain  open,  whereby  the  said  xhe  latter 
mare  of  the  said  plaintiff  fell  down  the  same,  and  was  ?u°*1?il^*' 

^  '  the  shaft  was 

thereby  killed.    The  defendant  pleaded,  ^first,  that  he  was  his,  but  said 

1       r     1  '111*  '  »         1         I        that  if  a  miners' 

not  possessed  ot  the  said  lead  mine;  secondly,  that  he  jury  were 
was  not  bound  to  keep  the  shaft  covered.  they*8houUi 

At  the  trial  before  Gaselee,  J.,  at  the  last  Summed'  As-  *ay  that  the 

shaft  was  his, 

liizes  for  the  county  of  Derby,  it  was  proved  that  the  he  would  pay 
phiintiff  was  possessed  of  the  close  mentioned  in  the  de-  a  miners' jury 
ckiration,  in  which  there  was  a  shaft  leading  to  a  mine,  '^^f  ^ccordmgiy 

°  calledi  and  they 

which  had  been  covered  up  for  many  years.     The  top  of  found  in 
the  shaft,  however,  gave  way  under  his  mare,  and  she  fell  the  shaft  was 
down  it  and  was  killed.   Tiie  defendant,  who  was  a  miner,  J^^at^u^^d- 
had  been  possessed  of  a  lead  mine  in  the  Ox  Close,  and  ing  of  ^^^ 

jury,  coupled 

the  plaintiff  contended  that  the  shaft  belonged  to  his  mine,  with  his  de- 
This  was  denied  ;  but  the  plaintiff  and  the  defendant  met,  admissible  in 
and  the  defendant,  after  denying  that  the  shaft  was  his,  evidence  against 

'JO  '    him  m  an  action 

said  that  if  a  miners'  jury  were  called,  and  they  said  the  on  the  case  to 

shaft  was  his,  he  would  pay  for  the  mare.     The  premises  pensation  for 

in  question  were  situate  within  the  wapentake  of  Wirks-  ^^s^  ^     * 

Moorth,  and  in  that  district  there  is  a  court  called  the  bar-  ^^^^*  *^*<»» 

that  as  the 

mote  courtj  which  is  held  before  the  barmaster  and  a  jury  document 

in  question 
did  not,  on  the  iace  of  it,  appear  to  be  an  award,  it  need  not  be  stamped  at  an  award. 

VOL.  I.  O  6  M.  W. 
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Exeh.  of  Pleat,  consisting  nominally  of  twenty-four  miners  from  the  district, 
^  '  ^     but  not  necessarily  of  so  many  persons.    The  great  barmote 

Sybray  courts  are  held  regularly  every  half  year,  but  they  may  be 
White.  called  out  on  occasions  when  required.  In  this  case  the 
plaintiff  applied  to  the  barmaster,  and  desired  him  to  call 
out  a  jury,  which  he  did.  The  jury,  consisting  of  five 
miners,  examined  the  premises,  and  determined  that  the 
shaft  in  question  belonged  to  the  defendant ;  which  deter- 
mination they  gave  in  writing.  The  following  is  a  copy  of 
the  proceedings : — 

*'  Gentlemen  of  the  Jury, 
"  You  are  requested  to  look  over  certain  lands  in  tiie 
township  of  W.  and  S.,  called  Ox  Close  and  Becm  Croftt 
and  to  examine  the  range  of  the  mines,  shafts,  veins,  and 
meers  of  ground  given  away  by  the  barmaster  for  mineral 
uses.  Copies  from  the  barmaster*s  books  will  be  laid 
before  you,  and  such  other  information  as  required,  from 
which  you  are  requested  to  declare  in  writing  who  are  the 
owners  of  the  aforesaid  shafts,  veins,  &c. ;  and  may  the 
God  of  all  wisdom  direct  you  right. 

"  Joseph  Sybray.^ 


"  WorkswoTth  soak  )  "  We  whose  names  are  hereunder 
and  wapentake,  > written,  being  five  of  the  grand  jui; 
Dec.  27.  1883.    J  ^f  twenty-four,  and  being  this  daj 

summoned  to  a  certain  mine  called  Ox  Close  and  Bea* 
Crofi,  lying  and  being  in  the  liberty  of  Matlock  and  wapei- 
take  aforesaid,  and  there  having  received  a  bill  from  Mr. 
J.  Sybray,  &c., 

^'  In  answer  to  the  said  bill,  we  have  examined  tbe 
range  of  the  mines,  shafts,  veins,  and  meers  of  ground,  as 
given  away  March  15,  1822,  and  September  23,  1824,  hf 
Francis  Hursthouse,  barmaster  to  Benjanun  WUte,  tod 
consolidated  together  as  one  title,  according  to  the  copies 
produced  from  the  barmaster's  book,  Michael  Cardi^ 
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H  man*   Anthony  Knotdes  says  that  he  remembers  houses  Exeh.  of  Pieai, 

standing  upon  a  hillock  in  a  bush  in  the  Bean  Croft  marked  ^ 

with  O*  C  and  Z.,  standing  for  Ox  Close  and  Lee  Wood.        Sybeat 

Mr.  Milner  says  their  right  and  title  was  given  away  by        white. 

the  barmaster  and  24.     Mr*  G.  Tesdngton  says  that  the 

first  and  second  gift  was  consolidated  together  as  one  title. 

Mr.  J.  Hursthouse  says  that  the  gift  was  consolidated  to^^ 

gether  as  by  the  last  evidence  ;  and  it  is  our  opinion  that 

the  mines,  shafts,  veins,  and  meers  of  ground  lying  and 

being  in  the  Ox  Close  and  Bean  Croft  belong  to  Benjamin 

White  and  partners.     As  witness  our  hands, 

"  WiUiam  Walker,        John  Taylor, 
^*  Robert  Shaw,  James  MarshalL** 

"  Godfrey  Taylor, 

This  was  offered  in  evidence  on  the  part  of  the  plaintiff, 
bot  was  objected  to,  as  being  either  an  award,  and  there- 
fore subject  to  a  stamp,  which  it  had  not,  or  a  species  of 
verdict  given  by  a  court,  and  then  the  proceedings  were 
not  properly  established.  The  learned  Judge,  however, 
admitted  it.  The  defendant  gave  evidence  to  negative  his 
being  in  possession  of  the  shaft,  or  that  it  belonged  to  his 
mine,  and  also  shewed  that  he  was  dissatisfied  with  the 
result  of  the  first  inquiry  of  the  jury,  and  refused  to  abide 
by  it,  and  summoned  another  jury ;  which,  however,  the 
plaintiff  refused  to  attend  ;  but  the  second  determination 
was  in  favour  of  the  defendant.  The  defendant's  docu- 
mentSf  relating  to  this  latter  finding,  were  similar  to  those 
above  set  forth.  The  learned  Judge  put  it  to  the  jury 
to  say  whether  the  shaft  did  or  did  not  belong  to  the  de- 
fendant's mine  ;  stating,  however,  that  he  thought  the  de- 
fendant was  concluded  by  his  assenting  to  the  inquiry  by 
the  first  jury,  and  their  finding.  The  jury  found  a 
▼erdict  for  the  plaintiff,  damages  15/.,  saying  that  they 
thought  the  shaft  did  belong  to  the  defendant. 
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Exch.  of  Pleat,       Goulbum,  Serjt.,  in  Michaelmas  Term  last,  obtained  a 

^     rule  to  shew  cause  why  there  should  not  be  a  new  trial, 

Sybrat        on  the  ground  that  the  finding  of  the  miners'  jury  was  not 

White.        admissible  in  evidence;   stating  that  the  learned  Judge 

had  told  the  jury  that  such  finding  was  conclusive. 

Balguy  and  N,  R.  Clarke  now  shewed  cause. — It  is 
said  that  the  finding  of  the  jury  is  an  award  only,  and  that 
it  was  not  admissible  without  a  stamp.  But  this  is  not  an 
award ;  it  amounts  to  an  admission  by  the  defendant  of 
his  liability.  He  agrees  to  leave  the  matter  to  the  jury, 
and  says  that  if  they  find  the  shaft  to  be  bis^  he  will 
then  pay  for  the  loss  of  the  mare.  The  jury  afterwards 
find  that  the  shaft  belongs  to  him,  and  then  he  says, I 
suppose  I  must  pay.  This  was  in  the  nature  of  a  reference 
of  a  particular  fact  to  a  third  person,  and  then  the  party 
is  bound  by  what  that  person  says  or  does  upon  the  matter. 
Williams  v.  Innes  (a),  Daniel  v.  Pitt  (6).  [Parker  B.— 
According  to  the  report,  the  learned  Judge  does  not 
appear  to  have  treated  the  finding  as  conclusive,  but  seems 
to  have  left  it  to  the  jury.]  It  was  left  to  the  jury,  ami 
they  have  found  in  favour  of  the  plaintiff. 

Goulburn,  Serjt,  and  M.  D.  Hill,  contrd. — The  cases 
which  have  been  cited  were  in  assumpsit,  and  are  there- 
fore distinguishable  from  the  present  case,  which  is  in 
tort,  and  relates  to  the  possession  of  certain  land.  Thb 
was  the  verdict  of  a  jury,  and  was  not  admissible  in  evi- 
dence. Suppose,  in  an  action  of  trespass,  the  question 
was  whether  A.  was  in  possession  of  a  particular  close, 
and  it  was  proved  that  A.  had  said,  if  B.,  C,  and  D.  say 
I  am,  I  will  pay,  would  what  they  said  be  evidence  of  A!^ 
possession?  [Parke,  B. — According  to  the  opinion  of 
Lord  Ellenborough,  the  reference  to  the  third  person 
makes  him  his  agent.     This  is  like  the  admission  of  a  fact 

(a)  1  Camp.  364.  (h)  Ibid.  365,  note. 
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by  an  agent :  it  is,  in  truth,  nothing  more  tlian  the  declara-  Exeh,  of  PUas, 
don  of  these  persons  in  writing  as  to  a  particular  fact.]  ^ 

It  is  nevertheless  a  determination  as  to  that  fact  in  writing :  Sybrat 
it  is  not  an  agreement ;  but,  if  any  thing,  it  is  an  award.  whites- 
But  even  if  it  be  an  agreement  by  the  defendant  to  pay 
the  damage  if  the  jury  say  he  is  in  the  possession  of  the 
shaft,  it  ought  to  have  been  specially  declared  on.  In  the 
cases  which  have  been  cited,  the  matter  was  referred  to  a 
person  having  a  peculiar  knowledge  on  the  subject ;  but 
here  the  persons  to  whom  this  matter  was  referred  had  no 
previous  knowledge  of  the  fact  to  be  determined.  [Parke, 
B* — ^That  can  make  no  difference.  If  the  party  thinks  that 
they  had  a  knowledge,  or  means  of  obtaining  information, 
it  is  the  same  thing.  Alder son^  B.,  referred  to  Price  v. 
HoUis  (a). — Is  there  any  difference  between  the  opinion  of 
counsel  and  this  decision  of  these  persons  ?]  Every  thing 
in  the  nature  of  an  award  must  have  the  incidents  of  an 
award,  and,  being  in  writing,  it  must  be  stamped.  [Alder- 
son,  B. — There  would  be  a  difficulty  in  so  considering  it^ 
as  there  is  no  recital  of  the  submission.]  The  plaintiff  is 
seeking  to  use  it  as  a  written  award  on  a  parol  submission. 
No  case  where  there  has  been  a  parol  submission  can  be 
brought  within  the  Stamp  Act,  if  this  is  not.  In  the  cases 
cited,  there  was  a  person  having  a  peculiar  knowledge 
of  the  fact,  and  he  was  referred  to  on  that  ground.  If 
those  cases  are  not  di^itinguishable  on  that  ground, 
they  would  be  bad  law,  as  his  judgment  would  be  an 
award.  [Bolland,  B. — Lord  EUenborough,  in  Rust  v. 
Palmer  (b),  states  the  rule  to  be,  that,  where  a  refer- 
ence is  made  to  a  third  person  to  settle  and  adjust  an 
account  or  business,  what  he  says,  if  it  is  connected  with 
the  business  which  is  referred  to  him,  is  evidence.  But  he 
afterwards  carried  that  further  in  Daniel  v.  Pitt ;  for  he 
says^  according  to  the  report  in  Peahens  Additional  Cases{c)f 

(a)  1  M.  &  Selw.  105.  (b)  6  Esp.  146.  (c)  P.  238. 
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Exeh.  of  PUat,  that,  where    there  is  a  reference    to    the   evidence  of 

another,  the  party  is  bound  by  that  person's  declaration.] 
That  goes  upon  the  doctrine  of  principal  and  agent,  but 
a  judge  or  an  arbitrator  is  not  an  agent 

They  then  proceeded  to  argue  on  the  effect  of  the 
finding,  taking  it  to  be  admissible. 

Parke,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  If  the  verdict  had  been  for  a  larger  sua, 
so  that  we  could  have  granted  a  new  trial  on  payment  of 
costs,  I  should  have  concurred  in  doing  so ;  because,  look- 
ing at  all  the  facts  in  the  case,  I  do  not  think  it  was  proved 
that  the  defendant  was  in  the  possession  of  the  shaft ;  and 
if  so,  he  was  not  responsible  for  this  damage.  But  we  are 
not  at  liberty  so  to  grant  it  consistently  with  the  rules  of  this 
Court,  the  verdict  being  for  a  sum  under  SOL  Then,  lookiog 
at  the  report  of  theleamed  Judge,  it  does  not  appear  thit 
there  was  any  improper  reception  of  evidence,  or  any  mil* 
direction,  taking  the  whole  of  the  summing  up  together. 
The  question  has  been  raised,  whether  the  verdict  of  the  mi- 
ners* jury  was  receivable  in  evidence.  Two  objections  have 
been  made  to  it.  First,  that  it  is  no  evidence  at  all  to  prove 
that  the  defendant  was  in  possession  of  the  shaft.  But  I 
am  of  opinion,  that,  coupled  with  the  evidence  of  what  die 
defendant  had  said,  both  before  and  after  the  verdict,  it  was 
evidence  of  that  fact.  Suppose  the  defendant  alone  had  said, 
that,  provided  the  miners' jury  should  be  of  opinion  that  the 
shaft  was  his,  he  would  pay  for  the  damage,  such  declara- 
tion of  their  opinion  would  have  been  evidence,  accord- 
ing to  the  principle  of  the  cases  that  have  been  cited,  winch 
make  the  declarations  of  the  persons  referred  to  equiva- 
lent to  a  party's  own  admission.  The  conversation  too  in 
the  present  case  related  to  the  very  subject  of  the  fiedlof  the 
horse  down  the  shaft.  Therefore,  without  the  concorreM 
of  the  plaintiff,  the  simple  fact  of  the  defendant's  uaiog 
these  expressions  would  have  had  the  same  effect  ts  if  he 


1836. 


EASTER  TERM,  6  WILL.  IV.  441 

bad  himself  made  an  admission.  The  jury  are  in  the  nature  Etch,  o/puom^ 
of  his  accredited  agents.  But  in  this  case  there  was  the 
concurrence  oi'  the  plaintiff,  and  both  parties  agreed  to 
abide  by  the  decision  of  the  jury.  And  the  paper  pro- 
duced was  in  the  nature  of  an  award  between  them.  The 
second  objection  is,  that  it  ought  to  have  been  stamped. 
But  the  award  stamp  is  only  to  be  imposed  on  those  in- 
struments which  on  their  face  purport  to  be  awards,  which 
this  does  not.  If  two  persons  agree  to  refer  a  case  to 
counsel,  and  to  be  bound  by  his  opinion,  if  the  opinion 
does  not  contain  the  evidence  of  the  agreement,  it  is  not 
liable  to  an  award  stamp.  So  also,  to  take  an  extreme 
case,  suppose  two  persons  to  agree  that  a  third  person 
should  decide  a  particular  fact  in  dispute  by  putting  a  mark 
on  a  piece  of  paper.  If  he  did  put  a  mark  on  it,  the 
paper  would  not  appear  to  be  an  award,  and  would  not  re- 
quire a  stamp.  Neither  does  the  verdict  of  the  jury  in 
this  case.  Then,  as  to  the  misdirection,  that  is  disposed  of 
by  the  Judge's  report  of  the  whole  summing  up.  It  appears 
that  he  did  not  treat  the  verdict  as  conclusive,  which  would 
have  been  wrong,  but  left  the  question  as  to  the  posses^ 
sion  of  the  shaft  to  the  jury,  on  the  whole  of  the  evidence. 

Holland,  B.,  and  Alderson,  B.,  concurred,  expressing 
their  regret  that  they  could  not  grant  a  new  trial,  as  the 
verdict  was  for  a  sum  under  20L 

Rule  discharged. 


PiQGOTT  V.  BiRTLES  and  Another. 

C^ASE. — The  first  count  of  the  declaration  alleged  that  a  landlord  is 
the  plaintiff  had  distrained  the  cattle,  goods,  chattels,  and  damag^^iTM 
growing  crops  of  the  plaintiff,  to  wit,  horses,  ploughs,  &c.  "^*®"1  **°  **** 

cr ssire  distress, 
where  the  excess  consists  wholly  in  seizing  growing  crops,  the  probable  produce  of  which  is 
capftUe  of  being  estimated  at  the  time  of  the  seizure ;  but  the  measure  of  damages  is  not  the  value 
of  die  cn^»s,  but  the  inconrenience  and  expense'  which  the  tenant  sustains  in  being  deprived  of 
die  management  of  them,  or  which  he  is  put  to  in  procuring  sureties  to  a  larger  amount  than  he 
would  otherwise  have  been,  in  replevying  the  crops. 

An  actioD  is  not  maintainable  for  distraining  beasts  of  the  plough,  when  there  is  no  other 
siiflkient  subject  of  distress  on  the  premises  besides  growing  crops. 
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Exch,  of  PUas,  &c.«  and  fifty  acres  of  wheat  growing  on  the  plaintiff's  land, 
^  ^  '-  for  more  rent  than  was  due.  The  second  count  was  for 
PiaaoTT  taking  and  distraining  beasts  of  the  plough,  there  being 
BiRTLBs.  other  cattle,  goods,  and  chattels  on  the  premises  sufficient 
to  satisfy  the  rent  due  without  them.  The  third,  fourth, 
and  fifth  counts  were  for  certain  alleged  irregularities  m 
the  taking  of  the  distress ;  on  which  the  defendants  suc- 
ceeded at  the  trial,  and  which  became  now  immaterial 
The  sixth  count  was  for  distraining  when  no  rent  was  due. 
The  seventh  count  alleged  that  on  the  27th  of  March, 
1835,  the  defendants  had  distrained,  and  taken  the  goods 
and  chattels  of  the  plaintiff,  and  also  his  growing  crops  of 
wheat,  which  would  have  been  more  than  sufficient  to  cover 
all  the  arrears  of  rent  then  due,  and  the  costs  of  taking 
the  distress ;  that  they  sold  the  goods  and  chattels,  but  re- 
tained  possession  of  the  growing  crops,  on  which  the  dis- 
tress still  continued,  and  that  the  same  when  ripe  would 
be  of  more  than  sufficient  value  to  satisfy  all  the  de- 
ficiencies on  the  sale  of  the  goods,  and  to  satisfy  the  ar- 
rears of  rent,  and  the  charges  of  the  distress ;  yet  that  the 
said  defendants,  on  the  2nd  of  April,  in  the  year  afore- 
said, wrongfully  and  vexatiously  made  a  second  distress 
upon  the  goods  and  chattels  of  the  plaintiff  for  the  same 
arrears  of  rent.  The  eighth  and  ninth  counts  were  for 
certain  alleged  irregularities  in  the  second  distress.  The 
tenth  count  was  in  trover. 

The  defendants  pleaded  not  guilty  to  all  the  counts 
except  the  seventh,  and  various  other  pleas,  in  substance 
alleging  that  rent  was  in  ariear,  and  that  there  was  no 
sufficient  distress  on  the  premises  without  taking  the  beasts 
of  the  plough.  To  the  seventh  count,  the  defendants 
pleaded  payment  into  Court  of  the  sum  of  60/.,  and  no 
damages  tdtra:  to  which  the  plaintiff  replied,  taking 
issue  on  the  sufficiency. 

At  the  trial  before  Williams,  J.,  at  the  last  Summer 
Assizes  for  the  county  of  Salop,  it  appeared  that  the 
plaintiff  was  tenant  to   the  defendant  Biriles  of  a  farm ; 
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that,  on  the  25th  of  March,  1835,  half  a  year's   rent,  Exeh.rf  Pkas, 
amounting  to  14^/.  10«.,  became  due  in  respect  thereof;     v.^^^^^.^^ 
and  that,  on  the  27th,  the  defendant  put  in  a  distress,  and       Piooott 
seized  all  the  plaintiff's  cattle,  including  beasts  of  the       Birtles. 
plough,  and  certain  of  his  moveable  goods  and  chattels, 
and  also   distrained  the  wheat  crops   which  were  then 
growing  on  the  farm.     The  cattle  and  goods  were  sold  by 
auction,   and   did  not   produce   sufficient   to   satisfy  the 
arrears  of  rent  due.     On  the  2nd  of  April  following,  the 
defendants,  without  relinquishing  the  distress  on  the  grow- 
ing crops,  made  a  second  distress,  and  took  other  goods, 
which  were  sold,  but  did  not  raise  sufficient  to  satisfy  the 
arrears  of  rent  due  to  the  landlord.   At  the  trial,  the  plain- 
tiff contended,  that  if,  at  the  time  of  the  first  distress,  the 
growing  crops  had  been  valued,  there  would  have  been 
enough  to  satisfy  the  arrears  then  due,  without  taking  the 
beasts  of  the  plough,  and  consequently  that  the  defen- 
dants were  not  justified  in  taking  them;   and  that  the 
second  distress  was  altogether  unjustifiable  on  the  same 
ground.     The  defendants  insisted  that  the  growing  crops 
were  not  a    subject  of  valuation  at  the  time  they  were 
taken,  and  that  they  were  justified  in  taking  the  beasts  of 
the   plough,  and   in  making  the  second  distress.     The 
learned  Judge  left  it  to  the  jury  to  say,  whether,  on  the 
27th  of  March,  the  growing  crops  were  of  any  value,  and  if 
they  were,  whether  they  were  of  so  much  value  as  to  make 
the  first  or  second  distress  excessive.   The  jury  found  that 
they  at  that  time  were  capable  of  being  valued,  and  were 
of  so  much  value  as  to  make  both  distresses  excessive,  and 
gave  a  verdict  for  the  plaintiff,  with  100/.  damages.    The 
learned  Judge,  however,  gave  the  defendants  leave  to  move 
to  enter  a  verdict  for  the  defendants,  if  the  Court  should  be 
of  opinion  that  the  growing  crops  ought  not  to  have  been 
taken  into  consideration.      Ludlow,    Serjt.,    having  ac- 
cordingly, in  Michaelmas  Term  last,  obtained  a  rule  to 
enter  a  verdict  for  the  defendants  on  the  issue  raised  upon 
the  first,  second,  and  sixth  counts  of  the  declaration. 
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Exek.  of  Pkatt  Tolfourd^  Serjt.,  and  WhtUeley^  in  Hilary  Tenn» 
-0  shewed  cause. — The  proposition  on  the  other  side  goes 
PiaooTT  to  this  extent,  that  the  growing  crops  could  not  be  taken 
BiETLEi.  i"^^  ^^  consideration  of  the  jury  cU  all^  even  though  the 
other  goods  on  the  premises  might  amount  to  within  the 
smallest  possible  sum  of  satisfying  the  whole  rent  and 
expenses.  It  may  perhaps  be  admitted,  that  the  Terdict 
on  the  sixth  count  cannot  be  supported.  But  the  defen- 
dant having  by  his  pleas  expressly  tendered  issues  on 
the  question  whether  the  growing  crops  were,  with  the 
other  goods,  of  sufficient  value  to  satisfy  the  distress,  has 
no  right,  when  the  finding  of  the  jury  is  against  him  on  that 
point,  to  say  that  it  could  not  form  a  subject  of  their  con- 
sideration, and  therefore  that  he  is  entitled  to  a  v^erdict 
He  ought  to  have  demurred  to  the  declaration^  if  the 
growing  crops  were  improperly  introduced  into  it.  Whe- 
ther they  were  or  were  not  susceptible  of  any  valuation  when 
taken,  is  a  question  most  properly  for  the  consideration 
of  a  jury.  There  can  be  no  doubt  they  are  ordinarily  the 
subject  of  sale.  Doubtless,  they  are  subject  to  damage 
which  may  destroy  their  value  altogether ;  but  numberless 
things  are  the  subject  of  sale,  which  are  also  the  subjects 
of  speculation,  and  exposed  to  the  risk  of  damage. 
Growing  crops  are  seizable  in  execution,  and  are  con- 
tinually so  sold.  The  whole  difficulty  in  truth  arises 
from  confounding  value  and  appraisement.  They  certainly 
could  not  be  appraised  until  they  were  ripe.  It  was  not, 
however,  until  the  statute  of  2  IV.  Sf  M.,  sess.  1,  c  5, 
that  goods  distrained  for  rent  were  to  be  appraised  at  all; 
but  the  action  for  an  excessive  distress  was  given  long  be* 
fore,  by  the  statute  of  Marlbridge^  52  Hen.  3,  c.  4.  Until 
the  passing  of  the  former  act,  therefore,  no  question  aboot 
appraisement  could  be  raised.  And  the  appraisement 
often  forms  no  sort  of  guide  as  to  the  excess  of  the  distress, 
the  want  of  it  furnishing  ground  for  nominal  damages  only. 
The  appraisement  itself  is  no  evidence  for  the  defendant 
to  shew  the  value  of  the  goods;  for  that  purpose  the 
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•ppraisen  must  be  called,  and  must  put  their  value  on  the  ^*^\^J^^^^' 
things  taken  like  any  other  competent  persons.  It  may 
be  observed  alao^  that,  under  the  1 1  Geo.  2«  c*  19,  s.  ST^ 
there  must  be  some  estimate  taken  of  the  value,  as  well  of 
the  growing  crops  as  of  the  other  goods  seized^  for  the 
purpose  of  ascertaining  the  amount  in  which  the  reple- 
vin bond  is  to  be  taken.  The  defendants  howe\i«r  must 
contend,  that,  in  estimating  the  value,  the  growing  crops  are 
to  be  regarded  as  nothing  whatever.  If  so,  it  is  not  easy 
to  see  why  the  landlord  should  be  permitted  to  seize  them 
as  being  of  some  value.  The  tenant,  moreover,  must  re- 
plevy the  whole  of  the  things  seized.  But  the  growing 
crops  may  be  of  so  great  a  value,  that  if  they  are  all  to  be 
taken  as  well  as  the  goods,  it  may  amount  to  saying  that 
there  shall  be  no  replevin,  because  it  would  be  impossible 
for  him  to  find  such  security.  Again,  the  sheriflT  must 
continue  in  possession  for  four  or  five  successive  months, 
at  the  tenant's  expense,  and  that  although  the  rest  of  the 
goods  may  be  sufficient  within  5/.  to  satisfy  the  distress. 
If  the  crops  are  appraisable  for  one  purpose,  they 
ought,  to  avoid  such  gross  injustice,  to  be  so  for 
another.  The  other  question,  which  arises  on  the 
second  count  of  the  declaration,  furnishes  a  striking 
illustration  of  the  fallacy  of  the  argument  on  the  other 
side.  It  must  be  said, — the  landlord  may  take  all 
the  goods  and  all  the  crops  on  the  farm ;  but,  because  the 
crops  are  to  be  rejected  as  capable  of  no  present  value, 
he  may  take  also  all  the  beasts  of  the  plough,  there  not 
being  without  them  a  sufficient  distress.  So  that  all  the 
proceedings  of  the  farm,  of  whatever  kind,  may  be  stopped, 
and  all  the  produce  taken  away.  That  is  a  result  which 
the  law  can  hardly  be  construed  to  sanction. 

Ludlow,  Serjt,  and  Busby,  conirh. — ^This  was  not  an 
excessive  distress.  It  is  similar  to  the  cases  in  the  old 
books,  where  things  are  taken  which  are  incapable  of 
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Exch.  of  Pleat,  severance,  as  a  cart  and  horses,  or  a  flock  of  sheep  io  a 
'  ^  fold.  Clarke  v.  Tucker  (a).  If  there  be  any  one  thing 
PiaaoTT  which  is  uncertain  as  to  the  value,  growing  crops  are  so^ 
BiRTLEs.  And  no  real  actual  value  can  be  put  upon  them.  The 
landlord  could  not  ascertain  their  value,  except  by  specu- 
lation, since  they  are  exposed  to  all  the  risks  of  the  weather 
and  the  seasons,  and  may  be  destroyed  before  they  are 
ripe,  and  prove  of  no  value  at  all.  As  between  an  out- 
going and  incoming  tenant  they  may  be  valued,  but  that 
is  by  special  agreement  between  them.  The  landlord 
cannot  appraise  them,  or  cut  them,  until  they  are  ripe. 
The  23rd  section  of  the  11  Geo.  2,  c.  19^  respecting  the 
taking  of  replevin  bonds,  applies  only  to  goods  and  chat- 
tels, which  these  are  not.  Miller  v.  Green  {b).  Then, 
what  damage  has  the  tenant  sustained?  All  that  the 
landlord  has  done  is  to  prevent  their  being  taken  away, 
by  placing  them  under  his  lien.  He  cannot  sell  them  until 
they  are  ripe ;  and  no  replevin  was  necessary ;  Owen  v* 
Legh  (c).  The  tenant  may  redeem  them  by  paying  the 
arrears  of  rent  due.  AU  that  he  is  precluded  from 
doing  is,  the  suffering  them  to  be  taken  in  execution  un- 
der a  Jleri  facias.  With  regard  to  what  has  been  said, 
that  the  objection  app.  ars  on  the  record,  there  is  no  foun- 
dation for  that  argument ;  for  the  defendant  in  his  plea 
only  follows  the  language  of  the  declaration^  and  says 
that  the  goods  and  chattels,  and  beasts  of  the  plough,  were 
not  of  suBBcient  value;  and,  if  the  growing  crops  were  of 
no  value  at  the  time  of  the  distres^  the  taking  of  them 
could  make  no  difference. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by — 
Parke,  B. — Two  questions  remained  for  consideration 
in  this  case,    which  were  discussed    on    shewing  cause 

(a)  2  Ventris,  183.  (6)  2  C.  &  J.  142. 

(c)  3  B.  &  Aid.  470. 
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against  a  rule  to  enter  a  verdict  for  the  defendant  on  the  E*oh.  rf  pum, 
first,  second,  and  sixth  counts  of  the  declaration,  upon  a 
point  reserved  by  my  Brother  Williams :— First,  whether  a 
landlord  be  liable,  in  point  of  law,  to  an  action  on  the  case 
for  an  excessive  distress,  where  the  excess  consists  wholly 
in  taking  growing  crops,  the  probable  produce  of  which 
is  capable  of  being  estimated  at  the  time  of  seizure  ;  and, 
secondly,  whether  he  be  liable  to  a  similar  action  for  seiz- 
ing beasts  of  the  plough  as  a  distress  for  rent,  there  hav- 
ing been  at  the  time  a  sufficient  distress  on  the  land  de- 
mised, if  growing  crops  are  to  be  included  for  this  purpose. 
The  other  points  in  the  cause  were  disposed  of,  either  on 
the  trial  or  on  the  argument:  these  were  reserved  for 
consideration  on  account  of  their  novelty  and  importance. 
.  The  two  questions  differ  from  each  other,  and  the 
Court  have  had  much  more  difficulty  in  disposing  of  the 
first  than  the  second,  and  we  have  entertained  consider- 
able doubts  upon  the  subject ;  but  in  the  result,  we  are  of 
opinion  that  an  action  will  lie  for  the  excessive  distress 
to  recover  some  damages ;  but  that  an  action  is  not  main- 
tainable for  distraining  beasts  of  the  plough,  under  the 
circumstances  of  the  case. 

The  common  law  right  of  a  landlord  to  distrain  for  rent 
service  appears  to  be  restricted  at  common  law  to  the 
taking  of  a  reasonable  distress.  So  Lord  Coke  intimates 
in  bis  reading  on  the  statute  of  Alarlbridge,  c.  4,  2  Inst, 
107,  which  statute,  he  there  says,  ^'agreeth  with  the 
reason  of  the  common  law.**  But  whether  the  duty  to 
make  a  reasonable  distress  be  created  by  the  common 
law  or  by  the  statute,  an  action  will  equally  lie,  if  there 
be  a  breach  of  that  duty,  and  damage  thereby  arise  to 
the  person  on  whose  goods  the  distress  is  made*  At 
common  law,  and  when  the  statute  of  Marlbridge  passed, 
a  distress  could  be  made  only  upon  moveable  chattels, 
being  upon  the  land  demised,  and  such  as  were  capable. 
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EmcL  of  Pieoit  after  they  had  been  detained  for  an  unlimited  time  as  a 

1836. 

pledge,  of  being  restored  in  the  same  plight  and  conditioii 

to  the  distrainee ;  and  the  damage  which  was  sustained  bj 
the  latter,  by  an  excessive  distress,  was  the  losa  of  the 
use  and  enjoyment  of  the  surplus  of  such  goods,  which 
were  removed  and  impounded  off  his  land,  for  such  time 
as  he  was  deprived  of  it;  and  if  not  restored  before  action 
brought,  then  probably  he  might  claim  the  full  value  of 
such  surplus.  When  the  common  law  right  of  the  land- 
lord was  extended  to  other  chattels  of  the  like  descrip* 
tion,  that  is,  capable  of  being  removed  and  impounded  off 
the  premises,  cattle  or  stock  for  instance  upon  commons 
appendant  or  appurtenant  to  the  demised  lands,  the  in- 
convenience to  the  distrainee  being  precisely  of  the  same 
nature,  doubtless  he  would  be  entitled  to  the  same  remedy. 
But  the  statute  law  has  created  some  new  distrainable 
subjects,  which  are  not  to  be  treated  in  the  same  way  as 
those  which  are  distrainable  at  common  law ;  one  class 
of  which,  though  of  a  moveable  nature,  is  not  allowed  to 
be  removed  at  all,  and  another  is  of  an  immoveable  qua- 
Uty  at  the  time  of  the  distress,  and  both  of  which  are 
ultimately  to  be  disposed  of  in  a  way  entirely  diflerent 
from  that  prescribed  by  the  common  law.  One  of  those 
subjects  is  com  loose  or  in  the  straw,  or  in  sheaves  or 
cocks,  or  hay,  which  by  the  statute  2  Will.  ^  Mmry, 
sess.  1,  c.  5,  s.  3,  may  be  secured,  locked  up,  and  detained 
in  the  place  wket^e  found,  in  the  nature  of  a  distress,  until 
replevied,  and  in  default  of  replevying,  must,  it  should 
seem,  be  lold  in  five  days,  and  cannot  be  removed :  and 
this  species  of  subject  of  distress  differs  from  that  at 
common  law,  in  respect  of  its  being  legaUy  both  incapable 
of  removal,  and  of  being  kept  for  an  indefinite  period,  till 
payment  of  the  rent  Another  of  these  subjects  is  growing 
com,  or  other  product,  which  by  11  Geo.  3,  c.  19,  may  be 
dislraiiied,  but  cannot  be  disposed  of  until  after  it  has 
become  ripe  and  been  cut,   which  must  be  afterwards 
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placed  in  barns  or  other  proper  place  on  the  demised  pre-  «*<*•  ^^^^^^ 
misesy  and  cannot  then  be  remoTed  from  the  premises 
except  sub  modo,  that  is,  in  default  of  there  being  such  a 
proper  place ;  and  this  new  subject  must,  as  it  seems^  be 
then  sold;  so  that  it  differs  entirely  from  the  common  law 
subjects  of  distress. 

The  question  then  arises,  whether  both  or  either  of 
these  new  distrainable  subjects  be  within  the  principle  of 
the  common  law  or  the  Statute  of  Marlbridge^  so  that  the 
distrainor  is  to  be  liable  if  he  takes  an  unreasonable  quan- 
tity of  such  subjects,  either  alone  or  jointly  with  other 
chattels ;  and  we  think  that  they  are.  The  duty  of  taking 
a  reasonable  quantity,  which  the  law  casts  on  the  dis- 
trainor, cannot  be  varied  by  this  extension  of  his  powers : 
if  he  takes  more,  he  exceeds  his  duty ;  and  if  damage  is 
caused  thereby  to  the  distrainee,  it  seems  to  be  inconsistent 
to  say  that  he  shall  not  have  a  remedy,  because^  from  the 
change  in  the  mode  of  treating  the  subject  of  distress,  the 
nature  of  the  damage  is  changed.  If  there  be  a  breach  of 
duty,  and  damage  thereby,  the  case  falls  within  the  esta- 
blished principle,  though  the  quantum  of  compensation 
will  of  course  vary,  if  the  damage  be  less. 

Does  the  distrainee,  then,  sustain  damage  by  the  act  of 
the  distrainor  in  taking  too  large  a  quantity  either  of  com 
or  hay  loose,  or  growing  crops?  It  seems  to  us  that  he 
does  in  both  cases.  In  the  former,  he  is  deprived  of  the 
power,  for  a  limited  time,  of  making  use  of  the  com  or  hay 
for  his  cattle,  or  disposing  of  it  freely  at  the  market;  or  he 
is  exposed  to  the  inconvenience  of  procuring  sureties  in  a 
replevin  bond  to  a  larger  amount,  if  he  chooses  to  replevy 
and  to  regain  the  full  dominion  over  his  property ;  and  it 
may  be  that  an  additional  expense  for  securing  the  distress 
is  cast  upon  him  by  this  unnecessary  addition  to  the  chat- 
tels distrained,  for  he  must  ultimately  pay  whatever  reason- 
able expense  is  incurred  by  the  landlord.  In  the  latter 
case,  that  of  a  distress  of  growing  crops,  he  is  deprived 
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Exeh,  of  Pleat,  of  the  power  of  sellins:  and  recemns  the  money  to  his  own 
^  '  ^  use^  with  respect  to  all  the  surplus  which  the  landlord  has 
PiGooTT  unreasonably  taken.  He  cannot  feed  off,  or  cut  his  crops 
BiRTLBs.  whilst  green  for  fodder  or  sale ;  he  may  also  be  exposed 
to  additional  expense  in  the  keeping  the  distress,  for  the 
statute  11  Geo.  2,  c.  19,  s.  19,  provides  that  if  the  tenant 
pay  to  the  landlord,  before  the  crops  are  ripe,  cut,  and 
gathered,  all  the  rent,  and  costs  and  charges  of  making 
the  distress,  and  which  shall  have  been  occasioned  thereby^ 
the  distress  shall  cease.  It  is  therefore  clear  that  the  law 
contemplates  that  in  a  distress  of  a  growing  crop,  tome 
other  expense  will  be  occasioned  to  the  landlord  than  that 
of  making  the  distress.  Such  would  be  the  case  if  the 
tender  was  made  at  a  late  period  of  preparing  for  or  be- 
ginning harvest,  which  might  be  greater  to  the  landlord 
than  to  the  tenant;  and  the  cost  of  looking  after  the  crops 
to  prevent  their  being  damaged  by  trespa^^sers,  or  impro* 
perly  abstracted  by  the  tenant,  which  would  be  incurred 
from  the  earliest  time.  These  expenses  the  tenant  would 
ultimately  have  to  pay ;  and  he  could  not  be  relieved  from 
the  accruing  liability  to  pay  them,  or  restored  to  the  full 
dominion  over  his  growing  crops,  without  the  inci^nvenience 
of  replevying,  and  being  bound,  if  he  replevies,  to  give 
security  to  double  the  full  value,  being  a  greater  amount 
than  he  would  have  done  if  a  proper  distress  had  been 
taken.  These  are  inconveniences  to  a  tenant  from  taking 
too  large  a  distress,  though  they  vary  much  in  degree,  and 
in  most  cases  would  be  almost  nominal ;  but,  if  there  be 
any  damage,  the  action  we  think  will  lie.  One  mode  of 
illustrating  the  principle  is  by  putting  an  extreme  case,  as 
suggested  at  the  bar.  Suppose,  for  an  arrear  of  5/.,  the 
growing  crops  on  a  thousand  acres  of  land  were  distrained 
in  March,  and  the  tenant  thereby  prevented  from  dealing 
with  the  crops  by  sellimg  them  on  his  own  account,  or 
cutting  them,  or  feeding  them  off  by  cattle,  if  he  chose, 
from  thence  to  the  following  harvest  time — it  could  not  be 
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Baid  that  the  quantity  taken  was  not  greater  than  it  ought  Exeh,  of  puom, 
to  have  been,  or  that  the  tenant  had  sustained  no  damage.  ^ 

The  principle  is  the  same  as  the  present,  and  the  incon-       Piogott 
▼enience  differs  only  in  degree.  BiRXLEf. 

For  these  reasons  we  think  that  the  plaintiff  was  entitled 
to  a  verdict  on  the  first  count ;  but  not  for  the  full  value 
of  the  crops  beyond  the  amount  which  ought  to  have 
been  taken,  upon  which  principle  the  jury  appear  to  have 
given  their  verdict.  The  true  measure  of  damage  is  simply 
a  compensation  for  the  additional  expense  of  a  distress, 
and  of  keeping  possession  of  that  part  of  the  crops  which 
it  was  unnecessary  to  take  during  the  time  of  possession : 
and  some  compensation  for  the  loss  of  the  absolute  owner- 
ship and  power  of  disposition  for  the  same  time :  or  if  the 
tenant  has  replevied,  then  a  compensation  for  the  addi- 
tional expense  and  inconvenience  of  replevying  to  a  larger 
amount.  It  cannot  be  contended  that  the  probable  value 
of  the  crops  is  to  be  taken  as  a  present  satisfaction  of  the 
rent  to  that  amount,  so  as  to  make  the  landlord  a  wrong- 
doer, by  taking  and  selling  all,  or,  as  the  case  may  be,  the 
excess  of  moveable  chattels,  and  liable  for  their  value ; 
for  he  has  a  right  to  apply  those  which  are  imme<Uately 
productive  in  satisfaction  of  the  rent  pro  tanto,  and  hold 
a  reasonable  part  of  the  present  unproductive  fund,  as  a 
security  for  the  balance.  We  therefore  think  that  the 
jury  have  given  excessive  damages ;  and  unless,  by  mutual 
agreement,  they  can  be  reduced  to  a  sum  nearly  nominal, 
there  ought  to  be  a  new  trial. 

The  second  question  is,  whether  the  landlord  can  be 
liable  to  an  action  on  the  case  for  taking  and  selling  beasts 
of  the  plough,  when  there  was  another  sufficient  distress 
on  the  land  demised,  but  such  sufficient  distress  included 
growing  crops,  and  without  those  crops  there  was  no  suffi- 
cient distress.  We  are  clearly  of  opinion,  that  he  is  not 
liable  in  this  case ;  for  the  landlord  has  a  right  to  resort  to 
the  subjects  of  distress  which  are  immediately  available 
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Exeh.  of  Piea»t  to  TBise  the  arrears  of  rent  by  sale,  and  is  not  bound  to 

V  '   ^     take  those  which  cannot  be  productive  till  a  future  perk)d* 

PfOGOTT       If  there  are  other  moveable  chattels,  to  the  amount  of  the 

rent  and  expenses,  besides  averia  carucof,  he  would  not  be 

justifiable  in  taking  the  latter ;  but  if  there  are  not,  be  has 

a  right  to  take  and  sell  all  or  so  many  of  the  beasts  of  tbe 

plough  as  may  be  necessary  with  the  other  moveable  and 

saleable  chattels,  to  satisfy  the  arrears  and  charges.     We 

therefore  think  the  verdict  on  the  second  count  should  be 

entered  for  the  defendant,  and  it  is  conceded  by  the  plain* 

tiff  that  on  the  sixth  count  the  defendant  is  entitled  to  a 

verdict. 

Rule  accordingiy. 


The  Building 
Act,  U  Geo,  3, 
c  78,  8.  43, 
which  autho- 
rises the  build- 
ing or  raising 
of  a  party- 
fence  wall,  does 
not  protect  a 
party  from 
liability  for  any 
collateral  da- 
mage resulting 
from  the  build- 
ing so  erected; 
and  an  action 
on  the  case  is 
maintainable  by 
the  occupier  of 
an  adjoining 
house,  for 
heightening 
and  building  on 
a  party -fence 
wall,  whereby 
his  windows 
were  darkened. 


Wells  v,  Ody. 

CyASE. — ^The  declaration  stated,  that  the  plaintiff  was 
possessed  of  a  certain  messuage  or  dweUing*house,  situate 
&c.,  and  carried  on  therein  the  trade  of  a  coffin-maker,  ia 
which  messuage  were  divers  ancient  windows,  through 
which  the  light  ought  to  enter ;  and  that  the  defendant, 
intending  to  injure  the  plaintiff  in  the  enjoyment  of  the 
said  messuage,  theretofore,  to  wit,  on  the  1st  day  otAprU, 
ISS^,  and  on  divers  other  days  and  times^  Sec,  wrongfuDy 
erected  and  built  a  certain  building,  to  wit,  a  workshop^ 
near  to  the  windows  of  the  said  plaintiff  in  his  said  mes- 
suage, and  kept  and  continued  the  said  erection  and 
building  so  as  aforesaid  built  for  a  long  space  of  time, 
&c.  And  also  on  the  1st  day  o{  April,  1835,  kept  and 
continued  a  certain  other  building  near  to  the  windows  of 
the  said  plaintiff  in  his  said  messuage.  By  means  of 
which  said  grievances  he,  the  said  plaintiff,  was  prevented 
from  using  his  said  messuage  as  he  otherwise  could  have 
done :  concluding  with  averring  that,  in  consequence  there- 
of, a  lodger  in  the  house  had  given  notice  to  quit. 
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Plea,  not  guilty.     At  the  trial  before  Parke^  B.,  at   ^ch.  of  Pleat, 
the  Middlesex  Sittings  after  last  Hilary  Term,  it  ap-  ^ 

peared  that  the  defendant  had  raised  a  party-fence  wall,        Wells 
which  divided  the  premises  of  the  plaintiff  and  defendant,  qdy. 

situate  in  Drury  Court,  Strand^  and  had  built  a  work- 
shop and  a  stable,  up  to  and  upon  the  wall  so  raised,  which 
had  the  effect  of  darkening  the  plaintiff^s  windows.  There 
had  been  a  former  action  brought  in  trespass  (a),  but  as 
it  appeared  that  the  defendant  had  acted  bond  Jide  under 
the  authority  of  the  Building  Act,  14  Geo.  3,  c.  78,  and 
the  plaintiff"  had  given  no  notice  of  action  pursuant  to 
the  100th  section  of  that  act,  the  plaintiff  was  nonsuited. 
This  action  was  now  brought  in  case  for  a  continuance  of 
the  erection.  A  notice  of  action  had  been  given,  which 
was  objected  to,  as  it  stated  that  an  action  would  be  com- 
menced *'  forthwith/'  and  not  2\  days  after  notice ;  but 
this  did  not  now  becon^e  material.  The  defendant  in- 
aiated  that  he  was  protected  by  the  provisions  of  the  Build- 
ing Act^  inasmuch  as  by  the  100th  section  of  that  act,  the  ac- 
tion is  required  to  be  brought  within  six  months  from  the 
time  of  the  act  committed,  and  here  a  longer  period  had 
elapsed  before  the  commencement  of  the  suit,  and  there- 
fore he  was  not  liable  to  this  action.  This  objection  was 
however  overruled.  The  defendant  further  insisted,  that 
a»  this  building  was  partly  on  the  plaintifTs  land,  the  ac- 
tion ought  to  have  been  trespass^  and  not  case.  The 
learned  Judge  left  this  question  to  the  jury,  whether  the 
fJaiptiff^s  enjoyment  of  the  light  and  air  was  diminished 
to  a  greater  degree  than  it  would  have  been  if  the  building 
had  been  erected  on  the  defendant's  moiety  of  the  wall  only. 
The  jury  found  in  the  negative.  A  verdict  was  then  taken 
for  the  plaintiff,  with  liberty  to  move  to  enter  a  nonsuit. 

KeUy  having  obtained  a  rule  accordingly, 

(a)  See  2  C.  M.  &  R.  128. 
II  H  2 
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^^\SLf^'*"*       Bompas,  Serjt.,  Humfrey^  and  Barsiow,  now  shewed 

cause. — The  first  question  is^  whether  the  defendant  is 
protected  by  the  Building  Act|  14  Geo.  S,  c.  78,  s.  43.    It 
is  thereby  enacted,  "  that  any  party-fence  wall  now  built,  or 
hereafter  to  be  built^  may  be  raised  by  and  at  the  expense 
of  the  proprietor  or  occupier  of  the  ground  on  either  side 
adjoining  thereto ;  but  no  party-fence  wall  shall  hereafter  be 
built  upon  or  against,  or  used  as  a  party- wall,  unless  the  same 
be  of  the  materials,  height,  and  thickness,  hereinbefore  di- 
rected for  party- walls,  to  ther  ate  or  class  of  buildings  so  to 
be  erected  against  or  upon  the  same.     And  in  case  of  the 
insufficiency  of  such  wall  for  the  purposes  aforesaid,  or  if, 
jnstead  of  such  party- fence  wall,  there  be  only  a  wooden 
fence,  the  proprietor  or  occupier  of  either  of  the  adjoining 
premises  shall  be  at  liberty,  at  his  own  expense,  to  take  down 
such  wall  or  fence,  and  erect  a  new  party-wall  in  lieu  thereof, 
making  good  every  damage  that  may  accrue  to  the  adjoining 
premises  by  such  rebuilding;  so,  nevertheless,  as  that  such 
new  party- wall  shall  not  extend  on  the  surface  of  such  ad- 
joining ground  more  than  seven  inches  beyond  the  centre 
line  of  such  party-fence  wall  or  fence ;  but  no  proprietor 
or  occupier  of  such  adjoining  premises,  shall  make  use  of 
such  party-wall  otherwise  than  as  a  party-fence  wall,  unless 
he,  she,  or  they,  pay  a  proportionable  share  of  the  whole 
expense  of  erecting  such  parts  of  such  wall,  according  to 
the  use  he,  she,  or  they  shall  make  of  the  same,  at  the  rates 
aforesaid."      The  object  of  that  enactment  is,  that  by 
having  substantial  separations  between  the  houses,  injuries 
by  fire  might  be  prevented ;  but  it  was  not  intended  to 
protect  the  party  from  the  collateral  consequences  result- 
ing from  his  building  the  new  party-wall;  and  there  is 
nothing  which  shews  any  intention  in  the  legislature  to 
alter  or  interfere  with  the  private  rights  of  the  parties  in 
other  respects,  as  to  whether  the  building  is  a  nuisance  or 
not.     The  statute  only  gives  to  persons  a  right  to  go  on 
the  moiety  of  another  party,  in  doing  certain  acts,  which 
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at  common  law  they  were  not  at  liberty  to  do,  but  it  leaves  ^BfcA.  of  Pleat, 
them  still  liable  for  all  collateral  injuries  which  result  from  ^     ^ 

their  act.  The  act  provides  also  that  surveyors  shall  be  ap-  Wells 
pointed ;  but  their  duty  is  only  to  see  that  the  wall  is  of  ouV. 
a  sufficient  thickness,  not  to  see  whether  the  party  erects 
a  building  on  that  wall  which  is  a  nuisance  to  his  neigh- 
bour. There  is  no  clause  which  provides  anything  with 
respect  to  the  collateral  rights  of  the  parties ;  but  the  act 
says,  that  if  the  party  is  entitled  to  build  the  wall,  he  may 
go  on  the  premises  of  other  parties  to  build  one  moiety  of 
it.  The  100th  section  protects  a  person  for  anything  done 
in  pursuance  of,  and  by  the  authority  of,  the  act,  but  it  can- 
not apply  to  collateral  injuries,  and  to  protect  persons  who 
avail  themselves  of  the  provisions  of  the  act  to  commit 
other  wrongs.  [Parker  B. — ^The  act  of  Parliament  does  not 
enable  a  man  to  darken  his  neighbour's  lights.  Trespass 
will  not  lie,  because,  so  far  as  respects  the  mere  act  of 
building  on  the  plaintiff's  wall  is  concerned,  the  statute 
authorizes  him  to  do  so.]  The  case  of  Titterton  v.  Con- 
yer${fl)  differs  in  circumstances,  but  the  principle  laid 
down  by  the  Judges  is  the  same,  and  may  be  considered 
as  having  determined  this  point.  In  that  case  it  was  de- 
cided that  the  Building  Act  has  not  destroyed  the  right  to 
lat^al  windows  which  existed  before  that  act.  Gibbs, 
C  J.,  there  says,  *^  we  are  clearly  of  opinion  that,  notwith- 
standing the  Building  Act,  the  plaintiff's  right  to  his  lateral 
lights  remained."  The  principle  is,  that  the  act  is  not 
intended  to  interfere  with  the  collateral  rights  of  the 
parties. 

The  second  objection  was  to  the  form  of  the  action. 
The  defendant,  admitting  that  the  Building  Act  does  not 
protect  him,  contends  that  an  action  on  the  case  is  not 
maintainable,  because  the  injury  which  is  complained  of 
is  in  consequence  of  an  act  which  is  in  part  a  trespass* 

(a)  5  Taunt.  465. 
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Exch.  of  PUat,  But  there  is  no  force  in  that  argument,  as  this  is  ooe  of 

those  injuries  for  which  the  party  has  the  option  of  two 
remedies— either  to  bring  case  or  trespass.  There  are 
many  cases  in  which  it  has  been  held  that  a  party  may 
waive  the  direct  tort,  and  bring  an  action  for  the  conse- 
quential damage  which  he  has  sustainedi  as  in  Bnmseamb 
Y.  Bridges  (a)  and  Smith  v.  Goodwin  (6).  (Another  objectioii 
was^  that  assuming  this  proceeding  to  be  protected  by  the 
Building  Act,  though  not  justified  by  it,  yet  the  action  ought 
to  have  been  brought  within  three  months,  pursuant  to  the 
100th  section;  and  Wordsworth  v.  Harley(€),  Roberts  v. 
Read  {d),  Sutton  v.  Clarke  {e),  and  Lord  Oakley  v.  T%e 
Kensington  Canal  Company  {/),  were  cited ;  bnt  as  the 
Court  did  not  come  to  any  decision  as  to  this  objection,  k 
has  been  thought  proper  to  omit  the  argument.) 

Kelly t  Adolphusy  and  R.  V.  Richards,  contfrd.-^  The 
action  is  misconceived.  The  real  grievance  complained  of 
is,  that  the  defendant  has  laid  bricks  and  other  incum- 
brances on  the  plaintiff's  land,  which  is  a  direct  treapasi, 
and  the  subject  of  an  action  of  trespass ;  and  it  is  imma- 
terial whether  the  wall  is  continued  or  not,  and  the  plain- 
tiff's lights  have  been  thereby  obstructed.  The  jury  have 
found,  in  substance,  that  the  obstruction  to  the  plaintiff's 
lights  is  as  great  from  the  part  built  on  the  plaintiff's 
moiety  of  the  wall  as  from  the  whole ;  so,  if  the  wall  buOt 
on  the  defendant's  moiety  were  pulled  down,  and  the  oAcr 
moiety  only  left,  the  building  of  which  was  clearly  an  act 
of  trespass,  the  injury  complained  of  would  still  remaiii* 
Suppose  the  plaintiff  pulled  down  the  moiety  of  the  wafl 
on  his  own  land,  then  an  injury  might  arisGe  from  the  waD 
on  the  defendant*s  moiety :  but  that  is  not  complained  of 

(a)  1  B.  &  Cr.  145;  2D.  &  R.  (c)  1  B.  &  Ad.  391. 
-5^-  (d)  16  East,  215. 

(b)  4  B.  &  Ad.  413;  1  Nev.  &  (e)  1  Marsh.  429. 
^^an.  371.  (/)  5  B.  &  Ad.  138. 
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in  this  action.     It  is  not  disputed  that  the  act  done  is  the    Exch^rf  Pleat, 
subject  of  an  action  of  trespass^  but  the  plaintiff  contends  ^ 

that  the  defendant  is  liable  in  case^  for  an  abuse  of  this  Wells 
parliamentary  licence.  Even  if  that  be  so,  the  declaration  qoV. 
should  have  been  specially  framed,  that  by  abuse  of  the 
privileges  of  the  act  the  injury  was  done.  The  defen- 
dant would  then  have  known  what  charges  he  had  to  meet. 
But  there  is  no  such  distinction  as  that,  contended  for. 
Either  the  act  done  is  justified  by  the  statute,  or  it  still 
remains  a  trespass  according  to  the  nature  of  the  injury. 
Suppose  the  statute  gave  a  clear  authority  to  do  the  act 
on  the  land  of  another,  and  the  defendant  exceeded  hi3 
authority,  the  plaintiff  must  bring  trespass*  The  building 
of  this  wall  does  not  make  the  plaintiff  and  defendant 
joint-tenants  of  it ;  and  therefore  the  defendant  has  no 
right  to  go  on  the  plaintiff's  land  and  pull  down  the  part 
of  the  wall  which  stands  on  the  plaintiff's  moiety.  If  he 
did,  he  would  subject  himself  to  an  action  of  trespass, 
Maiis  V.  Hawkins  (a) ;  and  that  shews  that  trespass  is  the 
proper  form  of  action  for  an  injury  committed  on  the 
plaintiff's  land.  [Parte^  B. — You  must  not  assume  that 
trespass  is  the  only  form  of  action.  There  is  a  case  in 
Com.  Dig.  Action  on  the  Case  for  a  Nuisance,  A.,  where  it 
was  held  that  such  an  action  lies  for  a  nuisance  to  the 
habitation  or  estate  of  another :  as  if  a  man  build  a  house 
hanging  over  the  house  of  another,  whereby  the  rain  falls 
upon  it.]  The  contrary  appears  to  have  been  decided  in 
Pickering  v.  Rudd  (6).  [Parke,  B. — No ;  that  point  was 
not  decided  (c).  It  was  thought  by  Lord  Ellenborough  to 
be  a  very  nice  question,  whether  trespass  was  maintain- 
able.] 

(a)  5  Taunt.  20.  siderable  distance  from  the  sur^ 
(6)  1  Stark.  N.  P.  C.  56.  face,  and  occasions  inconvenience 
(c)  The  marginal  note  is  as  fol-  to  B.     Quare — whether  B.'s  re- 
lows: — ''  A.  erects  a  board,  which  medy  is  by  action  of  trespass,  or 
projects  over  B*%  land,  at  a  con-  an  action  on  the  case ?" 
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Exch,  of  Pietu,      Secondly f  the  defendant  was  protected  by  the  Building 

Act  in  building  this  wall,  and  he  was  fully  justified  in  so 
doing.  The  defendant  was  empowered  by  the  forty-third 
section  to  raise  the  wall,  and  if  in  so  doing  he  commits  any 
injury,  it  is  but  exceeding  the  authority  given  him.  Sup- 
pose the  defendant  had  built  beyond  the  limit  of  seven 
inches  on  the  plaintiff's  land,  would  that  have  altered  the 
form  of  action  ?  The  moment  the  party  begins^to  ruse 
the  party-fence  wall,  although  it  is  protected  by  the  sta- 
tute, yet  still  it  is  a  trespass.  The  placing  of  bricks  on  a 
person's  land  is  a  trespass;  the  continuing  them  there 
is  also  a  trespass.  As  the  Building  Act  autliorises  the 
raising  of  the  wall,  it  by  necessary  implication  justifies 
the  consequential  injury  which  arises  therefrom.  If  the 
wall  is  not  protected  by  the  statute,  it  would  be  a  good 
replication  to  say  it  was  an  illegal  wall,  so  far  as  respected 
the|  obstruction  of  the  windows.  [Parke^  B. — Supposing 
this  building  to  have  been  erected,  and  that  it  afterwards, 
and  after  the  period  of  the  limitation  of  action  had  elapsed, 
became  a  nuisance  by  an  offensive  trade  being  carried  on 
in  the  building,  would  the  plaintiff  be  without  remedy! 
Is  not  that  a  strong  illustration  to  shew  that  the  statute 
does  not  apply  to  authorize  collateral  injuries  which  result 
from  the  building  of  the  wall  ?] — On  the  third  objection, 
as  to  the  limitation  of  time,  they  cited  PrtUi  v.  HiUman  (a), 
Lloyd  V.  Wigney  (Jb),  and  Wordsworth  v.  Harley  (c). 

Lord  Abinger,  C.  B. — The  finding  of  the  jury  raises 
the  principal  doubt  in  this  case. — The  action  is  one 
brought  by  the  plaintiff  for  a  nuisance  in  obstructing  his 
lights.  The  first  answer  to  the  action  was,  that  the  build- 
ing was  erected  partly  on  the  property  of  the  plaintiff;  and 
the  jury  have  found  that  the  obstruction  is  as  great  from 
the  building  on  tlie  plaintiff's  soil  as  from  that  on  the 

(a)  4  B.  &  Cr.  269;  6  D.  &  R.  (b)  6  Bing.489;  4  M.  &P.222. 

360.  (c)  1  B.  &  Ad.  391. 
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defendant*8  soil  also.     It  is  said  that  the  action  should  have  iSfcA.  of  PUat, 
been  trespass.    No  case  has  been  cited  to  shew^  that  where  ^  '  ^ 

an  injury  has  been  done»  partly  by  an  act  of  trespass,  and        Wells 
partly  by  that  which  is  not  an  act  of  trespass,  but  the  qdV. 

subject  of  an  action  on  the  case,  the  plaintiff  is  bound  to 
adopt  one  or  the  other  form  of  action.  I  can  see  no  reason 
which  prevents  the  present  form  of  action  from  being  re^ 
sorted  to,  that  would  not  be  equally  applicable  to  an 
action  of  trespass.  If  the  argument  be  good  for  any- 
thing, that  an  action  on  the  case  cannot  be  maintained, 
by  parity  of  reasoning  an  action  of  trespass  could  not: 
so  that  it  would  prove  that  the  plaintiff  is  not  entitled 
to  maintain  any  action.  I  should  have  thought  that 
the  plaintiff  might  bring  either  action,  case,  or  tres- 
pass. Suppose  a  person  to  be  affected  in  the  enjoyment 
of  a  water-course  by  the  erection  of  a  weir,  partly  placed 
on  his  own  land  and  partly  on  his  neighbour's :  that 
which  was  placed  on  his  own  land  would  be  the  subject 
of  an  action  of  trespass.  If  the  acts  be  both  done  at  the 
same  time,  and  there  be  a  common  injury,  it  seems  to  me 
the  plaintiff  may  bring  either  case  or  trespass,  alleging 
the  common  damage.  There  are  not  wanting  analogies 
to  shew,  that  where  there  is  a  common  injury,  there  may 
be  a  common  remedy,  and  a  party  may  adopt  either ;  as  in 
the  cases  of  nuisances,  where  the  act  is  committed  in  one 
county,  and  the  effect  is  produced  in  another,  the  venue  may 
be  laid  in  either.  However  specious  the  argument  which  has 
been  urged,  it  will  not  bear  investigation ;  but  the  result  is, 
that  the  party  might  have  brought  either  form  of  action.  It 
has  however  been  argued,  that  the  plaintiff  could  not  have 
sustained  any  injury  from  the  portion  of  the  wall  built  on  the 
defendant's  soil,  and  that  this  is  inferred  from  the  verdict 
of  the  jury.  But  that  was  not  their  meaning ;  it  could  not 
be  the  case,  unless  the  part  of  the  wall  on  the  defendant's 
soil  were  transparent.  They  did  not  mean  that  the  injury 
to  the  plaintiff  was  not  equally  affected  by  the  part  on  the 
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BseK  of  PUatt  defendant's  soil  as  by  that  on  the  plaintiff's.     A  second 

objection  was,  that  the  injury  complained  of  is  justified  by 
the  Building  Act,  or  if  not,  that  the  defendant  is  protected 
by  the  limitation  of  time,  and  by  the  want  of  due  notice  of 
action.  Neither  of  these  objections  can  be  maintained. 
The  Building  Act  was  intended  to  prevent  any  action  of 
trespass  or  case  from  being  brought  against  a  person  for 
doing  the  precise  things  which  are  authorized  by  that  act 
to  be  done,  and  was  not  intended  to  apply  to  cases  not 
contemplated  by  the  act,  nor  to  collateral  transactions, 
but  to  the  injuries  naturally  and  immediately  arising 
from  the  acts  of  the  parties.  If  there  be  any  direct  or 
incidental  injury^  a  notice  may  be  required,  and  the  pro- 
tection afforded  by  the  statute  would  apply.  That  might 
be  the  case  of  a  private  injury,  resulting  from  something 
required  to  be  done  by  the  act.  The  party  would  bring 
an  action  of  trespass,  and  if  the  defendant  were  to  justify 
under  the  Building  Act,  the  plaintiff  might  reply  that  he 
had  done  something  not  justified  by  that  act,  and  therefore 
had  become  a  trespasser  ab  initio  ;  as  if  the  act  required 
the  wall  to  be  raised  to  a  certain  height  only,  and  the 
party  raised  it  higher,  he  would  be  a  trespasser  ab  imiio. 
In  this  particular  case,  where  the  party-fence  wall  is  raised, 
the  act  prescribes  no  limit,  but  the  legislature  wished  to 
give  the  party  the  right  of  doing  with  his  neighbour's  wall 
what  he  might  otherwise  legally  have  done  with  his  own; 
therefore,  the  act  justifies  that  trespass,  but  not  the  colla- 
teral consequences  resulting  from  it.  If  an  injury  result 
directly  from  the  act,  the  party  is  justified ;  but  if  a  nuisanec 
result  from  it,  that  is  a  collateral  injury,  and  is  not  justified 
by  it,  and  a  notice  of  action  is  not  required.  Suppose  a 
party  to  raise  a  fence-wall,  and  build  a  chimney  in  it,  and 
kindle  a  fire  in  it,  whereby  a  nuisance  is  created,  after  the 
three  months  have  elapsed,  is  the  neighbour  preveated 
from  bringing  his  action  ?  It  is  said  that  it  might  have 
been  brought  when  the  chimney  was  erected ;  but  there 
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was  no  cause  of  action  until  the  furnace  was  lighted,  and  AwA.  cf  pum, 
the  smoke  created.  Those  acts,  indeed,  which  are  the 
necessary  and  immediate  consequences  of  the  act  done 
under  the  Building  Act  may  be  justified  under  it,  as  they 
may  be  the  subject  of  a  precise  action ;  but  not  such  con* 
sequential  injuries  as  the  present. 

Parke,  B. — I  entirely  concur  with  the  Lord  Chief 
Baron.  The  first  question  is,  whether  this  is  a  case  within 
the  Building  Act  at  all,  so  as  to  be  justifiable  under  the 
general  issue.  The  second  is,  whether,  supporing  it  to 
be  so,  the  defendant  is  protected  by  the  limitation  of 
action  and  the  want  of  notice  ?  I  am  disposed  to  agree 
that  the  cause  of  action  does  date  from  the  first  act  of 
trespass,  but  that  it  runs  on  with  the  continuance  of  the 
injury.  But  the  present  case  is  not  within  the  Building 
Act;  it  is  clearly  out  of  the  purview  of  it.  The  object  of 
that  act  was  the  preservation  of  the  houses  of  this  city 
from  fire.  (His  Lordship  here  read  the  43rd  section.) 
The  legislature  intended  to  enable  any  person  to  make  a 
more  complete  party-wall,  and  therefore  gave  him  liberty 
to  do  that  which,  but  for  that  act,  he  would  have  no  right 
to  do,  having  in  view  to  secure  the  general  protection  of 
property.  By  allowing  the  owner  of  one  moiety  to  treat 
the  whole  as  his  own,  subject  to  a  provision  as  to  the 
materials  to  be  used,  the  object  of  the  legislature  is  ef- 
iected*  The  party  is  left  to  all  the  consequences. of  the 
met,  and  no  reference  is  made  to  the  eventual  damage 
which  may- be  caused  by  that  wall.  That  appears  to  have 
been  wholly  out  of  the  contemplation  of  the  legislature. 
If  it  turns  out  that  what  has  been  done  was  unnecessary, 
it  is  not  within  the  Building  Act ;  so,  if  the  wall  be  built 
so  high  as  to  create  a  nuisance,  it  is  not  within  it.  It  is 
not  necessary,  therefore,  to  consider  from  what  time  the 
cause  of  action  accrues,  or  the  form  of  the  notice.  But 
then  comes  the  question,  is  an  action  on  the  case  main- 
tainable ?  and  it  is  contended  that  it  is  not,  on  two  grounds. 
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Exch.  of  Pleas,  The  first  is  clearly  put,  that  this  is  an  act  not  capable  of 

severance.  It  appears  to  me  that  the  plaintiff  has  an 
option  as  to  the  form  of  action,  and  the  more  natural 
remedy  is  an  action  on  the  case.  Besides  the  instance 
mentioned  by  the  Lord  Chief  Baron,  which  is  a  case  where 
the  plaintiff  necessarily  has  an  option  of  bringing  the  action 
in  the  one  county  or  another,  either  in  that  where  the 
cause  of  the  nuisance  is  erected,  or  in  that  where  the  io* 
jury  takes  place,  there  are  other  instances  in  which  an 
action  of  trespass  or  on  the  case  may  be  brought ;  as  where 
damage  is  done  to  a  carriage,  which  is  occasioned  by  an 
immediate  act  of  carelessness,  the  plaintiff  may  bring  tres- 
pass or  case ;  Moreton  v.  Hardern  (a),  Williams  ▼.  Hol- 
land (6).  Again,  another  is  mentioned  in  Com.  Dig.f 
Action  upon  ihe  Case  for  a  Nuisance,  A,  where  a  man  builds 
a  house  overhanging  another's,  so  that  the  rain  falls  upon 
it,  an  action  on  the  case  is  maintainable.  Here,  the  act 
of  the  projection  is  itself  a  trespass,  yet  the  old  authorities 
lay  it  down  that  case  may  be  brought :  and  though  the 
act  of  the  building  on  the  joint  wall  was  in  part  a  trespass, 
yet,  as  the  effect  of  the  act  altogether  was  to  deprive  the 
plaintiff  of  his  light,  he  was  justified  in  bringing  an  action 
on  the  case.  So  in  the  instance  put  by  the  Lord  Chief 
Baron  of  the  weir,  as  the  effect  is  that  the  plaintiff  is  dis- 
turbed in  the  enjoyment  of  his  watercourse,  he  may  bring 
an  action  on  the  case,  though  a  trespass  contributed  to  the 
injury.  I  think  an  action  on  the  case  is  more  appropriate, 
though  probably  an  action  of  trespass  might  have  been 
maintained.  But  the  ground  of  complaint  is,  that  the 
defendant  has  used  his  own  property  so  as  to  injure  his 
neighbour,  and  has  abused  the  parliamentary  privilege  of 
raising  the  fence-wall  to  the  detriment  of  another.  This 
is  not  a  case  where  the  plaintiff  could  have  received  com- 
pensation in  an  action  for  the  trespass  in  building  the  wall 

(a)  4  B.  &  C.  223;  6  D.  &  R.         (b)  10  Bing.  1 12;  3  M.  &  Scott, 
275.  540. 
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BoLLAKD,  B. — I  shall  confine  my  observations  to  one  Eseh.  of  Pieeu, 
point  only,  and  that  is,  whether  the  defendant  is  within  *  ^ 

the  provisions  of  the  Building  Act.  Now,  the  43rd  section  Wblls 
was  introduced  solely  with  the  view  of  protecting  the  build-  qdt. 
ings  in  the  metropolis,  and  it  consists  of  two  branches. 
In  the  first  it  directs  how  the  party-walls  shall  be  mechani- 
cally constructed ;  and  from  that  part  of  the  clause  it  ap- 
pears that  where  there  is  a  party-fence  wall,  the  proprietor 
of  one  part  may  build  upon  the  whole  wall,  but  in  so  doing 
he  must  be  regulated  by  the  directions  given  in  the  act. 
The  section  then  goes  on  to  provide  that  he  is  not  to 
extend  the  party-wall  beyond  a  certain  space ;  and  then 
the  clause  provides  for  the  enjoyment  of  the  party-wall, 
and  requires  that  the  person  who  is  desirous  of  using  it 
should  pay  part  of  the  expenses  incurred  in  building  it. 
So  that  it  appears  to  me  that  the  directions  in  the  section 
are  confined  to  the  regulation  of  the  structure  and  enjoy- 
ment of  the  wall,  but  there  is  no  provision  for  the  injury 
which  may  result  from  the  building  in  any  other  way. 

V 

Rule  discharged. 


Richardson  and  Wife  v.  Robertson. 

Assumpsit  tor  money  had  and  received.     Plea,  non  Where  it  ap« 

assumpsit.    At  the  trial  before  Lord  Abingevy  C.  B.,  at  !^m  of  money 

the  London  Sittings  after  last  Hilary  Term,  the  plain tiflFa  to^^he^ufn'ti^ 

proved  an  acknowledgment  by  the  defendant  that  he  had  afteraction 

in  bis  hands  the  sum  of  100/.  belonging  to  the  plaintiffs,  there  was  no 

The  defendant  oflFered  to  prove  in  reduction  of  damages,  Srcourf  "on"'* 

that  since  the  action  was  commenced  he  had  paid  50/.  to  motion,  the 

payment  not 

the  plaintiff's   wife.      The   Lord   Chief  Baron   was   of  being  denied, 

allowed  the 
damages  to  be 

reduced  by  that  sum.     Qiutre,  whether  payment  either  before  or  after  action  brought  is  admis« 

able  in  evidence  in  reduction  of  damages? 
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.Bxeh-ofPieas,  opinion  that  the  evidence  was  inadmissible,  and  refused 

s^^,^*^/  to  receive  it,  but  gave  the  defendant's  counsel  leave  to 

Richardson  move  to  reduce  the  dapiages  if  thei  Court  should  be  of 

Robertson,  opinion  that  it  ought  to  have  been  received. 

Steer  obtained  a  rule  accordingly,  against  which 

Hoggins  now  shewed  cause. — The  rule  o{  Hilary  Tem^ 
4  WiU.  4,  Assumpsit  No.  3,  requires  that  payment  shall 
be  pleaded,  and  the  word  ''  payment "  means  payment 
before  action  brought.  The  17th  Rule,  as  to  the  payment 
of  money  into  court,  applies  to  cases  where  money  is  paid 
into  court  after  the  action  has  been  commenced,  and  re- 
quires that  it  shall  be  pleaded  in  bar  of  the  further  main* 
tenance  of  the  action.  That  might  have  been  done  in  the 
present  case. 

Lord  Abinger,  C.  B. — This  is  not  a  motion  for  a  new 
trial,  but  to  reduce  the  amount  of  the  verdict  by  the  sum 
which  has  been  paid,  and  which  payment  is  not  denied. 
The  Court  think  that  the  payment  should  have  been 
pleaded  according  to  the  strict  rule  of  pleading ;  but  as 
the  payment  is  not  denied,  we  think  the  verdict  may  be 
reduced. 

Parke,  B. — The  same  reasoning  which  allows  the  ad- 
mission of  evidence  of  payment  before  action  brought,  ap- 
plies to  the  case  of  payment  after  the  action  has  been 
commenced.  It  has  been  decided  (a)  that  evidence  of  the 
former  may  be  given,  though  not  specially  pleaded;  whe- 
ther rightly  or  not  is  another  question.  The  Judges  cer- 
tainly concurred  in  the  ruling  of  Lord  Dennum,  C.  J.,  at 
NiH  Prius  in  Lediard  v.  Boucher  (6). 

Alderson,  B. — The  Court  give  no  opinion  upon  the 
point  raised  as  to  the  right  of  giving  payment  in  evidence 

(a)  See  Shirlei/  v.  Jacobs,  2  Bing,  N.  C.  88.        (b)  7  Car.  &  P.  1. 
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to  reduce  the  damages.     This  case  is  decided  on  its  par-   Exch.  of  Pieat, 

ticular  circumstances.  ^ 

» ^^^^ 

Richardson 
^  ©. 

♦  Robertson. 

Forbes  r.  Crow. 

XN  this  case  a  notice  of  trial  had  been  given  for  the  Sit-  ^he  notice  of 
tings  in  London  on  the  23rd  ot  April ;  but  the  plain  tiff,  not  *^'  **3r  conti- 

°  ^  ^  .  nuance  must 

being  prepared  for  trial,  gave  notice  of  trial  by  continu-  be  given  the 
ance  to  the  next  Sittings,  two  days  only  before  the  former  time  befinl  the 
Sittings.  °«^'5*  ^^ «™' 

^  ^  expires  as  in 

On  a  former  day  in  this  term  Petersdorff  obtained  a  '^e  case  of 
rule  for  the  costs  of  the  day  for  not  proceeding  to  trial,  on  countennand. 
the  ground  that  the  notice  of  continuance  was  insuffi- 
cient.    He  moved  on  an  affidavit,  stating  that  the  defen- 
dant and  his  witnesses  resided  more  than  forty  miles  from 
London. 


Humfrey  shewed  cause. — All  the  books  of  practice  lay 
it  down  that  two  days'  notice  of  continuance  is  sufficient; 
and  they  do  not  take  any  distinction  as  to  cases  where 
the  parties  reside  above  forty  miles  from  London.  Un- 
doubtedly, where  there  is  a  notice  of  countermand,  the 
rule  is,  that  where  the  parties  reside  above  forty  miles 
from  London,  there  must  be  six  days  notice. 

Per  Curiam, — The  Master  informs  us  that  there  is  that 
distinction  which  has  been  alluded  to,  and  there  is  no  rea- 
son why  there  should  be  any  difference  in  the  practice 
between  the  notice  of  continuance  and  the  notice  of  coun- 
termand. It  ought  to  be  put  on  the  same  footing  as  the 
notice  of  countermand,  and  it  must  be  understood  in  fu- 
ture that  the  same  notice  shall  be  required  for  both. 

The  rule  was  discharged,  the  defendant's  costs  to  be 
'  costs  in  the  cause. 
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Exeh,  of  Pleat, 
1836. 


HuTToN  V.  Warren,  Clerk. 


A  custom  of  the  AsSVMPSIT.^The  declaration  stated,  that  the  plain- 
which  the  tenant  tifTi  on  the  25th  of  March^  1833,  became  tenant  to  the 
^tingTic^I  defendant,  who  then  was  rector  of  the  parish  of  Wroot, 
ingtotheooorte  in  the  countv  of  Lincoln,  of  a  certain  farm,  glebe  land, 

of  good  bus-  ,  ,  ,  , 

bandry,  if  en-  premises,  and  tithes,  with  the  appurtenances,  situate  in  the 

ting/to^recdre  ^^^^  parish,  upon  the  terms  and  conditions  that  the  plain- 

Sd  *^L'*"**'  tiff*  his  executors,  administrators,  or  assigns,  should  and 

ing  tenant  a  would  during  the  Said  tenancy  manage,    till,    sow,   and 

reasonable 

allowance  for  Cultivate  the  said  farm,  &c.,  in  a  husbandlike  manner, 
b^towed  onThe  according  to  the  custom  of  the  country,  and  that  the  de- 
arabieiandin     fendaut  should,  after  the  expiration  of  the  said  tenancy, 

the  last  year  of  .        *  '' 

the  tenancy,  make  and  pay  to  the  plaintiff*  all  such  reasonable  allow- 
leave'the^  ances  as  the  plaintiff*,  as  off'-going  tenant,  should,  accord- 
manure  for  Oie  ijjg  jQ  jjjg  custom  of  the  country,  be  entitled  to  receive 
wiU  purchase  from  the  defendant  in  respect  of  any  tillage,  sowing,  or 
duded  by  a  Cultivation  of  the  said  farm,  &c.  according  to  the  custom 
the*iieMe under  ^^  ^^^  country.  The  declaration  then  averred  mutual 
^'^  ^^°'^*  promises,  and  proceeded  to  allege  that  the  plaintiff*  con- 
sume three-  tinned  such  tenant  until  the  25th  of  March,  1834,  when 
hay  and  straw  the  said  tenancy  was  determined  by  notice  from  the 
andsp^the  defendant  to  quit  the  farm:  that  the  plaintiff*,  during 
manure  arising  the  said  tenancy,  to  wit,  on  the  first  of  February,  183S, 

therefrom}  and  i  ^  o  i  •  i  /• 

leave  such  of  it  and  on  Other  days,  &c.,  according  to  the  course  of  good 
sospread^on  husbandry,  and  in  tilling,  &c.  the  said  farm  according  to 
the  land  for  the  ^j^g  custom  of  the  countrv,  bestowed  his  work  and  labour, 

use  of  the  land-  •'      ^  ^  ' 

lord,  on  receiv-  and  used  sceds  and  corn  in  sowing  divers  parts  of  the 
price  for  iu        said  farm,  &c.  with  barley,  blend-corn,  and  clover,  and 

other  seeds,  and  also  betowed  his  work  and  labour  in 
cultivating  the  said  barley,  &c.,  until  the  determination 
of  the  said  tenancy,  and  was  by  the  determination  there« 
of  prevented  from  enjoying  the  crops  arising  from  the 
said  barley,  &c. ;  and  the  plaintiff,  according  to  the  cus- 
tom of  the  country,  was,  as  off*-going  tenant,  entitled  to 
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certain  fair,  reasonable,  and  customary  allowances  in  re-  JBxeh.  ^  PUat, 
spect  of  such  tillage  &c.,  amounting  in  the  whole  to  the  ^ 

sum  of  99/.  Ts.  6d, ;  yet  the  defendant  would  not  pay  the       Hutton 
same,  &c  Warreit. 

Pleas--^r«/,  non-assumpsit ;  secondly^  that  the  plaintiff 
was  not  tenant  to  the  defendant  on  the  terms  and  con- 
ditions in  the  declaration  mentioned ;  thirdly ^  that  the 
plaintiff,  according  to  good  husbandry,  and  in  tilling  &c. 
according  to  the  custom  of  the  country,  did  not  bestow 
his  work  or  labour,  or  use  any  seed  or  com,  &c.,  or  bestow 
his  work  or  labour  on  the  said  barley  &c.,  modo  et  formd; 
fourthly i  that  the  plaintiff,  according  to  the  custom  of  the 
country,  was  not  entitled  as  off-going  tenant,  &c.:  on 
all  which  issues  were  joined. 

At  the  trial  before  Gaselee,  J.,  at  the  last  Summer 
Assizes  for  the  county  of  Lincoln,  it  appeared  that  the 
plaintiff  took  the  farm,  which  consisted  of  the  parsonage- 
bouse  and  glebe  of  the  parish  of  Wroot,  in  the  year  1811, 
by  lease  from  Dr.  Warren,  the  then  incumbent,  the  father 
of  the  defendant,  at  a  rent  of  150/.,  and  had  occupied  it 
ever  since,  until  he  quitted  it  as  hereafter  mentioned.  In 
October 1 183f ,  Dr.  Warren  resigned  the  living,  and  the  de- 
fendant was  presented  to  it.  At  Michaelmas,  1833,  the  de- 
fendant gave  the  plaintiff  notice  to  quit  at  the  Lady  Day 
following ;  and  in  the  following  October  an  interview  took 
place  between  the  plaintiff  and  defendant,  and  the  at- 
torney of  the  latter,  when  there  was  a  discussion  as  to 
the  plaintiff's  sowing  a  particular  field,  and  whether  he 
was  to  be  allowed  for  the  crop.  The  defendant  and  his 
attorney  insisted  that  the  plaintiff  was  bound  by  the  cus- 
tom of  the  country  to  sow  it,  and  to  keep  the  farm  in 
regular  course ;  and  a  formal  notice  was  accordingly 
given  to  the  plaintiff  by  the  defendant's  attorney,  a  few 
days  afterwards,  not  to  neglect  to  cultivate  the  farm  in 
due  course  of  husbandry,  according  to  the  custom  of  the 
country.    The  plaintiff  quitted,  pursuant  to  the  notice, 

VOL.  I.  II  M.  w. 
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^^^^^*  at  L€uhf  Day,  18S4.  It  was  proyed,  that  according  to 
^  the  custom  of  the  country,  a  tenant  was  bound  to  cnk»- 
HuTTOH  vate  the  farm  according  to  a  certain  course  of  husbandry, 
Warkbn.  and  was  entitled,  on  quitting,  to  a  fair  allowance  for  seeds 
and  labour  on  the  arable  land,  and  was  bound  to  leave 
the  manure  on  the  land,  if  the  landlord  chose  to  purchase 
it ;  and  a  land-valuer,  who  had  been  employed  by  the  d^ 
fendant  in  1833  to  value  the  plaintiflTs  tenant-right,  stated 
that  the  farm  was  cultivated  according  to  the  due  course 
of  husbandry,  and  valued  the  allowance  to  be  made  to 
him  at  the  sum  of  95/.  lis.  S^cL  For  the  defendant, 
witnesses  having  been  first  called  for  the  purpose  of  shew- 
ing that  the  custom  did  not  apply  to  glebe  land,  that  do 
tenant  was  entitled,  by  the  custom,  to  off-gomg  allowances, 
who  had  not  paid  them  on  coming  in,  and  that  the  valua- 
tion made  by  the  plaintiflp's  witness  was  much  too  high; 
the  lease  under  which  the  plaintifi^  originally  occupied  was 
put  in ;  it  was  dated  ^nd  January,  1811,  and  was  a  d^ 
mise  for  six  years,  to  commence  at  Lady  Day  following, 
of  the  parsonage-house  and  glebe  land,  and  the  tithes  of 
the  whole  parish  of  Wroot,  at  an  annual  rent  of  1502.  ton 
die  house  and  land,  and  200/.  for  the  tithes ;  to  be  void  on 
the  death,  resignation,  &c.,  of  the  lessor ;  and  contained 
covenants  by  the  plaintiff,  that,  at  the  end  or  other  sooner 
determination  of  the  term,  he  should  quit,  jrield,  and  de- 
liver up  the  premises  in  good  order  and  condition  to  the 
lessor  and  his  successors,  **  and  also  should  spend  and 
consume  three  parts  in  four  of  the  hay  and  straw  arising 
from  the  said  glebe  land  and  tithes  so  demised  as  afore- 
said, upon  the  said  glebe  land,  and  spread  and  bestow  the 
compost  or  manure  arising  therefrom  or  thereby  upon  the 
said  glebe  land,  or  some  part  or  parts  thereof,  and  should 
leave  such  part  of  such  compost  or  manure  as  should  not 
be  so  spread  or  bestowed  on  the  said  premises  at  the  end 
or  other  sooner  determination  of  the  said  term,  upon 
the  said  premises,  to  and  for  the  use  of  the  said  J.  W.  at 
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his  successorSj  he  or  his  succesors  paying  a  reasonable  ^^^  ^f  P^<"» 
price  for  the  same."    It  was  contended  that  the  effect  of  ^  ' 

this  latter  stipulation  was  to  exclude  the  custom  of  the       Hdttom 
country  as  to  the  allowances  on  quitting.     The  learned      Warren. 
Judge  reserved  the  pointy  and  a  verdict  was  found  for  the 
plaintiff* for  95/.  l7s.6^(L 

In  Michaelmas  Term,  Balguy  obtained  a  rule  nisi  for  a 
nonsuit,  pursuant  to  the  leave  reserved  ;  against  which,  in 
the  present  term, 

Humfrey  and  Waddington  shewed  cause. — First,  the 
plaintiff*  is  not  now  bound  by  the  stipulations  of  the  lease 
at  all.  The  defendant  is  no  party  to  it ;  and  although, 
when  a  tenant  holds  on  after  the  expiration  of  a  lease 
under  the  same  party  by  whom  the  lease  was  granted,  he 
holds  on  the  terms  of  the  lease,  so  far  as  they  are  appli> 
cable,  that  does  not  apply  to  a  case  like  the  present, 
where  the  lease  had  expired  long  before  the  relation  of 
landlord  and  tenant  commenced  between  these  parties.  At 
all  events,  the  lease  is  only  primd  facie  evidence  of  the  con* 
tract,  and  may  be  rebutted  by  the  conduct  of  the  parties. 
Here,  the  evidence  shews  that  the  parties  have  themselves 
construed  the  terms  on  which  they  were  going  on  as  being 
governed  by  the  custom  of  the  country,  and  that  the  lease 
was  not  considered  as  defining  the  tenns  of  their  contract. 
And  the  course  taken  by  the  defendant  on  the  trial  shews 
the  same ;  for  he  did  not  resort  to  the  lease  until  he  had 
reason  to  believe  that  his  attempts  to  shew  the  non-appli* 
cability  of  the  custom  in  the  particular  case  would  not  avail 
him.  If  the  defendant,  when  he  gave  the  plaintiff  notice 
to  cultivate  according  to  the  custom,  did  believe  that  he 
was  holding  under  the  lease,  his  conduct  was  grossly 
fraudulent. 

But,  tf^cond/y,  the  custom  is  not  excluded,  but  is  per- 
fectly consistent  with  the  stipulations  of  the  lease.     Parol 

I  i2 
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Exeh.  of  Pleas,  CTidence  is  admissible  to  introduce  the  custom  as  part  of 
^^^'  ^  the  contract  between  the  parties,  in  all  cases  except  where, 
either  in  express  terms,  or  by  necessary  implication,  the 
covenants  in  the  lease  exclude  the  custom.  Now  here 
there  is  one  covenant  only  relating  to  the  terms  of  quitting 
or  the  manner  of  cultivation,  and  that  of  a  very  limited 
nature,  viz.  the  stipulation  that  the  tenant  shall  consume 
three-fourths  of  the  hay  and  straw  on  the  land,  and 
spread  the  manure  arising  from  it,  and  leave  such  as  shall 
not  be  so  spread  at  the  end  of  the  term  on  the  premises 
for  the  lessor,  he  paying  a  reasonable  price  for  it.  If 
this  covenant  excludes  the  custom,  no  terms  of  eulihaiion 
at  all  are  imposed  on  the  tenant,  except  as  to  consuming 
the  hay  and  straw  upon  the  land.  If  the  custom  is  to  be 
held  excluded,  it  must  be  held  to  be  a  mutual  and  reci- 
procal exclusion  of  all  that  either  party  was  bound  to  do 
under  the  custom.  Therefore,  the  plaintiff  was  not  bound 
to  cultivate  in  a  husbandlike  manner,  for  no  such  cove- 
nant is  to  be  founded  in  the  lease.  And  the  argument  goes 
to  this  extent,  that,  if  there  be  the  slightest  stipulation  in 
the  lease  for  any  payment  to  be  received  by  the  tenant, 
though  it  be  one  not  referring  at  all  to  the  mode  of  culti- 
vation, that  excludes  all  other  allowances  for  every  thing 
done  in  the  due  course  of  husbandry.  There  is  no  case 
which  furnishes  an  authority  for  such  a  conclusion,  al- 
though the  dictum  of  Bay  ley ,  J.,  in  Webb  v.  Plummer  (a), 
that ''  where  the  lease  specifies  any  of  the  terms  of  quitting, 
we  must  then  go  by  the  lease  alone,"  may  appear  to  go  so 
far:  but  it  is  submitted  that  that  cUcium  must  be  thus  quali- 
fied ; — that  where  the  tenant  covenants  to  do  certain  things, 
and  there  follow  stipulations  for  allowances  as  to  some  of 
those  things,  it  thence  follows  as  a  consequence  that  he  is 
not  to  have  allowances  for  the  others.  To  make  this  case 
like  Webb  v.  Plummer,  the  lease  should  have  contained 

(a)  2  B.  &  Aid.  7^* 
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a  covenant  by  the  tenant  to  sow  the  land  in  the  last  year,  ExcH,  qfPUas, 
and  to  leave  the  manure,  and  then  a  stipulation  that  he  ^  ^'  ^ 
should  be  paid  for  the  manure  only.  Here  there  is  no  Button 
Stipulation  to  cultivate  in  any  particular  way,  so  as  to  pro-  Warbbn. 
duce  any  manure.  Senior  v.  Armitbge  (a)  was  precisely 
the  converse  of  the  present  case.  There,  the  lease  sti- 
pulated that  the  manure  should  be  used  on  the  farm,  and 
left  at  the  end  of  the  term,  mthoui  payment ;  and  the 
custom  of  the  country  for  the  landlord  to  make  the  tenant 
a  reasonable  compensation  for  labour,  tillage,  sowing,  and 
materials,  to  be  provided  in  the  away-going  year,  was  held 
not  to  be  excluded.  That  case  appears,  indeed,  to  go  to 
the  extent  that  the  custom  applies,  unless  it  is  excluded  by 
express  words.  [Alderson,  B. — Is  that  good  law  to  that 
extent  now  ?]  It  is  not  necessary  to  contend  that  it  is. 
[Parkct  B. — ^In  Webb  v.  Plummer^  Mr.  Justice  Bayley,  if 
his  recollection  was  accurate,  seems  to  have  supposed 
that  the  stipulation  as  to  leaving  manure  had  nothing  to 
do  with  the  terms  of  quitting ;  for  he  says  the  lease  in 
Senior  v.  Armitage  was  wholly  silent  as  to  the  terms  of 
quitting.]  That  construction  reconciles  the  two  cases. 
The  principle  stated  by  Lord  Mansfield  in  Wigglesworth 
V.  DaUison  (6),  is  applicable — ''  The  custom  does  not 
alter  or  contradict  the  agreement  in  the  lease;  it  only 
superadds  a  right  which  is  consequential  to  the  taking.'* 
[AUerson,  B. — Could  the  tenant  have  been  sued  for  not 
cultivating  according  to  the  custom?]  It  is  submitted 
that  he  could,  according  to  the  principle  laid  down  by 
Ijord  Mansfield,  [Alderson^  B. — ^The  reason  given  by 
him, ''  that  the  custom  of  a  particular  place  may  rectify 
what  would  otherwise  be  imprudence  or  folly,*'  would 
apply  as  well  to  varying  the  lease  as  to  supplying  it.] 
Holding  V.  Pigoti  (c)  is  another  authority  in  favour  of  the 
plaintiff*    In  Roberts  v.  Barker  {d),  as  in  Webb  v.  Plum- 

(a)  Holt's  N.  P.  G.  197.  (<;)5Moo  &P.427;  7BiDg.465. 

(6)  Dovgl  201.  {d)  I  C.  &  M.  808. 
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Bxeh.  of  Pleat,  mer^  there  was  a  stipulation  in  the  lease  applying  di- 
^    rectly  to  the  same  subject-matter  to  which  the  custom 
HoTTON       applied. 

Warrsw. 

Balgutf  and  Miller,  coniri. — First,  the  plaintiff  was 

holding  under  the  defendant  on  the  terms  of  the  lease. 
There  was  no  evidence  of  any  new  contract  on  the  expira- 
tion  of  the  lease  in  1817^  or  on  the  resignation  of  the 
lessor ;  the  parties,  therefore,  must  be  taken  at  both  these 
periods  to  have  continued  on  the  terms  of  the  original 
contract  entered  into  by  the  lease.  It  is  said,  that  the 
conversation  proved  to  have  taken  place  after  the  notice 
to  quit,  was  evidence  of  a  new  contract  that  the  plaintiff 
should  hold  on  the  terms  of  the  custom  of  the  country. 
But  that  was  no  more  than  an  intimation  to  the  plaintiff 
that  he  was  not  to  leave  the  land  waste;  an  obligation 
which  the  very  relation  of  landlord  and  tenant  imposed 
upon  him,  without  reference  to  the  custom.  If  there  had 
been  no  specific  contract,  he  could  not  have  done  that 
[Parke,  B. — He  could,  if  he  chose ;  it  is  not  waste  at  com- 
mon law,  either  wilful  or  permissive,  to  leave  the  land  un- 
cultivated. In  order  to  oblige  him  to  farm  according  to 
good  husbandry,  you  must  have  either  some  express  con- 
tract, or  some  implied  contract  from  the  custom  of  the 
country.]  The  notice,  at  all  events,  meant  no  more  than 
what  is  always  understood  between  landlord  and  tenant 
as  being  the  duty  of  the  latter. 

Then,  with  regard  to  the  other  point ;  it  tnay  be  con- 
sidered as  if  it  arose  between  the  original  parties  to  the 
lease.  To  entitle  himself  to  these  allowances  as  against 
the  original  lessor,  the  plaintiff  ought  to  have  expressly 
stipulated  for  them ;  if  he  omits  to  do  so,  but  does  stipulate 
for  others,  Webb  v.  Plummer  is  a  distinct  authority  that 
he  cannot  claim  them.  But  it  is  said  there  was  no  stipu- 
lation in  this  lease  as  to  the  terms  of  quitting.    But  surely 
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the  cofenant  as  to  leaving  the  manure  for  the  use  of  the  ^'^^M/"^^' 
landlord  is  one  of  the  terms  of  quitting^  though  there  v^-v-— i^ 
might  be  many  others.  The  parties  are  contemplating  the  Button 
expiration  of  the  tenancy,  and  what  is  then  to  be  done  Warkkv. 
between  them  with  respect  to  the  manure.  The  mention 
of  that,  therefore,  according  to  Webb  ▼.  Plummer,  is  a 
virtual  esKlusion  of  every  other  stipulation  referring  to 
the  ex|Mration  of  the  tenancy.  Bayley,  J.,  in  that  case, 
says  without  qualification — *'  If  a  lease  speaks  distinctly  of 
the  allowances  to  be  made  upon  quitting,  it  seems  to  me  to 
exclude  all  others  which  are  not  named."  Holroyd^  J., 
expresses  himself  to  the  same  effect.  The  only  possible 
inference  ftom  that  case  is,  that,  where  any  one  or  more 
terms  on  which  the  partieiT  are  to  separate  are  introduced 
into  the  lease,  the  introduction  of  them  is  an  exclusion  of  all 
others.  Semor  v.  Amdtage  does  not  apply ;  here  the  sti- 
pulation ^hqoestion  is  in  accordance  with  the  custom,  not 
in  breach  of  it.  [Parke^  B. — No;  it  applies  only  to  three- 
fourths  of  the  manure.]  The  observation  of  Lord  Lynd* 
kursi,  C.  B.,  in  Roberts  v.  Barker  (a),  applies  to  the  present 
case — that  "  if  the  parties  meant  to  be  governed  by  the 
custom  in  any  respect,  there  was  no  necessity  for  any  sti- 
pulation, as,  by  the  custom,  the  tenant  would  be  bound  to 
leave  the  manure,  and  would  be  entitled  to  be  paid  for  it.*' 
That  case  much  resembles  the  present  in  its  circumstances, 
and  was  also,  like  this,  the  case  of  a  party  holding  on  the 
terms  of  an  expired  lease.  .  -     ' 

Parks,  B. — ffh  will  take  some  time  to  consider  this 
case,  and  will  endeavour  to  obtain  a  fuller  account  of  the 
decision  in  Sefdor  v.  ArmUage.  It  is  very  important  to 
lay  down  the  rule  with  clearness  if  we  can. 

i 

Cur.  adv.  vult. 

(a)  1  C.  &  M.  810. 


474  CASES  IN  THE  BXCHEQUBR, 

Bxeh.  of  PUat,      In  this  teiTii  the  judgment  of  the  Court  was  delivered 
1836.         - 

HuTTON  Parke,  B.  (After  stating  the  pleadings,  he  continued :) 

Warren.  — It  appeared  on  the  trial  that  the  plaintiff  took  the  farm 
of  the  late  incumbent,  the  father  of  the  defendant,  on  the 
2nd  of  January,  1811,  by  a  lease  under  seal,  comprising 
the  tithes  of  the  parish  also^  at  the  rent  of  150/.  for  the 
farm,  and  200/.  for  the  tithes,  payable  at  Michaelmas  and 
Lady  Day i  for  the  term  of  six  years  from  Lady  Day ,  1811, 
if  the  lessor  should  so  long  continue  incumbent.  The 
plaintiff  occupied  until  October,  1832,  when  the  incum- 
bent resigned,  and  the  defendant,  his  son,  succeeded  him 
in  the  living.  The  plaintiff  continued  to  occupy  the  farm 
and  tithes,  paying  the  same  rent,  at  the  same  times,  until 
Lady  Day,  1834,  when  he  quitted,  in  pursuance  of  a  notice 
given  to  him  by  the  defendant ;  and  he  claimed  in  this 
action  the  allowances  for  seed  and  labour  due  to  the  off- 
going  tenant  by  the  custom  of  the  country. 

The  defendant  resisted  the  claim,  on  the  ground  that 
he  held  under  the  terms  of  the  written  lease,  and  that 
by  those  he  was  not  entitled  to  any  such  allowances. 

It  was  proved,  that,  by  the  custom  of  the  country,  a 
tenant  was  bound  to  farm  according  to  a  certain  course  of 
husbandry  for  the  whole  of  his  tenancy,  and  at  quitting 
was  entitled  to  a  fair  allowance  for  seed  and  labour  on  the 
arable  land ;  and  was  obliged  to  leave  the  manure,  if  the 
landlord  would  purchase  it. 

In  October,  1833,  after  the  notice  to  quit,  the  defendant, 
his  agent,  and  the  plaintiff,  had  an  interview,  and  the 
agent  insisted  that  the  plaintiff  should  sow  the  arable  land, 
and  that  he  was  bound  to  keep  the  farm  in  regular  course. 
The  plaintiff  accordingly  did  afterwards  sow  the  arable 
land,  for  which  he  claimed  the  compensation  in  question. 

Two  points  were  made  on  the  argument  before  us  ;  firH, 
whether  the  plaintiff  was  bound  by  the  terms  of  the  lease 
at  all,  after  the  resignation  of   the   lessor;    seamdlyf 
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whether,  if  he  was,  those  terms  excluded  him  from  this  ^**!^^'*"' 

.  1836. 

Claim.  N*.^^^—./ 

Upon  the  first  point  we  think  that  the  plaintiff  must  be  Hijtton 
taken,  in  the  absence  of  evidence  to  the  contrary,  to  have  Warrkn. 
held  under  the  defendant  on  the  same  terms  that  he  held 
under  his  father,  so  far  as  those  terms  were  applicable  to 
a  tenancy  from  year  to  year.  No  evidence  was  given  to 
the  contrary  on  the  trial,  and  indeed  this  objection  does 
not  appear  to  have  been  there  raised  on  the  part  of  the 
plaintiff. 

The  second  question  requires  some  consideration.  The 
custom  of  the  country  as  to  cultivation  and  the  terms  of 
quitting  with  respect  to  allowances  for  seed  and  labour, 
is  clearly  applicable  to  a  tenancy  from  year  to  year;  and 
therefore  if  this  custom  was,  by  implication,  imported  into 
the  lease,  the  plaintiff  and  defendant  were  bound  by  it 
after  the  lease  expired. 

We  are  of  opinion  that  this  custom  was,  by  implication, 
imported  into  the  lease. 

It  has  long  been  settled,  that,  in  commercial  transactions, 
extrinsic  evidence  of  custom  and  usage  is  admissible  to 
annex  incidents  to  written  contracts,  in  matters  with  re- 
spect to  which  they  are  silent.  The  same  rule  has  also 
been  applied  to  contracts  in  other  transactions  of  life,  in 
which  known  usages  have  been  established  and  prevailed ; 
and  this  has  been  done  upon  the  principle  of  presumption 
that,  in  such  transactions,  the  parties  did  not  mean  to  ex- 
press in  writing  the  whole  of  the  contract  by  which  they 
intended  to  be  bound,  but  a  contract  with  reference  to 
those  known  usages.  Whether  such  a  relaxation  of  the 
strictness  of  the  common  law  was  wisely  applied,  where 
formal  instruments  have  been  entered  into,  and  particularly 
leases  under  seal,  may  well  be  doubted ;  but  the  contrary 
has  been  established  by  such  authority,  and  the  relations 
between  landlord  and  tenant  have  been  so  long  regulated 
upon  the  supposition  that  all  cwstomary  obligations,  not 
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^«*- j//^«»  altered  by  the  contract,  are  to  remain  in  force,  that  it  is 
1800.  -  ^  .  1  * « 

^...^^^...^     too  late  to  pursue  a  contrary  course ;  and  it  would  be  pro- 

HuTTON       ductive  of  much  inconvenience  if  this  practice  were  now 

Waseen.      to  be  disturbed. 

The  common  law,  indeed,  does  so  little  to  prescribe  the 
relative  duties  of  landlord  and  tenant,  since  it  leaves  the 
latter  at  liberty  to  pursue  any  course  of  management 
he  pleases,  provided  he  is  not  guilty  of  waste,  that  it  is 
by  no  means  surprising  that  the  Courts  should  have  been 
favourably  inclined  to  the  introduction  of  those  regulations 
in  the  mode  of  cultivation  which  custom  and  usage  have 
established  in  each  district  to  be  the  most  beneficial  to 
all  parties. 

Accordingly,  in  Wigglesworth  v.  DaUison,  afterwards 
affirmed  in  a  writ  of  error,  the  tenant  was  allowed  an  away- 
going  crop,  though  there  was  a  formal  lease  under  seaL 
There  the  lease  was  entirely  silent  on  the  subject  of  sudi 
a  right,  and  Lord  Mansfield  said  that  the  custom  did  not 
alter  or  contradict  the  lease,  but  only  superadded  some- 
thing to  it. 

This  question  subsequently  came  under  the  considera- 
tion of  the  Court  of  King's  Bench  in  the  case  of  Senior 
V.  Armitage,  reported  in  Mr.  Holies  Nisi  Prims  Cases* 
In  that  case,  which  was  an  action  by  a  tenant  against  his 
landlord  for  a  compensation  for  seed  and  labour  under  the 
denomination  of  tenant-right,  Mr.  Justice  Bayley^  on  its 
appearing  that  there  was  a  written  agreement  between  the 
parties,  nonsuited  the  plaintiff.  The  Court  afterwards 
set  aside  that  nonsuit,  and  held,  as  appears  by  a  manuscript 
note  of  that  learned  Judge,  that,  though  there  was  a  written 
contract  between  landlord  and  tenant,  the  custom  of  the 
country  would  be  still  binding,  ij  not  inconsistent  with  the 
terms  of  such  written  contract ;  and  that,  not  only  all 
common-law  obligations,  but  those  imposed  by  custom, 
were  in  full  force  where  the  contract  did  not  vary  them. 
Mr.  Holt  appears  to  have  stated  the  case  too  strongly 
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when  he  taid  that  the  Court  held  the  custom  to  be  opera-  ^ck.  of  PUas, 
tive,  **  unless  the  agreement  in  express  terms  excluded  it ;  '*  '  ^ 

and  probably  he  has  not  been  quite  accurate  as  attributing  Hutton 
a  similar  opinion  to  the  Lord  Chief  Baron  Thompson^  who  WAauBxr. 
presided  on  the  second  trial.  It  would  appear  that  the 
Court  held  that  the  custom  operated,  unless  it  could  be 
collected  flrom  the  instrumenti  either  expressly  or  im- 
pliedly, that  the  parties  did  not  mean  to  be  governed  by 
it 

On  the  second  trial,  the  Lord  Chief  Baron  Thompson 
held  that  the  custom  prevailed,  although  the  written  in- 
strument contained  an  express  stipulation  that  all  the  ma- 
nure made  on  the  farm  should  be  spent  on  it  or  left  at  the 
end  of  the  tenancy,  trithout  any  compensation  being  paid. 
Such  a  stipulation  certainly  does  not  exclude  by  implica- 
tion the  tenant's  right  to  receive  a  compensation  for  seed 
and  labour. 

The  next  reported  case  on  this  subject  is  that  of  Webb 
V.  Plummer,  in  which  there  was  a  lease  of  down  land,  with 
a  covenant  to  spend  all  the  produce  on  the  premises,  and 
to  fold  a  flock  of  sheep  upon  the  usual  part  of  the  farm ; 
and  also,  in  the  last  year  of  the  term,  to  carry  out  the 
manure  on  parts  of  the  fallowed  farm  pointed  out  by  the 
lessor,  the  lessor  paying  for  the  fallowing  land  and  carry- 
ing out  the  dung,  but  nothing  for  the  dung  itself,  and 
paying  for  grass  on  the  ground,  and  thrashing  the  com. 
The  claim  was  for  a  customary  allowance  for  foldage^  (a 
mode  of  manuring  the  ground),  but  the  Court  held,  that, 
BM  there  was  an  express  provision  for  some  payment  on 
quitting  for  the  things  covenanted  to  be  done,  and  an 
omission  of  foldage,  the  customary  obligation  to  pay  for 
the  latter  was  excluded.  No  doubt  could  exist  in  that 
ease  but  that  the  language  of  the  lease  was  equivalent  to  a 
stipulation  that  the  lessor  should  pay  for  the  things  men- 
tioned, and  no  more. 

The  question  then  is,  whether,  from  the  terms  of  the 
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Bxeh.  of  Phas,  lease  DOW  under  consideration,  it  can  be  collected  that  the 

parties  intended  to  exclude  the  customary  obligation  to 
make  allowances  for  seed  and  labour. 

The  only  clause  relating  to  the  management  of  the  farm 
(except  the  covenant  to  repair)  is  one  which  stipulated 
that  the  plaintiff  shall  spend  and  consume  on  the  farm 
three-fourths  of  the  hay  and  straw  arising  not  only  from 
the  farm  itself,  but  from  the  demised  tithes  of  the  whole 
parish,  and  spread  the  manure,  leaving  such  as  should  not 
be  spread  at  the  end  of  the  term  for  the  use  of  the  land- 
lord, on  paying  a  reasonable  price  for  the  same.  This 
provision  introduces  and  has  a  principal  reference  to  a 
subject  to  which  the  custom  of  the  country  does  not  apply 
at  all,  namely,  the  tithes,  and  imposes  a  new  obligation  on 
the  tenant  dehors  that  custom,  and  then  qualifies  that  obli- 
gation by  an  engagement  on  the  landlord's  part  to  give  a 
remuneration,  by  re-purchasing  a  part  of  the  produce  in  a 
particular  event.  It  is  by  no  means  to  be  inferred  from 
this  provision  that  this  is  the  only  compensation  which  the 
tenant  is  to  receive  on  quitting.  If,  indeed,  there  had 
been  a  covenant  by  the  tenant  to  plough  and  sow  a  cer- 
tain portion  of  the  demised  land  in  tlie  last  year,  being 
such  as  the  custom  of  the  country  required,  he  being  paid 
on  quitting  for  the  ploughing,  or  to  plough,  sow,  and 
manure,  he  being  paidybr  the  manuring,  the  principle  of  ex- 
pressumjacit  cessare  taciturn,  which  governed  the  decision 
in  Webb  v.  Plummer,  would  have  applied  ;  but  that  is  not 
the  case  here.  The  custom  of  the  country  as  to  the  obli- 
gation of  the  tenant  to  plough  and  sow,  and  the  cor- 
responding obligation  of  the  landlord  to  pay  for  such 
ploughing  and  sowing  in  the  last  year  of  the  term,  is  in  no 
way  varied.  The  only  alteration  made  in  the  custom  is, 
that  the  tenant  is  obliged  to  spend  more  than  the  produce 
of  the  farm  on  the  premises,  being  paid  for  it  in  the  same 
way  as  he  would  have  been  for  that  which  the  custom 
required  him  to  spend. 
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We  are  therefore  of  opinion  that  the  plaintiff  is  entitled   Exeh.  of  Pleat, 
to  recover,  and  the  rule  must  be  discharged.  *-      ^  '  - 

HUTTON 

Rule  discharged.  ^' 


LaNGTON  r.  ViNEY. 

x^HANDLESS  had  obtained  a  rule  to  set  aside  an  at-  where,onthew- 
tachment  issued  against  the  sheriff  in  this  cause,  on  pay-  ^"^k'for  tetdng 
ment  of  costs.     On  cause  being  shewn  by  J.  Jervis^  the  ««>^e  •"  f^tach- 

,  .       ment  Against 

only  question  discussed  was,  whether  the  bail-bond  should  the  sheriff  on 
stand  as  a  security  or  not;  and  the  rule  was  made  abso-  ^^I'^the^oniy 
lute,  the  bail-bond  to  stand  as  a  security.  question  made 

*'  was,  whether 

the  bail-bond 

Jervis  now  stated  that  it  was  in  consequence  of  an  error  '^louid  stand  as 

■  a  security,  and 

as  to  the  dates  that  the  Court  had  been  led  to  conclude  that  the  Court  made 

the  plaintiff  had  lost  a  trial,  and  that  he  could  not  now  con-  with  that  term, 

tend  that  the  bail-bond  ought  to  stand  as  a  security  :  but  J"iL!S»eitif  ^ 

he  applied  to  have  the  rule  discharged,  on  the  ground  that  discovered  that 

!/»•••  •  ***  error  had 

the  affidavits  on  which  it  was  obtained  were  improperly  been  made  in 
intitled;  and  he  cited  Clothier  v.  Ess  (a)  as  an  authority   that  he  was  not 
that  such  an  objection  was  not  waived  by  the  appearing  to  ^*^2an-^*d^* 
oppose  the  rule  on  the  merits,  and  using  affidavits  in  op-'  stand  as  a  se- 

.  .  curity: — Held, 

position.  that  he  could 

not  then  urge  a 

Alderson,  B. — Here  it  was  considered  on  all  hands  to  the  affidaviu 
that  the  rule  was  to  be  absolute,  and  the  only  matter  dis-  ^j^^^^ob* 
cussed  was,  whether  it  was  to  be  on  the  terms  of  the  bail-  tained. 
bond  standing  as  a  security.     Surely  you   cannot  after 
that  go  into  a  matter  which  has  no  reference  to  the  terms 
on  which  the  rule  is  to  be  made  absolute,  but  it  is  to  pre- 
vent its  being  made  absolute  at  all. 

Per  Curiam. — This  objection  is  too  late. 

Rule  absolute. 

(a)  3  Moo.  &  So.  216 ;  2  Dowl.  P.  C.  731. 
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Exch.  of  Pleas, 

1^^-  Fisher  r.  Wainwright. 

In  assumpsit,      ASSUMPSIT. — The  first  count  of   the   declaration 

Ihe  d^cUration''^  ®^*®^'  ^^^^  '^®  defendant  had  drawn  a  bill  of  exchange 
waa  on  an  under-  for  30/.  upon  onc  Guff  /  that  Cruff  had  accepted  it  and  in- 
defendanttopay  dorsed  it  over ;  that  the  said  bill  was  lying  due  at  the 
charges,' and  ex-  ^^^^  o{  England;  and  in  consideration  that  the  plaintiff 
pentet,  as  the      would  take  it  up.  and  pay  the  amount  thereof  for  the  ho* 

plaintiff  (an  at-  r»  r  j 

toraey)  should  nour  of  the  defendant,  and  would  sue  Guy  in  his  the 
tion  to  be     ~     plaiutiflP's  name  upon   the  bill,  the   defendant  promised 

awiMt^G^on!  a  ^^  P*^y  ^™  ^^^  amount  of  all  such  costs,  charges,  and  ex- 
biii  of  exchange  penses  as  he  should  incur,  bear,  sustain,  and  be  put  to, 
defendant  on  a.,  by  reason  of  his  commencing  and  prosecuting  such  action. 
L^ll'^an'd^Wcihf  The  count  then  alleged,  that  the  plaintiff  did  take  up  the 
the  plaintiff  had  bill  and  pay  the  amount  for  the  honour  of  the  defendant, 

agreed  to  take  *^   "^ 

up  for  the  ho-  and  that  he  sued  Guy,  and  incurred  costs  to  the  amount 
fendant  in  the  ^^  ^^^'  ^^^'  ^*  >  ^^at  then  G«y  became  bankrupt,  and 
"wmiff^de"^  *®  neither  he  nor  the  defendant  had  paid  that  sum.  In  the 
dared  as  in-  sccond  count  the  plaintiff  declared  as  indorsee  of  the  bSI. 
bill ;  the  third    There  were  also  counts  for  money  paid,  and  on  an  account 

was  for  money      t^^at-oA 
paid  ;  the  fourth   ^^^^^' 

on  an  account         The  defendant  pleaded  to  the  first  count,  payment  into 

stated.     On  the  '^  .  »  f  / 

first  count  the  court  of  4/.,  to  which  the  plaintiff  replied  damages  ulira. 

into"court  a"  ^^  ^^^  second  count,  that,  after  the  bill  became  due,  the 

Sr  Idnfff^  defendant  paid  the  sum  of  14/.  16*.  in  part  satisfaction 

costs  out  of  thereof,  and  gave  the  plaintiff  another  bill  for  16^  &., 

pocket.    On  the  r»   «.  •  j  i      i  •  i 

second  count,      drawn  by  one  Day  on  one  iSaotne,  accepted  by  nim,  and 

the  ultimate  Is- 
sue was,  whether  a  bill  subsequently  given  by  the  defendant  to  the  plaintiff  was  given  in  satirfK- 
tion  of  the  first,  or  as  a  collateral  security. 

The  plaintiff  first  gave  a  particular  of  demand  applicable  only  to  the  count  on  the  hill  of  ex* 
change.  The  defendant  obtained  an  order  for  particulars  **  of  the  bill  of  costs,  charges,  and 
expenses  mentioned  in  the  first  count  of  the  declaration  :"  and  the  plaintiff  thereupon  deliToed  s 
particular,  containing  a  copy  of  his  whole  bill  of  costs  in  the  action  agains  G,,  and  also  the 
amount  of  the  bill  and  interest.  At  the  trial,  the  Judge  ruled  that  the  costs  out  of  podiet  only 
could  be  recovered  on  the  first  count : — Held,  that  the  particulars  were  su£Bdent  to  enable  the  plain- 
tiff to  recover  the  rest  of  the  bill  of  costs  under  the  account  staled. 

The  defendant  gave  in  evidence,  for  the  purpose  of  proving  that  the  second  bill  was  given  by 
way  of  satisfaction,  an  unsigned  account  of  the  plaintiff's  claims,  which  had  been  delivered  by  hiin 
to  the  defendant  for  the  purpose  of  their  being  proved  under  G.*s  bankruptcy;  and  one  item  of 
which  was  the  amount  of  the  bill  of  costs : — Held,  that  this  was  not  such  evidence  of  an  account 
stated  as  would  have  enabled  the  plaintiff  to  recover  the  costs  on  the  account  stated,  if  his  par- 
ticulars had  been  insufficient  for  that  purpose. 
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indorsed  by  Day  to  the  defendanti  which  bill  was  not  due  £^*  rf  ^f^<u, 
at  the  commencement  of  this  action,  in  satisfaction  of  the  ^ 

residue.  To  this  plea  the  plaintiff  replied,  that  the  said  Fisher 
sum  of  142.  16«.  was  not  paid  as  alleged  in  the  plea,  and  Waimwright. 
that  the  plaintiff  received  the  bill  of  exchange  therein 
mentioned  on  the  terms  of  its  remaining  in  his  hands  as  a 
security,  and  in  consequence  of  his  forbearing  to  proceed 
thereon  until  a  certain  day,  before  which  the  former  bill 
was  to  have  been  paid ;  and  that  it  was  not  piud  before 
that  day.  The  rejoinder  denied  that  the  latter  bill  was 
(^▼en  on  the  terms  mentioned  in  the  replication. 

The  plaintiff  delivered,  under  a  Judge's  order,  general 
particulars  of  demand  as  follows : — 

**  The  plaintiff  seeks  to  recover  the  principal  sum  of 
SUL  8s.  6<Lf  being  the  balance  of  the  sum  of  SO/L,  money 
paid  and  advanced  by  the  plaintiff  to  take  up  a  bill  of  ex- 
change drawn  by  the  defendant  upon  and  accepted  by 
one  fV*  H*  Guy,  and  a  further  sum  for  interest  thereon 
to  the  day  of  payment  or  signing  final  judgment." 

The  defendant  took  out  a  summons  and  obtained  an 
order  &r  particulars  *'  of  the  bill  of  costs,  charges,  and 
expenses  mentioned  in  the  first  count  of  the  declaration;" 
whereupon  the  plaintiff  delivered  a  copy  of  his  bill  of 
costs  in  the  action  agunst  Guy,  amounting  to  11/.  14«.  6d.; 
to  which  he  added  also  the  bill,  30/.,  and  four  months*  in- 
terest, 10««,  making  in  the  whole  i2L  4«.  6d. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  Hilary  Term,  it  was  proved  for  the  plaintiff 
that  the  defendant  had  requested  him  to  take  up  the  30A 
bin,  and  had  promised  to  pay  the  costs  of  the  action 
against  Guy,  if  the  plaintiff,  who  was  an  attorney,  would 
sue  Guy  in  his  own  name.  Those  costs  amounted  to 
1 1/.  14««  Gd,  of  which  the  costs  out  of  pocket  were  3L  Is.  6d. 
After  Guy  became  bankrupt,  the  defendant  promised  to  pay 
the  bill  of  costs,  and  made  appointments  for  that  purpose, 
but  failed  to  do  so.   The  Lord  Chief  Baron  was  of  opinion. 
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^^'^tSCF^^*   that,  as  the  first  count  was  framed,  only  the  costs  oat  of 

"^—i-.,^ — '     pocket  could  be  recovered  upon  it ;  and  they  were  covered 

Fisher        by  the  money  paid  into  court.     The  defendant  proved 

Wainwrioht.    payment  to  the  plaintiff  of  the  sum  of  18/.,  and  the  giving 

of  the  bill  for  1 61.  6s. ;  but  there  was  a  controversy  be- 
tween the  parties  as  to  the  terms  on  which  it  was  gifen. 
In  order  to  shew  that  it  was  given  in  satisfaction,  the 
defendant  put  in  an  account  (not  signed)  delivered  to  him 
by  the  plaintiff  for  the  purpose  of  proving  the  several 
payments  made  on  account  of  the  transaction  under  Guy^$ 
bankruptcy,  in  which  it  was  so  represented.  The  first 
item  of  that  account  was,  *^  Costs  to  be  paid,  11/.  14«.  GdL" 
The  learned  Judge  left  it  to  the  jury  to  say,  whether  the 
second  bill  was  given  as  payment  or  by  way  of  collateral 
security ;  and  they  found  that  it  was  given  as  pajrment. 
His  Lordship  then  stated  that  he  thought  there  was  suffi- 
cient evidence  on  the  account  stated  to  warrant  the  jury 
in  giving  a  verdict  for  the  plaintiff  on  that  count  for  the 
balance  of  7/.  4«.  6d.  due  in  respect  of  the  costs.  A  ver- 
dict was  accordingly  found  for  the  plaintiff  on  the  account 
stated,  for  that  amount,  and  for  the  defendant  on  the  other 
counts. 

On  a  former  day  in  this  term,  KeUy  obtained  a  role 
nisi  to  enter  a  verdict  for  the  defendant  on  the  account 
stated,  or  for  a  new  trial,  on  the  ground  that  the  plaintiff's 
particulars  were  not  so  framed  as  to  allow  him  to  give  any 
evidence  of  an  account  stated  ;  the  bill  of  costs  furnished  in 
the  second  particular  being  applicable  only  to  the  first 
count,  as  to  which  the  plaintiff  had  been  satisfied  by  the 
money  paid  into  court. 

BotnpaSy  Serjt,  and  W.  H.  Watson^  now  shewed  cause. 
— The  plaintiff  is  entitled  to  retain  his  verdict  on  the  ac- 
count stated.  The  defendant  had,  by  the  particulars,  sub- 
stantial notice  of  all  that  the  plaintiff  sought  to  recover  in 
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the  action,  viz.  the  balance  due  on  the  original  bill,  and  £*ch,  of  Pietu, 
the  costs  of  the  action  against  Guy,  and  could  not  have  ^ 

been  mbled.  The  particular  first  delivered  clearly  points  Fishee 
to  the  count  for  money  paid.  The  second,  though  it  Wainwrioht. 
was  delivered  in  consequence  of  the  defendant's  applica- 
tion for  a  particular  of  the  costs,  &c.  "  mentioned  in  the 
first  count,"  is  not  itself  limited  in  its  terms  to  such  charges 
as  could  be  recovered  under  that  count,  but  comprehends 
all  the  matters  in  respect  of  which  the  plaintiff*  could  re- 
cover in  the  action — viz.  his  whole  bill  of  costs,  the  bill  of 
exchange,  and  the  interest.  The  plaintiff*  more  than 
obeyed  the  Judge's  order,  and  furnished  a  statement,  not 
of  the  costs  merely,  but  of  his  whole  demand.  Unless, 
therefore,  the  effect  of  the  particular  was  limited  by  the 
terms  of  the  Judge's  order,  he  has  clearly  a  right  to  give 
evidence  of  his  claim  for  costs  under  any  count  of  the  de- 
claration. But  it  cannot  be  said  that  it  was  so  limited. 
Particulars  are  not  bound  to  such  precision  of  terms  as  a 
declaration;  all  that  is  necessary  is,  that  they  shall  be 
sufficiently  plain  as  that  the  defendant  cannot  be  misled 
by  them.  Thus,  in  Harrison  v.  Wood  {a) ^  disbursements 
were  held  recoverable  under  an  item  in  a  particular  of  de- 
mand, for  '^  cash  advanced.'*  In  Lambirthy.  Roff{b)^ 
where  the  plaintiffs,  who  were  spirit-merchants,  delivered 
a  bill  of  particulars  for  goods  sold  by  them  '^  in  their  trade 
of  brewers^  (the  action  being  for  spirits  supplied  to  the 
defendant),  the  Court  held  that  the  variance  was  imma- 
terial, inasmuch  as  the  defendant  could  not  have  been  mis- 
led by  it.  Davis y,  Edwards {c)^  and  Brawny.  Hodgson  (d), 
are  authorities  to  the  same  effect.  The  latter  case  is 
strongly  in  point,  for  there  the  particular,  if  technically 
construed,  applied  to  the  first  count  of  the  declaration, 


(a)  8  Bing.  371 ;  1M.&  Scott,      597. 
536.  (c)  3  M.  &  Sel.  380. 

{b)  Ibid.  411;   1  M.  &  Scott,         (d)  4  Taunt.  189. 

VOL.  I.  K  K  M.  W. 
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Exeh.  of  Pleat,  which  was  for  goods  sold  and  delivered;  but  the  plaintiff 

was  allowed  to  apply  it  to  the  other  count  for  money 


Fisher  But  the  defendant's  own  evidence,  viz.  the  account  pot 

Waimwriqht.    in  by  him^  shews  that  he  knew  the  plaintiff  did  not  limit 

his  claim  to  the  first  count,  and  at  all  events  let  in  the 
cause  of  action  on  the  account  stated.  Hursi  v*  Wai- 
kins  (a)  is  an  authority  that,  where  it  appears  from  the  de- 
fendant's evidence  that  the  plaintiff  is  entitled  beyond  the 
amount  demanded  by  his  particulars,  he  is  no  longer  limited 
to  that  amount,  but  may  recover  anything  beyond,  to  whidi 
his  declaration  applies.  Here,  the  production  by  the  de- 
fendant of  the  account  delivered  to  him,  shewed  that  the 
plaintiff  had  a  good  cause  of  action  on  the  account  stated. 
[Parke,  B. — Does  it  shew  anything  more  than  that  the 
plaintiff  claimed  11/.  I4fs.  6d.  for  costs?]  The  defendant 
uses  it  as  an  account  stated  between  them,  and  on  which 
he  has  paid  money  on  account,  for  the  purpose  of  shew- 
ing that  the  plaintiff  cannot  recover  on  the  second  count. 
He  cannot  so  use  it  for  his  own  advantage  without  its 
being  taken  as  an  account  stated  on  the  other  side  also. 
By  the  same  evidence  whereby  he  defeats  one  cause  of 
action,  he  sets  up  the  other. 

Kelly  and  Busby,  contrh, — The  claim  in  this  declara- 
tion is  fourfold— ;/{r«^,  that  on  the  special  count,  which  b 
a  mere  contract  of  indemnity;  secondly,  on  the  bill; 
thirdly,  for  money  paid ;  and,  lastly,  on  an  account  stated. 
The  first  particular  was  clearly  confined  to  the  claims  on 
the  bill,  and  for  money  paid.  Then  the  defendant  ob- 
tains an  order  specifically  for  a  particular  on  the  special 
count,  and  a  particular  is  thereupon  delivered  of  a  regoltf 
bill  of  the  costs  claimed  by  the  special  count,  and  by  thst 
count  only ;  and  the  defendant  then  pays  4/.  into  Court 
on  that  count  alone.  That  payment  shews  that  he  was  in 
fact  misled  by  the  particular :  supposing  it  to  apply  ex- 
clusively to  the  first  count,  he  pays  in  that  amount  on  the 

(a)  1  Camp.  68. 


BASTSa  TERM,  6  W1LL«  IV.  485 

assumption  that  under  that  count,  as  framed,  only  the  B^eki.  of  Pleas, 
costs  out  of  pocket  could  be  recovered.    If,  then,  the  - 

plaintiff  may  notvdthstanding  rely  on  an  acknowledge  Fisher 
ment,  and  resort  to  the  account  stated,  the  defendant  is  wainwriqht. 
dearly  misled ;  he  had  no  notice  by  either  particular  of 
nay  account  stated.  Nor  was  any  question  on  the  account 
stated  mooted  by  the  plaintiff  at  the  trial ;  it  was  the  sug- 
gestion of  the  learned  Judge^  and  the  evidence  was  not 
left  to  the  jury  as  applicable  to  that  count  Hunt  v,  fVat' 
tins  has  no  application  to  this  case.  The  paper  put  in  by 
the  defendant  is  in  no  sense  an  account  stated ;  it  shews 
DO  balance^  but  is  merely  a  statement  of  all  the  money 
which,  the  plaintiff  alleges  he  has  paid.  If,  indeed,  re- 
jecting all  the  other  evidence  in  the  cause,  it  is  to  be 
coupled  with  the  evidence  given  for  the  plaintiff,  it  may 
so  be  made  an  account  stated  ;  but  it  is  no  evidence  for  the 
plaintiff  when  taken  along  with  the  other  evidence /or  ike 
d^endani^  His  evidence  alone  raises  no  case  for  the 
plaintiff  ofi  the  account  stilted ;  and  the  document  itself 
shews  that  he  did  not  know  what  the  claim  of  the  plain- 
tiff was. 

Lord  Abinger,  C.  B» — If  this  case  depended  altogether 
on  the  point,  whether  the  defendant  himself  furnished 
evidence  for  the  plaintiff,  I  should  hardly  be  disposed  to 
go  that  length :  that  is  at  least  ambiguous ;  the  paper  put 
in  was  not  signed  by  any  party,  and  no  balance  was 
struck ;  and  to  make  it  an  account  stated,  we  must  com- 
bine it  with  the  plaintiff's  evidence.  But  the  material 
question  is,  whether  the  defendant  was  misled  by  the  par- 
ticular. Now  the  second  particular  was  not,  as  has  been 
contended,  a  particular  on  the  first  count  of  the  declara- 
tion only ;  the  Judge's  order  is  not  for  particulars  on  the 
first  counti  but  for  particulars  of  ^^  the  biU  of  costs, 
cb^rgest  and  expenses,  mentioned  in  the  first  count.*' 
Then  the  j^ntiff,  instead  of  delivering  that  only,  puts 

K  k2 
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Exeh.  of  Pleat,  into  his  bill  of  particulars  all  that  he  could  recover  on  any 

> 1^     of  the  counts.     The  defendant,  therefore,  had  full  notice 

Fisher        of  all  the  plaintiff  sought  to  obtain,  and  he  was  not  bound 

Wainwrioht.  ^^  abandon  any  part  of  it.  If  the  plaintiff  had  gone  on  to 
say,  '^  these  are  the  particulars  of  the  plaintiff's  demand 
on  the  first  count,"  that  would  have  been  mere  sur- 
plusage, and  would  have  leftthe  whole  equally  open  to 
him.  Then,  was  the  defendant  deceived  as  to  the  amount 
the  plaintiff  meant  to  recover  ? — Clearly  not.  It  may  be  that 
he  was  surprised  at  its  being  recovered  on  the  account 
stated,  but  that  is  no  ground  for  giving  him  any  benefit 
I  have  little  doubt,  that,  having  discovered  the  inaccu- 
racy in  the  mode  of  stating  the  first  count,  the  defisndant 
was  lying  perdue  to  take  advantage  of  that  objection,  and 
prevent  the  plaintiff's  recovering  more  than  the  money 
paid  into  Court.  The  plaintiff,  however,  has  not  ex- 
pressly abandoned  any  count  of  his  declaration ;  and  it 
appears  to  me  that  we  shall  do  no  injustice  by,  and  are 
not  prevented  by  any  technicality  from,  coming  to  a  con- 
clusion in  his  favour  on  the  question  before  us. 

Parke,  B. — I  am  of  the  same  opinion.  The  plaintiff 
certainly  has  not  made  out  that  the  defendant  has  given 
evidence  against  himself.  The  rule  laid  down  in  Hursi  v. 
Watkins,  and  to  which  I  entirely  assent,  is  only  this — 
that  the  bill  of  particulars  confines  the  plaintiff's  eti- 
dence  to  the  causes  of  action  mentioned  in  the  particulars; 
but  that  if  the  defendant,  in  giving  evidence  for  himself, 
gives  evidence  also  for  the  plaintiff  of  some  claim  not  in- 
cluded in  the  particulars,  the  plaintiff,  as  to  that  claim,  is 
no  longer  confined  to  the  particulars,  but  may  avail  himself 
of  the  defendant's  evidence.  But  my  Brother  Bompat 
has  failed  to  satisfy  me  that  any  evidence  was  given  by 
the  defendant  on  the  account  stated.  Undoubtedly  there 
was  evidence  on  the  part  of  the  plaintiff  to  go  to  the  jury 
of  an  account  stated  ;  but  the  defendant's  counsel  did  not 
require  that  that  evidence  should  be  left  to  the  jury.  The 
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only  question  at  present,  therefore,  is  on  the  effect  of  the  «K«c*.  ofPteai, 
particular.     It  is  certainly  very  inartificially  drawn,  and  ^ 

the  Judge's  order  is  also  untechnical  and  informal.  The  Fisher 
first  order  ought  not  to  have  been  made  so  generally  as  it  WAiNwiLiaHT. 
was,  for  the  plaintiff  was  not  compellable  to  give  any  par- 
ticulars at  all  on  the  first  and  second  counts.  Then  the 
defendant  applies  for  an  order  for  particulars  of  the  bill 
of  costs,  &c.  mentioned  in  the  first  count  of  the  declara- 
tion,  and  the  second  particular  is  thereupon  delivered. 
If  the  plaintiff  had  added  to  it,  ^'  I  insist  that  I  am  entitled 
to  recover  the  above  on  all  the  counts  of  the  declaration,'* 
the  particular  would  have  been  perfectly  formal  and  techni- 
cal ;  but  it  says  in  effect  the  same  thing.  The  particular 
of  the  bill  of  costs  includes  not  merely  the  costs  out  of 
pocket,  which  alone  fell  within  the  first  count,  but  the 
whole  costs  out  of  the  action.  The  case  looks  strongly  as 
if  the  defendant  had  found  out  the  form  of  the  first  count, 
taken  advantage  of  it,  and  paid  money  into  Court  on  that 
count  only,  and  then  made  use  of  the  paper  in  question 
(which  had  been  given  for  an  entirely  different  purpose) 
to  turn  the  plaintiff  round  upon  the  other  count.  I  have 
no  doubt  the  defendant  perfectly  understood  that  the 
plaintiff  meant  to  go  for  his  whole  bill,  and  not  to  confine 
himself  to  a  claim  on  any  particular  count 

BoLLAND,  B. — I  am  of  the  same  opinion.  The  true 
test  is,  whether  the  defendant  was  or  could  be  misled.  I 
think  it  is  clear  that  he  was  not  misled,  but  was  himself 
endeavouring  to  mislead  the  plaintiff. 

Aldbrson,  B. — The  defendant  says  that  when  he  got 
the  particular,  he  supposed  the  sum  claimed  was  costs  out 
of  pocket ;  but  the  document  he  produces  shews  clearly  to 
my  mind  that  he  did  not  so  suppose,  and  therefore  that  he 
waa  not  misled. 

Rule  discharged. 
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Exch.  of  Phot, 
1836. 

Strong  v.  Dickenson. 

The  defendaQt,  A  RULE  had  been  obtained  to  set  aside  the  empku  is* 

arrested  at  the  »^ed  in  this  cause  for  irregularity,  and  to  discharge  the 

CoffeT^h^u!  defendant,  who  was  a  practising  attorney  of  thia  Court, 

between  two  out  of  custody,  on  the  ground  that  he  was  arrested  when 

and  three  , 

o'clock,  p.  m.  he  was  privileged,  as  being  on  his  way  to  transact  pro- 
inhU^ffidSndt,  fewional  business  in  the  Courts  at  Wesimiwiter.  The 
in  support  of  a     defendant's  affidavit,  (which  described  him  as  of  19,  Graee^ 

motion  for  his  ^ 

discharge  on  chutch  Street^  LoTidon^)  stated  that  on  Saturday^  the 
he^^s  pHvi.  ^  ^^  Aprils  having  professional  business  in  several  cases 
**^^*^.rr?'       to  transact  in  this  Court  and  the  Common  Picas,  he  was 

was,  that  hav- 

ing  professional  proceeding  through  the  city  of  London,  in  his  way  to 

rai  cases  to  Westminster  Hall  for  that  purpose,  and  on  arriving  at 

SurThi"wM  ^^  ^^^^  ^^  England,  recollected  that  he  had  some  busi- 

proceeding  Qegs  with  a  client  of  his,  and  that  it  was  probable  he 

through  the  dty 

of  Zron<^, on  should  meet  with  him  at  the  Auction  Mart;  the  deponent 
We7tnUiuter  therefore  called  there  in  his  way  to  Westminster  Hall,  aad 
fia«  for  that       \\iQxe  saw  his  cUcnt,  a  Mr.  Hunter;  and  just  as  be  was 

purpose,  and  on  'it 

arriving  at  the  about  to  leave  him  for  the  purpose  of  proceeding  to 
land,  recollected  Westminster,  he  was  arrested  at  the  suit  of  the  plain* 

busin^ets^'wkh  a  ^'^ '"  *'^  ^"^-  ^"  '^®  ^^"^^^  •^*"^»  *®  affidavit  of  die 
client,  whom  it    officer  by  whom  the  arrest  was  made  stated,  that  be  took 

WIS  probable  he. 

should  find  at  the  defendant  into  custody  from  the  couee-room  of  the 

Jfcfor^rthaThe  Auctton  Mart  Coffee-house,  between  two  and  three  o'clock 

Aere^nVif  *^  in  the  day ;  that  the  defendant  did  not  tell  the  deponent 

way  to  Wett'  that  he  was  going  to  attend  any  of  the  Courts  at  West- 

and  saw  his  minster,  or  any  other  professional  business,  but,  on  the 

M ITJ'wM^^abJfut  contrary,  that  he  had  gone  to  the  coffee-house  to  see  a 

to  leave  him  for  person  about  a  loan  for  the  purpose  of  paying  the  plain- 

the  purpose  of 

proceeding  to  tint's  debt,  and  he  was  therefore  sorry  the  plaintiff  had 

waVarrested'in^  taken  him  in  execution.     Another  person,  who  bad  been 

S"J*T  ~"  employed  to  watch  the  defendant,  also  deposed,  that  he 

this  statement  met  the  defendant  coming  out  of  the  Excise  Offioej  in 

titled  to  the  Broad  Street,  about  half-past  one  o'clock,  and  foQowed 

privilege 
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him  directly  to  the  Auction  Mart  Coffee-house^  passing  ^'ok.  of  Pleas, 

down  Throgmorton  Street^  and   not  going  to  or  by  the  ^ 

Bank  of  England;  which  going  through    Throgmorton       Strong 

Street  was  a  diversion  from  the  direct  line  to  Westminster.     Dickenson. 

And  two  persons,  who  occupied  different  parts  of  the 

ground  floor  of  No.  19,  Gracechurch  Street^  stated ,  that 

for  several  months  past  they  had  not  seen  the  defendant 

come  to  his  office,  which  was  on  the  first  floor^  and  that 

they  believed  he  was  keeping  out  of  the  way  to  avoid 

arrest; and  that  on  the  day  of  the  arrest,  the  defendant's 

clerk  came  into  the  shop  of  one  of  these  deponents,  and 

said  that  the  arrest  was  in  consequence  of  the  defendant's 

having  gone  to  the  Auction  Mart  to  meet  the  party  on 

the  business  of  the  loan^  notwithstanding  he,  the  clerk, 

had  endeavoured  to  dissuade  him  from  doing  so. 

P/a// shewed  cause.  — It  is  plain  from  these  affidavits, 
that  the  defendant  was  arrested  while  extra  mam,  and  not 
while  bond  fide  proceeding  to  transact  his  professional 
business.  His  own  representation  to  the  officer  is  of 
itaelf  enough  to  prove  that  such  was  the  case.  His  busi- 
ness in  the  coffee-house  was  altogether  foreign  to  his 
purpose  of  coming  to  Westminster ;  and  it  was  an  hour  of 
the  day  at  which  it  was  scarcely  possible  that  he  could 
have  been  bond  fide  intending  to  proceed  thither  to  at- 
tend any  of  the  Courts. 

Ludlow^  Serjt.,  and  F.  F.  Lee,contr&. — If  the  defendant 
was  bond  fide  employed  in  the  prosecution  of  an  object 
in  respect  of  which  he  was  entitled  to  the  privilege,  he 
would  not  be  deprived  of  it  by  a  temporary  deviation,  for 
a  reasonable  time,  from  the  direct  way.  And  he  swears 
that  he  was  just  about  to  proceed  to  Westminster  when  - 
the  arrest  was  made ;  the  purpose,  therefore,  of  the  de- 
viation was  then  completed.  It  comes  to  the  same  as  if 
the  Auction  Mart  had  been  his  original  place  of  starling ; 
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Exch.  of  Pieast  and  it  18  admitted  that  he  left  home  to  attend  the  Courts. 

^     [Parke,  B.— It  is  not  said  that  he  left  home  with  that 

Strong       gole  intention ;  it  might  have  been  with  the  intention  also 

Dickenson,     of  doing  a  great  deal  of  other  business  in  different  parts 

of  the   town,  and  ultimately  attending  at  fPesimimsier. 

He  could  have  told  us  where  he  set  out  from,  which  he 

has  not  done.]     The  privilege  is  that  of  the  cUent^  not  of 

the  attorney,  and  all  the  cases  lay  down  that  it  is  not  to 

be  so  strictly  limited  as  to  be  forfeited  by  an  occasional 

deviation  from  the  direct  object.     In  LutUly  v. (a), 

where  the  defendant,  a  barrister,  was  arrested  on  his  re- 
turn home  from  the  sessions,  while  in  a  picture-shop,  he 
was  held  to  be  privileged,  unless  it  had  been  shewn  that 
he  had  remained  in  the  shop  an  unreasonable  time.  [Lord 
Abinger,  C.  B. — It  does  not  appear  that  he  diverged  from 
the  way.]  In  Lighifoot  v.  Cameron  (6),  where  a  defen- 
dant in  a  cause,  after  the  rising  of  the  Court,  went  with 
his  attorney  and  witnesses  to  dine  at  a  tavern  in  Palace 
Yard,  and  was  arrested  while  at  dinner,  the  Court  held  that 
the  privilege  redeundo  had  not  expired,  and  discharged  him. 
There  is  no  doubt  that  the  privilege  eundo  is  equally  exten- 
sive with  that  of  redeundo.  In  Holiday  v«  Piii  (c),  where  a 
witness  in  a  cause  tried  at  the  Winchester  Assizes  on  Friday 
afternoon,  was  arrested  at  seven  o'clock  on  the  Saturday 
evening,  as  she  was  entering  the  stage-coach  which  was 
to  convey  her  home  to  Portsmouth,  the  Court  held,  that 
notwithstanding  the  time  that  had  elapsed  since  the  trial 
of  the  cause,  her  privilege  had  not  expired.  [Aldersan,  B. 
— There  she  was  directly  in  her  way  home,  and  was  privi- 
leged redeundo :  the  Court  did  not  decide  that  she  might 
not  have  been  arrested  at  Winchester  on  Saturday  morn- 
ing. Parke,  B. — I  think  it  will  be  found  in  all  the  casei 
that  the  deviation  was  connected  in  some  way  with  the 

(a)  I  C.  &  M.  679.  (b)  2  W.  BL  1113. 

(c)  2  Str.  986 ;  Gilb.  Rep.  308. 
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return  home.    If  we  allow  the  privilege  to  this  defendant,  Bxeh.  of  PUat, 

•  1836 

what  is  there  to  prevent  an  attorney,  who  has  a  cause  in  ^ 

the  paper,  from  going  all  over  the  city  for  half  a  day  with       Strong 

impunity  ?]    In  Pitt  v.  Coombs  (a),  the  plaintiff  was  held     DroKRNsow. 

privileged,  where,  having  made  a  motion  in  the  cause,  he 

left  the  Court,  and  in  his  way  home  first  called  at  his  office 

to  refresh  himself,  and  having  remained  there  above  an 

hour,  left  the  office  to  proceed  home,  and  went  into  a 

tailor's  shop  in  the  same  street,  in  which  be  was  arrested. 

It  is  plain  he  could  not  have  been  there  for  any  purpose 

connected  with  the  suit;  and  that  case,  in  its  circum* 

stances,  strongly  resembles  the  present. 

Lord  Abinger,  C.  B. — I  agree  that  the  privilege  should 
be  extended  to  every  case  where  the  party  wa^  substan- 
tjally  eundo,  morando,  or  redeundo;  but  it  shouM  be  made 
to  appear  that  that  was  undoubtedly  the  case.  Where  that 
substantially  appears,  the  Court  does  no^  exact  of  the 
party  that  he  shall  go  at  full  speed,  or  go  by  the  nearest 
way  possible ;  and  I  think  all  the  case^  which  have  been 
cited,  when  they  come  to  be  examined,  depend  on  this — 
that  it  did  not  appear  that  there  wxs  in  any  of  them  any 
stay  upon  the  road  for  a  purpofx^  entirely  different  from 
and  unconnected  with  the  pro|!ress  home,  which  justified 
the  arrest.  Thus,  in  the  case  «i^here  the  party  was  arrested 
while  dining,  it  was  necessary  that  he  should  dine  some* 
where,  and  the  place  wb^re  he  dined  was  not  out  of  his 
way  from  the  Court.  5o,  in  Holiday  v.  Pitt,  it  did  not 
appear  that  the  party  could  get  away  sooner ;  and  even  if 
she  could,  she  was  arrested  in  fact  when  getting  into  the 
coach,  that  is^  i^hen  she  was  in  fact  redeundo.  It  cer- 
tainly behoves  the  party  applying  to  state  all  the  circum- 
stances wbfch  entitle  him  to  the  privilege.  In  this  case 
the  affidafit  is  altogether  defective.     It  is  consistent  with 

(a)  5  B.  &  Ad.  1078 ;  3  Ne?.  &  M.  212. 
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Bxek.  of  Pleat,  it  that  the  defendant  miirht  have  set  out  at  seven  in  the 
^  '  -  morning  from  some  place  and  on  some  business  wholly 
Strong  unconnected  either  with  the  city  or  Westminster  Hall, 
Dickenson,  merely  reserving  in  his  mind  an  intention  to  come  to  this 
Court  at  some  period  of  the  day.  It  would  be  admitting 
a  very  dangerous  precedent  if  we  were  to  say  that  a  party 
might  do  that,  and  still  retain  his  protection.  If  be  had 
actually  set  out  from  the  coffee-house  on  his  way  to  West' 
minster,  it  would  be  a  very  different  case ;  but  it  is  not 
so :  he  was  arrested  there,  and  while  he  was  on  business 
wholly  unconnected  with  the  Court.  This,  too,  was  on  a 
Saturday  f  a  day  on  which  the  Court  seldom  sits  late  ;  and 
in  fact  this  Court  was  up  on  that  day  at  one  o'clock.  On 
his  own  statement,  therefore,  he  might  be  in  the  prosecu- 
tion of  some  purpose  entirely  unconnected  with  the  privi- 
lege. Thei«;  is  no  case  in  which  it  was  allowed  where  the 
affidavit  was  liable  to  such  objections.  On  the  whole,  I 
think  no  grounds  are  shewn  for  his  discharge. 

Parks,  B. — I  au  of  the  same  opinion,  and  I  found  it 
entirely  on  the  defee  of  the  applicant's  case.  He  does 
not  say  he  lefl  his  owh  house  in  the  morning,  or  where 
his  own  house  is,  or  that  he  left  it  to  go  to  Westminster, 
in  respect  of  his  attendance  at  which  place  only  he  could 
then  be  privileged.  It  is  qui\e  consistent  with  his  affidavit 
that  he  set  out  for  the  city,  sdely  to  attend  there  to  the 
-  business  of  his  several  clients,  wnb  an  ultimate  intention 
of  going  to  Westminster.  It  is  entirely  on  that  ground  I 
form  my  opinion ;  I  say  nothing  as  to  deviation.  The 
cases  may  all  be  reconciled  with  the  prir^^iple  of  making  a 
liberal  allowance  in  favour  of  the  party,  while  he  is  in  fact 
redeundo. 

BoLLAMD,  B.— I  am  of  the  same  opinion.  As  to  the 
case  o{  Lightfoot  v.  Cameron,  De  Grey,  C.  J.,  there  says, 
*'  such  a  necessary  refreshment  as  this  is  not  to  be  looked 


upoD  as  a  deviation;*'  and  I  should  not  have  been  pre- 
pared to  tay  that  thid  defendant  ought  not  to  be  discharged 
if  it  were  shewn  that  he  stopped  at  the  coffee-house  for 
the  purpose  of  necessary  refreshment ;  but  it  appears  that 
it  was  for  an  entirely  different  purpose. 
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ALDfiRSOtf,  B. — I  am  of  the  same  opinion.  It  is  quite 
consistent  with  this  party's  statement  that  he  might  never 
have  gone  into  the  city  with  the  purpose  of  going  that 
way  to  WeHminster  HaU,  He  uses  '*  the  way  to  West- 
mimHer  Hair  in  a  very  lax  manner.  According  to  his 
own  statement,  he  appears  clearly  to  have  deviated  in  his 
way  to  Wesimingter  Halt;  and  we  find,  too,  in  one  of  the 
affidavits  on  the  other  side,  that  his  clerk  attributed  his 
being  takeii  to  his  going  to  the  Auction  Mart,  from  which 
act  he  had  endeavoured  to  dissuade  him. 

Rule  discharged. 


Lewis  v.  Ashton. 

JL  HIS  was  an  action  of  assumpsit  for  money  lent.     The  ^he  plaintiff 
defendant  was  arrested  and  held  to  bail  for  421.  5s.    At  Y'.^^f  i**J 

defendant  for 

the  trial  before  Coleridge,  J.,  at  the  last  Carmarthen  As-  421.  5*.  money 

sizes,  the  plaintiff  proved  an  admission  by  the  defendant  on  the  tnai  ad- 

to  the  constable  who  arrested  him,  that  the  plaintiff  had  JJIJJJof  jg/.,  ^r 

at  different  times  lent  him  money  amounting  to  nearly  which  amount 

^^  sne  naQ  a  ▼er** 

901, ;  and  the  jury  found  a  verdict  for  the  plaintiff,  da-  diet    On  a 

^^  •  Q  >  motion  to  allow 

mages  Ibl.  the  defendant 

his  costs  under 
the  statute  43  Geo.  3,  c.  46,  s.  3,  it  appeared  from  the  plaintiff's  affidavit,  that  she  had  lent  the 
defendant  sums  of  money  at  different  times,  amounting  to  the  sum  for  which  he  was  arrested,  hut 
it  did  not  appear  that  she  had  any  witness  to  or  evidence  of  such  loans,  beyond  the  defendant's 
admissions  as  proved  on  the  trial.  The  defendant  swore  that  she  bad  lent  him  only  II.  The 
Court,  although  believSog  from  the  affidavits  that  the  whole  sum  was  due»  and  that  the  defen- 
dant's affidavit  was  false,  held,  that  as  the  pluntiff  could  have  had  no  reasonable  ground  to 
expect  that  she  could  recover  the  whole  debt  for  which  she  made  the  arrest,  the  defendant 
was  entitled  to  his  costs  under  the  statute. 
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Ereh,  of  puoi,       On  a  foimer  day  in  this  term,  John  Evans  obtained  a 

rule  nisi  to  allow  the  defendant  his  costs  under  the  statute 
4S  Geo.  3,  c.  46,  s.  3,  on  an  affidavit  of  the  defendant, 
which  stated  that  the  plaintiff  never  lent  him  any  money 
except  the  sum  of  1/.,  and  that  he  never  had  made  the  ad- 
mission sworn  to.  In  opposition  to  the  rule  was  sworn  the 
affidavit  of  the  plaintiff,  which  set  forth  the  several  occa- 
sions on  which  she  stated  that  she  had  lent  the  defendant 
different  sums  of  money,  amounting  to  the  whole  sum  for 
which  he  was  arrested,  the  savings  of  her  service  in  the 
family  of  the  Bishop  of  Si.  David^s;  that  an  intimacy 
had  been  formed  between  her  and  defendant,  and  that, 
in  the  confidence  that  he  intended  to  marry  her,  she  had 
been  induced  to  let  him  have  money  at  different  times,  for 
which  she  had  no  security  or  memorandum,  but  which  he 
had  repeatedly  promised  to  repay  her.  Several  other 
deponents,  including  the  constable,  also  spoke  to  state- 
ments of  the  defendant,  admitting  himself,  on  different 
occasions,  indebted  to  the  plaintiff  in  different  sums,  (but 
not  exceeding  the  amount  recovered  at  the  trial):  and  the 
constable  stated  that  the  defendant,  when  he  said  the 
plaintiff  had  lent  him  nearly  20/.,  added,  that  *^  he  was 
sorry  he  had  not  got  more  from  her,  as  she  had  no  wit- 
nesses to  prove  any  thing,  no  one  being  present  when  she 
lent  him  the  money." 

Chilton  and  E.  V.  Williams  shewed  cause,  and  urged 
that  it  was  clear  from  the  affidavits  that  the  whole  amount 
was  justly  due,  and  that  the  Court  was  not  precluded  by 
the  authorities  from  considering  all  the  circumstances  of 
the  case,  and  deciding  according  to  their  view  of  the  jus- 
tice of  the  plaintiff's  claim. 

Evans  having  been  heard  in  support  of  the  rule. 
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The  Court  (a)  said,  that  although  they  had  little  or  no 
doubt  on  the  several  statements  of  the  affidavits,  that  the 
whole  amount  was  due,  and  that  the  defendant  had  made 
a  false  affidavit,  yet  as  it  did  not  appear  by  any  of  the 
affidavits  that  the  plaintiff  had  reasonable  ground  to  ex- 
pect, when  she  made  the  arrest,  that  she  could  prove  her- 
self entitled  to  recover  to  the  amount  for  which  she  ar- 
rested the  defendant,  he  was  entitled  to  his  costs  under 
the  statute,  and  the  rule  must  necessarily  beabsolute. 


Esek.of  Pleast 
1835. 


Rule  absolute  (6). 


(a)  Parke,    BoUand,  Aldenon, 
and  Gumey,  Be. 


(b)  See   Tipton  ?.  Gardiner^  5 
Nev.  &  M.  424. 


GuTsoLB  V.  Mathers. 

V/ASE. — ^The  first  count  of  the  declaration  stated  that  a  declaration 
the  plaintiff,  before  and  at  the  time  of  the  committing  of  p^^uting'tha"" 
the  irrievances  by  the  defendant  as  thereinafter  mentioned,   ^"'*.P*.^  ^* 

^  -^  .  plaintiff,  about 

was  lawfully  possessed  of  divers  large  quantities,  to  wit,    to  be  sold  by 
80,000  tulips,  then  being  the  property  of  the  plaintiff,  and   stolen  pVoiMlrty, 
being  of  great  value,  to  wit,  of  the  value  of  10,000/.,  and    ""^^^^7  v^- 

o         o  '  '  '  »  chasers  were 

he  the  plaintiff  was  then  desirous  of  selling  and  disposing  deterred  fVom 

of  the  same  by  publ  c  auction,  and  for  that  purpose  had  the  sale' was 

issued  handbills  announcing  that  they  would  be  exposed  heidTbad'  i^** 

to  sale  by  public  auction  at  No.  58,  St.  George's  Street.  •"'"^  of  judg- 

Canterbury f  on  Wednesday,  the  SOth  day  o{  May,  1835;  setting  out  the 

yet  the  defendant,  well  knowing  the  premises,  but  con-  '^  The  decian!^ 

triving  and  falsely  and  fraudulently  intending  to  injure  ^^"'J"*r*°**i, 

the  plaintiff,  and  to  cause  it  to  be  suspected  and  believed  tulips  were 

that  the  said  tulips  had  been  and  were  stolen  from  one  sold  by  auction, 

alleged  that  the 
defendant  is- 
terted  and  represented  that  the  said  tulips  were  stolen  property; — Held^  that  this  was  sufBdent, 
without  stating  that  he  spoke  the  words  of  and  concerning  the  said  tulips,  the  ^property  of  the 
plainti£ 
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Eseh,  ofPUas,  John  Mathers,  the  brother  of  the  defendant,  and  to 
1836. 
V      V  ^     and  prevent  the  plaintiff  from  selling  and  disposing  of  th^ 

GvTsoLB  same^  and  to  cause  and  procure  the  plaintiff  to  sustain  and 
Mathers,  be  put  to  divers  great  expenses  attending  the  said  ex- 
posure to  sale  of  his  said  tulipsi  and  to  vex,  baraast  vid 
ruin  the  plaintiff,  heretofore  and  before  the  exposure  to 
sale  of  the  said  tulips  as  thereinafter  mentionedi  to  wit| 
on  the  loth  jSfay,  1835,  wrongfully*  injuriously,  falselyi 
and  maliciously  asserted  and  represented,  in  the  preaeiici| 
and  hearing  of  divers  good  and  worthy  subjects  of  the 
realm,  that  the  said  tulips  were  stolen  property. 

The  second  count  stated,  that  the  defendant  afterwards, 
and  before  the  exposure  to  sale  .of  the  saidtulipa^  to  wit, 
on  the  20th  A/ay  in  the  year  aforesaid,  wrongfidly  Ste^ 
asserted  and  represented  in  the  presence  and  hearing  of 
H.  P.,  T.  Y.,  W.  Y.f  and  divers  other  good  and  worthy 
subjects  &c.,  of  and  concerning  the  said  tulips  of  the 
plaintiff,  so  then  about  to  be  exposed  to  sale  by  public 
auction  as  aforesaid,  that  the  said  tulips  were  the  proi^ 
perty  of  the  defendant's  brother,  and  that  whoever  bought 
the  said  tulips  would  buy  stolen  property,  (thereby  then 
and  there  meaning  that  the  said  tulips  of  the  plaintiff 
were  the  property  of  the  said  John  Mathers,  the  brother 
of  the  defendant,  and  had  been  stolen  from  the  said  Joki 
Mathers).   The  declaration  then  alleged,  that  on  the  SOtb 
of  May  aforesaid  the  tulips  were  put  up  to  sale,  but  tliat 
by  means  of  the  committing  of  the  grievances  by  the  de- 
fendant, divers  persons  who  were  present  at  the  sale,  and 
who  were  about  to  become  purchasers  of  great  part  of  the 
said  tulips,  and  would  otherwise  have  bid  for  and  pur- 
chased them,  particularly  the  said  H.  P.,  T.  Y.,  and  ff. 
y.,  were  deterred  and  prevented  from  bidding,  and  de- 
clined to  purchase  the  same  or  any  part   thereof;  per 
quod  &c. 
Plea^—Jirst,  not   guilty ;   secondly,  that  the  plaintiff 
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was  not  lawfully  possessed  of  the  tulips,  as  in  the  declara-  ^^\^^^^^* 
tion  mentioned;  on  which  issues  were  joined.  v,.^,^^.-^ 

At  the  trial  before  Parky  J.,  at  the  last  Summer  Assizes      gutsol* 
for  Kent^  the  plaintiff  had  a  general  verdict,  with  one     Mathers. 
'shilling  damages.     In  the  following  term, 

Erskine  Perry  moved  for  a  rule  nisi  to  arrest  the  judg- 
ment, on  two  grounds.  First,  the  first  count  of  the  de- 
claration is  bad,  because  the  colloquium  is  not  laid  to  have 
been  respecting  the  plaintiff,  or  concerning  the  tulips  of 
which  the  slander  was  spoken.  It  should  have  been  laid 
of  and  concerning  the  plaintiff,  or  of  and  concerning  the 
title  in  the  property  to  which  the  slander  referred  (a), 
[^Parke,  B. — It  is  not  meant  to  impute  that  the  plaintiff  stole 
them.  This  is  not  an  action  for  defamation.]  It  does  not 
sufficiently  appear  that  the  words  were  spoken  of  the  pro- 
perty of  the  plaintiff.  [Parie,  B. — Yes.  The  statement  is, 
that  the  said  tulips  were  stolen  property.]  Secondly,  the 
words  ought  to  have  been  set  out  verbatim  in  the  declara- 
tion. On  this  point  the  following  authorities  were  cited : 
Cook  V.  Cox{b)i  GerrardPs  ca8e{c),  Gerard  v.  Dicken- 
son (c/).  Crush  V.  Crush  (^),  Gresham  v.  Grindley  (/),  //ar- 
grave  V.  Le  Breton  {g\  Howe  v.  Roach  (A),  Pitt  v.  Do- 
novan (t),  Com.  Dig,  Action  on  the  Case  for  Defamation^ 
2).  30.     A  rule  having  been  granted  on  the  latter  point, 

Andrews^  Serjt.,  and  George,  in  this  term,  shewed 
cause. — The  rule  was  obtained  on  the  assumption  that  this 
18  an  action  for  slander  of  title.  But  it  is  not  so — the  words 
are  merely  an  inducement  to  the  complaint  which  is  the 
ground  of  the  action,  viz.  the  damage  sustained  by  the 

(a)  1  SauDd.  242  b.  (f)  Ibid.  88. 

(b)  3  M.  &,  Scl.  110.  (g)  4  Burr.  2422. 

(c)  Cro.  Eliz.  196.  (A)  1  M.  8e  Sel.  304. 

(d)  4  Co.  Rep.  18  a.  (t)  Ibid.  639. 

(e)  Yelv.  80. 

VOL.  I.  L  L  M.  W. 
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Exeh.  of  Pieat,  gale  beinff  defeated :  in  slander,  the  words  themselves  are 

s^...^^.^^    the  cause  of  action.     Accordingly,  there  is  this  important 

OuTsoLE      difference  between  the  cases,    that,  in  slander  of  tide, 

mm 

Mathers,     the  truth  of  the  words  may  be  given  in  evidence  under 
the  general  issue.   Watson  v.  Reynolds  (a).     Cook  v.  Cos 
is  no  doubt  an  authority,  that  in  cases  of  slander  the 
words  must  be  set  out;  but  that  does  not  apply  here, 
where  the  gist  of  the  action  is  the  special  damage  arising 
from  the  non-sale.     The  declaration  is  framed  in  the  same 
terms  as  in  Smith  v.  Spooner  (6),  which  was  an  action  of 
the  same  nature  with  the  present.    In  BUzard  v.  Kellp  (c), 
a  count  in  slander,  charging  that  the  defendant ''  bad  im- 
posed upon  the  plaintiff  the  crime  of  felony,*'  was  held 
good  after  verdict.     [Lord  Abinger,  C.  B. — That  might 
be  without  words.     Parke^  B. — Smith  v.  Spooner  was  not 
properly  an  action  for  slander  of  title,  but  for  making  a 
malicious  claim  of  title.]    The  statute  21  Jac.  1,  c.  16,  8.6, 
which  limits  the  costs  in  **  actions  upon  the  case  for  slan- 
derous  words"  to  cases  where  the  plaintiff  recovers 40s. 
damages,  is  held  not  to  apply  to  actions  for  slander  of 
title,  nor  to  actions  for  special  damage,  in  consequence  of 
words  not  in  themselves  actionable.  Law  v.  Harwood  (rf), 
TopsaU  V.  Edwards  {e),  Carter  v.  Fish  (/),  Tidd,  Pr.  997. 
It  is  said,  if  the  words  had  been  set  out,  it  might  have  ap- 
peared that  they  were  actionable  in  themselves,  and  there> 
fore  that  the  plaintiff  would  be  entitled  to  no  more  costs 
than  damages.     If  so,  the  defendant  ought  to  have  objected 
on  the  trial,  that  the  words  alleged  were  not  proved;  it  most 
be  taken,  after  verdict,  that  the  plaintiff  proved  the  words 
set  out  in  the  declaration.     If  it  be  necessary  to  set  out 
the  words  verbatim  in  this  case,  it  must  be  equally  so  m 
actions  for  deceit  or  false  representation,  in  which  the 
effect  of  them  only  is  ever  stated.     There  are  several  dis- 

(a)  1  Moo.  &  Mai.  I.  (d)  Cro.  Car.  141. 

(6)  3  Taunt.  246.  {e)  Ibid.  163. 

(c)  2  B.  &  C.  283.  (/)  1  Stra.  645. 
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tinctions  between  an  ordinary  action  of  slander  and  the  ^'^^a*  ^  ^^o«, 
present.    In  slander,  the  defendant  cannot  give  evidence  ^ 

of  the  truth  under  the  general  issue,  whereas  in  this  action       Gutsole 
he  may:  in  the  former,  the  plaintiff  has  no  more  costs  than      Mathers. 
damages;  in  this,  he  has  full  costs:  in  slander,  the  action 
most  be  brought  within  two  years ;  this  is  only  confined, 
by  the  general  Statute  of  Limitations,  to  six  years. 

But  even  if  the  Court  is  of  opinion  that  the  words  ought 
to  be  set  out,  the  defect  is  cured  by  verdict  (a).  [Lord 
Abinger,  C.  B. — I  do  not  think  the  Court  will  be  disposed 
to  overrule  Cook  v.  Cox,  which  is  directly  against  you  on 
that  point.] 

Plattf  and  E.  Perry,  contri. — The  cases  cited  on  the 
other  side  were  not  cases  of  defamation  of  the  particular 
subject  to  which  the  words  referred.  These  are  words 
directly  defamatory  of  the  plaintiff's  property.  Suppose 
they  were  true — it  is  submitted  that  would  not  be  a  de- 
fence under  the  general  issue.  In  Blizard  v.  Kelly ,  the 
declaration  stated  that  the  defendant  wrongfully  and  with- 
ami  probable  cause  imposed  on  the  plaintiff  the  crime  of 
felony:  it  was  necessary,  therefore,  to  give  some  evidence 
of  the  want  of  probable  cause.  Here  it  would  not  be  ne- 
cessary to  prove  the  falsehood  of  the  words,  but  only  that 
they  were  spoken,  and  were  of  a  nature  calculated  to  in- 
jure the  subject  of  which  they  were  spoken.  In  actions 
of  deceilf  on  the  contrary,  the  falsehood  of  the  words  must 
be  proved.  [Parke^  B. — That  argument  is  at  variance 
with  the  case  of  Watson  v.  Reynolds."]  The  declaration  in 
that  case  is  not  set  out  in  the  report;  probably  the  words 
were  laid  to  have  been  spoken  without  reasonable  or  pro- 
bable cause.  [Parke,  B. — ^The  effect  of  the  case  seems 
to  be,  that  this  is  not  an  action  of  slander,  properly  so 
called.]    The  utterance  of  the  slanderous  words  is  the 

(a)  1  Saund.  228  a. 
ll2 


500  CASES  IN  THE  EXCHEQUER, 

Exeh.  of  PUas,  wrong  Committed  in  this  case,  and  the  only  wrong;  and 
^     the  rule,  that  the  words  are  to  be  put  on  the  record,  in 
OUT80LE       order  that  the  Court  may  judge  of  their  effect,  applies, 
Mathers,      whether  the  words  are  actionable  in  themselves  or  not 
There  are  several  incidents  to  the  action  for  slander  of 
title,  all  of  which  furnish  grounds  for  saying  that  the  words 
ought  to  be  set  out.     If  the  defendant  claims  title  himsdf, 
the  action  does  not  lie:  the  words  ought,  therefore,  to  be 
set  out,  that  the  Court  may  see  that  he  is  not  claiming 
title.  GerrarcTs  case  (a).    Again,  it  does  not  lie,  unless 
they  are  a  direct  impeachment   of   the  title ;   Cntsk  v. 
Crush  (b) ;  which  cannot  appear  unless  they  are  set  out 
In  indictments  for  false  pretences,  or  actions  for  deceit, 
the  particular  words  do  not  constitute  the  gist  of  the 
action.     [Lord  Abinger,  C.  B. — Is  not  the  damage  tbe 
cause  of  action  here?]     It  would  appear  clearly  that  tbe 
words  are;  because  as  soon  as  it  appears  that  the  defen* 
dant  claimed  title,  he  is  entitled  to  a  nonsuit.  Gresham  v. 
Grindley  (c).     So  here,  if  the  words  had  been  set  out,  it 
might  have  appeared  that  there  was  a  good  title  in  the 
plaintiff,  even  if  the  tulips  were  stolen  property.     The 
plaintiff  has  no  right  to  deprive  the  defendant  of  the 
opinion  of  the  Court  on  the  meaning  of  the  words.    Again, 
by  not  setting  them  out,  he  may  deprive  him  of  the  be- 
nefit of  the  statute  of  James;  since  in  all  actions  for 
slander  of  a  trivial  nature,  the  plaintiff  might  declare  ge- 
nerally, state   special  damage,  and   waive   the   right  of 
action  for  the  words  themselves,  and  so  deprive  the  de- 
fendant of  his  costs  under  the  statute.     The  argument 
on  the  other  side  goes  to  the  extent,  that  in  the  case  of 
non-actionable  words,  the  statute  is  not  to  apply.    An- 
other rule  of  law  is,  that  unless  the  damage  alleged  is  the 
legal  and  necessary  consequence  of  the  words,  it  does  not 
furnish  a  ground  of  action.  Vicars  v.  Wilcoeks{d).    Here 

(a)  Cro.  Eliz.  196.  (c)  Ibid.  88. 

(6)  Yelv.  80.  {d)  8  East,  1. 
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the  Court'  is  not  informed  what  the  words  were,  and  there-  ^'^\o'Cf^^* 

fore  cannot  tell  whether  the  damage  necessarily  resulted     ^ ^ — ^ 

from  them.  The  proposition  may  be  laid  down  generally,  Gutsole 
that,  in  all  actions  of  slander,  whether  by  actionable  words  Mathrbs. 
or  by  non-actionable  words  with  special  damage,  the  words 
must  be  set  out;  and  the  case  of  slander  of  title  differs  in 
no  respect  from  that  of  non-actionable  words.  The  cases 
of  imposing  felony,  &c.  on  the  plaintiff,*'  do  not  sound  in 
slander  at  all.  AH  the  old  entries,  in  Coke,  Lilly ,  and 
Rastall,  set  out  the  words;  and  such  seems  to  have  been 
the  case  in  the  modem  cases  also ;  Pitt  v.  Donovan  ;  and 
see  8  Wentw.  Pleading,  297,  and  the  Index,  xi.  The  in- 
stances in  Comyni  Digest,  {Aciion  on  the  Case  for  Defa- 
mationf  D.  30),  where  the  words  are  given,  shew  the  same; 
since  the  words  could  not  have  been  found,  unless  they 
were  on  the  record. 

Cur.  adv.  vult. 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abinger,  C  B. — ^This  was  a  case  argued  a  few 
days  ago  on  a  motion  in  arrest  of  judgment  after  verdict. 
The  action  is  for  slandering  the  plaintiff's  title,  and  the 
objection  is  on  the  declaration,  in  its  setting  forth  only  the 
effect  of  the  words  said  to  have  been  spoken  by  the  de- 
fendant, namely,  that  the  tulips  were  stolen  property,  and 
in  another  count,  that  they,  belonged  to  another  person 
and  not  to  the  plaintiff;  whereas  it  is  necessary  that  the 
words  spoken,  if  the  slander  be  by  words,  or  if  by  sign, 
then  the  particular  sign,  should  be  set  forth  precisely,  with 
the  proper  innuendoes  on  the  record,  that  the  Court  may 
see  there  is  a  charge  on  the  defendant  which  he  is  bound 
to  answer.  It  is  said,  that  the  general  rule,  which  requires 
the  words  or  sign  to  be  specified,  is  applicable  to  those 
cases  only  in  which  the  action  is,  properly  speaking,  for 
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^^\qqI^'"*  slander;  where  there  has  been  the  use  of  some  term  or 
v..^^...^  other  matter  aflTecting  the  person,  character,  office,  or  oo- 
GUT80LE  cupation  of  the  plaintiff:  but  that  it  does  not  apply  itself  to 
Mathers,  a  case  like  the  present,  where  special  damages  are  made  the 
ground  of  the  action.  In  looking  into  the  cases  that  were 
cited,  and  the  cases  generally,  we  cannot  find  any  authority 
for  this  distinction.  In  the  case  of  Nelson  v.  Dixie  (a)«  de- 
cided in  the  time  of  Lord  Hardwicie,  the  words  were  in 
themselves  actionable;  in  the  report  of  that  case,  Lord 
Hardwicke  is  stated  to  have  said  at  Nisi  PtiuSj  that  the 
declaration  would  have  been  sufficient  if  the  substance  and 
effect  of  the  words  had  been  set  out ;  but  be  is  corrected 
by  Lord  EUenborought  in  the  case  of  Cook  v.  Cox^  who 
says  the  dictum  of  Lord  Hardwicke  was  merely  thrown 
out  at  Nisi  Prius,  and  was  evidently  founded  on  a  mistake, 
as  there  are  no  such  precedents  to  be  found  in  RastalFs 
Entries  as  those  which  he  was  supposed  to  have  referred  to. 
The  case  of  Nelson  v.  Dixie ,  if  deserving  of  any  autbori^, 
is  overruled  by  that  of  Cook  v.  Cox,  and  is  not  connected 
with  any  other  case.  In  the  case  of  Cook  v.  Cox,  the  judg- 
ment of  the  Court  was  delivered  after  much  consideration, 
and  that  case  appears  to  us  a  sufficient  authority  in  support 
of  the  present  motion,  although  special  damage  is  alone  the 
ground  of  action.  But  we  think  there  is  no  difference  in 
principle  between  either  class  of  cases.  If  it  were  suffi- 
cient to  state  merely  the  effect  of  the  words,  any  person 
would  be  at  liberty  to  swear  as  to  the  effect  of  the  words, 
without  stating  any  precise  words;  and  even  if  the  witnen 
did  state  precise  words,  the  jury  would  have  to  judge  of  their 
legal  effect,  whereas  that  is  generally  to  be  decided  by  tbe 
Court.  Words  innocent  in  themselves  might  by  the  wit- 
ness be  perverted  from  their  true  meaning,  or  be  by  tbe 
jury  so  interpreted  as  to  make  a  defendant  clearly  liable  at 
law.    It  is  not  expedient  to  blend  questions  of  law  sod 

(a)  Ca.  temp.  Hardmcke,  d05. 
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fact  together;   the  most  useful  object  of  all  systems  of  Exck.  of  puas, 
pleading  is  to  separate  them ;  it  ought,  therefore,  to  ap-  ^  '  ^ 

pear  to  the  Court,  upon  the  face  of  the  declaration,  by  the       Gutsole 

mm 

words  or  signs  themselves,  that  they  are  sufficient  to  sup-  Mathers. 
port  such  innuendoes  or  averments  as  may  be  necessary 
to  apply  to  the  subject;  that  they  may  bear  the  interpreta- 
tion put  on  them,  and  present  the  injury  which  is  charged 
to  have  resulted  from  them.  We  think  it  proper,  for 
these  reasons,  to  adhere  to  the  general  rule,  by  ordering 
an  arrest  of  the  judgment.  There  may  be  a  class  of 
cases  where  words  are  mixed  up  with  the  charge,  to  which 
this  rule  could  not  apply;  as  in  the  ordinary  case  of 
an  action  for  deceit  by  reason  of  a  false  representation 
of  character,  or  where  an  action  is  founded  on  a  deceit- 
ful representation^  to  induce  a  party  to  advance  his  mo- 
ney; that  is  not  properly  an  action  for  words.  So  also, 
where  a  man  defeats  the  object  of  another  by  claiming 
goods  that  do  not  belong  to  him,  and  does  that  falsely 
and  maliciously :  in  such  case,  it  must  be  alleged  that  he 
did  claim  them  as  his  own,  and  thereby  defeated  the  plain- 
tiff's object  in  respect  of  them ;  but  the  mere  form  of  the 
words  is  not  important.  There  the  complaint  is  for 
an  act  done ;  this  is  for  an  injury  resulting  merely  from 
certain  words,  namely,  a  representation  that  the  plaintiff 
came  by  the  tulips  in  an  improper  manner.  We  think  the 
words  ought  to  be  set  forth  in  the  declaration,  though, 
properly  speaking,  the  action  is  for  damages  resulting 
from  the  false  speaking.  No  precedent  is  found  in  any 
case  of  this  sort  where  the  words  have  not  been  set  out. 
The  rule  will  therefore  be  absolute  for  an  arrest  of  judg- 
ment* 

Rule  absolute. 
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^*— ^y-^-'  Pearson  t?.  Skelton. 

The  rule  that  ASSUMPSIT  for  money  paid.  Plea,  non  assumpsii. 
tribudon  among  On  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  York' 
w«!  dwi^not      ***''^  ^^'^^  Assizes,  it  was  proved  that  the  plaintiff  and 

apply  to  a  case     defendant,  together  with  several  other  persons,  were  joint- 
where  the  party  -    .  . 
seeking  contri-     iy  interested  m  a  pubhc  stage  coach,  running  between 

tort-^fcaroToniy  ^^^^  ^^^  Harrowgate.  On  one  occasion,  the  cuach  had 
by  inference  of    been  neffliffcntlv  driven  by  the  coachman  employed  to 

law,  but  i8  con-         .  .  . 

fined  to  cases  drive,  and  had  occasioned  the  death  of  a  horse  belonging 
be  presumed  ^^  ^  person  named  Pickles,  Pickles  brought  an  action 
^at  the  party  against  the  plaintiffi  and  recovered.  The  plaintiff  having 
committing  an  paid  the  debt  and  costs  in  tliat  action,  sought  to  recover 
Where  several  in  the  present  action  contribution  from  the  defendant.  It 
jd'^J'imerest-  ^*«  objected  at  the  trial,  first,  that  the  plaintiff  and  de- 
ed in  a  stage-  fendant  being  both  wrong  doers,  an  action  for  contribution 

coach,  and  there  ,.  ,.  ^    m,  ,  -^t.  ^   x  •     i 

was  a  partner-  wouM  not  he,  and  Merryweather  v.  Ntxan  (a)  was  cited 
whfch"cxpeMM'^  ^^  establishing  that  point ;  and  secondly,  that  an  action 

were  first  to  ^X  law  would  not  lie  between  parties  in  respect  of  a  part- 
be  paid,  and  the  .     . 

residue  diTided  ncrship  matter,  but   that  the  plaintiff's  remedy  was  in 

— i^S,  that*  equity.     The  Lord  Chief  Justice  nonsuited  the  plaintiflf, 

^inIt^*hIJm  ^**  liberty  to  move  to  enter  a  verdict  for  6/.,  that  being 

damages  and  the  estimated  amount  of  the  defendant's  contribution. 

costs  had  been 
recovered  in  an 

action  brought         Knowles  now  moved  accordingly.— The  rule  laid  down 

by  a  party  to  °  •' 

whom  damage     in  Merrytceather  v.  Nixan  only  applies  where  both  parties 

was  done  by  the  „  i  i    -        i  •     •  i»     •  t 

negligent  driv-  are  actually  employed  m  the  commission  of  the  tort  It 
TOuW  not^^'  does  not  apply  in  cases  like  the  present,  where  the  plain- 
Ter  against         i\ff  ^^s  made  a  tort-feasor  merely  by  inference  of  law, 

another  proprie*  ii.iini  i»t« 

tor  his  propor-  being  rendered  liable  for  the  act  of  bis  servant,  although 
dami^eTand  ^®  ^^^  ^^^  present  and  had  no  control  over  the  servant 
""'^  at  the  time.     This   distinction  was  taken  in  Adamson  v. 

Jarvis{b),  where  it  is  laid    down  that  '^  the   rule  that 
wrong  doers  cannot  have  redress  or  contribution  against 

(a)  8  T.  R.  186.  {b)  4  Bing,  66. 
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each  other,  is  confined  to  cases  wliere  the  person  seeking  ^*^\qLF^^^* 
redress  must  be  presumed  to  have  known  that  he  was 
doing  an  unlawful  act'*  And  in  Woolley  v.  Baite  (a), 
which  was  precisely  like  the  present  case,  the  action  was 
held  maintainable.  As  to  the  second  point,  viz.,  that  this 
was  a  partnership  transaction,  it  may  be  doubtful  whether 
that  objection  can  be  taken  under  the  present  plea. 
[Parke^  B. — There  can  be  no  doubt  about  that  (&).]  Then 
this  may  be  regarded  as  an  insulated  transaction,  which 
did  not  occur  in  the  general  order  and  for  the  general 
purposes  of  the  partnership,  and  therefore  does  not  fall 
within  the  rule  as  to  actions  between  partners.  The  ob- 
jection^ if  there  were  any  thing  in  it,  would  doubtless 
have  been  taken  in  Woolley  v.  Batle,  but  there  it  does 
not  appear  to  have  been  raised. 

Parke,  B. — We  will  consult  the  Lord  Chief  Justice, 
and  see  what  the  evidence  was  as  to  the  existence  of  a 
partnership  fund.  The  first  objection  made  at  the  trial 
does  not  apply. 

On  a  subsequent  day,  Parke,  B.,  said  that  the  Court 
had  consulted  the  notes  of  Lord  Chief  Justice  Denmant 
and  there  appeared  to  have  been  a  partnership  fund,  out 
of  which  the  expenses  were  first  to  be  paid,  and  the  resi- 
due divided  among  the  proprietors.  The  nonsuit  was 
therefore  right. 

Rule  refused. 

(a)2C.&P.417. 

{h)  See  Worrall  ▼.  Grayton,  ante,  166. 
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Ejteh.  of  PUat, 
1836. 

^  BaYLEY  r.  RiMMELL. 

Iq  an  acdooby    X  HIS  was  an  action  by  an  assistant  surgeon  against  bis 

An  assistant  sur*  .  o  <? 

geon  for  wages,  employer^  to  recover  the  amount  of  salary  due  to  him  in 

thJuhe^Wn.  *****  Capacity.     The  defendant  pleaded,  first,  the  general 

If  d*?  "dllT*  '^*"® »  *°^'  secondly,  that  the  plaintiff  had  misconducted 

for  nearly  half  himself  whilst  in  his  employ,  and  therefore  was  not  entitled 

^ymentM  were  ^o  ^^J  salary  or  wages.    There  was  also  a  plea  of  payment 

tihat dmeon ao-  ®^ *  '"°*  ^^ money  into  Court,  and  no  damages  uliri. 
count  of  wages,       At  the  trial  before  Gumev,  B.,  at  the  London  Sittings 

but  not  accord- 

ingtoany  after  last  Hilary  term,  the  plaintiff  claimed  for  salary 
orat^imTdefi-  *^^  ^^^  days,  at  the  rate  of  SOO/.  per  annum,  and  he  so 
lUte  periods  of    described  his  claim  in  the  particulars  of  his  demand  an- 

the  year.    The  ^ 

plaintiff  after-  nexed  to  the  record.  No  specific  contract  of  hiring  was 
and  was  taken  proved,  but  evidence  was  given  of  the  service.  It  ap- 
^°  ?  ^^'f^'      peared  that  after  the  plaintiff  had  been  some  time  in  the 

and  after  bis  re-    '^  '^ 

covery  did  not  defendant's  employment,  he  was  taken  ill,  and  went  to  a 

employment,  hospital,  where  he  remained  three  months.     He  did  not 

fimdimt  reqiUre  ^^^u^n  to  his  employment,  nor  did  the  defendant  request 

bim  to  so:--  jijm  ^o  do  SO.      It  appeared  that  the  plaintiff  had  been 

Heldf  tbat  tbere  #>  • 

was  no  evidence  paid  different  sums  of  money,  but  not  at  any  fixed  or 
ay^r,and1hat  definite  periods.  It  was  submitted,  that  upon  this  evi- 
cntiS^'to^'^"  dence  it  must  be  taken  to  be  a  general  hiring,  and  thtt 
cover  wages  on    in  legal  estimation  that  was  a  hiring  for  a  year,  and  there- 

a  quantum  me-     ^  ,  i  i  i  t  • 

rtu7 for tbe time  lore  that  uo  wages  were  recoverable,  as  the  years  service 
e  served.         j^^j  ^^^  1^^^^^  performed.     The  learned  Judge,  however, 

thought  that  if  even  this  were  to  be  taken  to  be  a  hiring 
for  a  year,  the  strict  rule  of  performance  was  not  applica- 
ble to  a  case  where  the  performance  was  prevented  by 
the  act  of  God,  and  that  the  plaintiff  was  entitled  to  re- 
cover rateably  for  the  time  he  was  engaged  in  the  defen- 
dant's employ.  The  jury,  accordingly,  found  for  the  plain- 
tiff, for  the  sum  of  59/.  I6s,  On  the  issue  on  the  plea  of 
payment  of  money  in  Court,  the  jury  also  found  for  the 
plaintiff. 
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Theobald  now  moved  for  a  new  trial,  on  the  ground  of  ^^\^^^^' 
misdirection.  The  evidence  in  this  case  shewed  a  gene- 
ral hiring,  which  in  law  is  a  hiring  for  a  year,  and  unless 
the  year's  service  was  performed,  or  there  was  an  improper 
dismissal  by  the  master,  the  plaintiff  could  not  be  entitled 
to  claim  any  wages.  He  cited  The  Countess  of  Plymouth 
V.  Throgmorton  (a),  Grimman  v,  Legge  (6).  In  Thomas 
V.  Williams  (c),  where  the  servant  was  held  entitled  to  re- 
cover on  a  quantum  meruit  for  a  portion  of  the  year,  the 
service  was  terminated  by  mutual  consent,  upon  an  ex- 
press agreement  that  the  servant  should  be  paid  rate- 
ably.  He  cited  also  Beeston  v.  Collffer{d),  Ridgwayv. 
The  Hungefford  Market  Company  {e)^  and  Turner  v- 
Robinson  if).  [A  rule  was  also  aaked  for  to  reduce 
the  damages.] 

Lord  Abinger,  C.  B.  —  On  the  first  ground  I  think 
there  should  be  no  rule,  since  there  was  no  evidence  of 
any  hiring  at  all.  There  was  evidence  of  a  service,  and  I 
incline  to  think  that  the  interpretation  put  on  the  contract 
by  the  plaintiff  is  the  true  one,  namely,  that  he  was  to  be 
paid  for  his  services  what  they  should  be  worth.  That  in- 
ference the  jury  were  at  liberty  to  draw  from  this  evidence, 
and  I  think  they  have  done  so  rightly.  On  the  other 
ground,  with  a  view  to  have  the  damages  reduced,  the 
rule  may  be  taken,  unless  the  plaintiff  will  consent  to  re- 
duce the  amount  of  the  verdict. 

Parke,  B. — Admitting  that  there  was  some  evidence  of 
a  hiring,  and  agreeing  in  the  proposition  that  a  general 
hiring,  if  unexplained,  is  to  be  taken  to  be  a  hiring  for  a 
year,  I  think  there  is  abundant  evidence  in  this  case  to 
shew  that  there  was  no  hiring  for  a  year.  It  appears  that 
payments  were  made,  but  they  were  not  made  according 

(a)  1  Salk.  65.  {d)  4  Bing.  309. 

(b)SB.&  C.  324.  (e)  4  Nev.  &  Man.  797 ;  3  Ad. 

(c)  I  Adol.  &  Ellis,  685 ;  li  Nev.  &  £U.  171. 

&  Man.  545.  (/)  5  B.  &  Ad.  789. 
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Ereh.  of  Pieoi,  to  the  yearly  amount,  nor  at  any  definite  periods  of  the 

year.  The  parties  separated  in  the  middle  of  the  year, 
and  neither  did  the  plaintiff  return,  nor  did  the  defen- 
dant require  him  to  return  and  complete  the  service.  If, 
indeed,  the  jury  ought  to  have  found  whether  this  was  a 
yearly  hiring,  the  learned  judge  should  have  been  re- 
quired to  leave  that  question  to  them;  but  there  is  really 
nothing  to  shew  that  the  compensation  was  to  be  paid  at 
the  end  of  the  year. 

The  rest  of  the  Court  concurred. 

Rule  granted  on  the  second  ground^  as  to  the 
reduction  of  damages,  which  the  plaintiff  af- 
terwards consented  to. 


Langley  v.  The  Earl  of  Oxford. 

In  an  action  on  JLlEBT  on  bond,  in  the  penalty  of  1300/.  The  defen- 
th^rfendlm'*'  ^^^^  craved  oyer  of  the  bond  and  also  of  the  condition, 
had  pleaded  nofi   which  being  set  out.  Stated  it  to  be  for  payment  of  the 

estfactum,  the  r»^/\»        •  i    •  /•       i  *•         i  i* 

judge  made  it  sum  of  650/.,  With  interest  for  the  same,  after  the  rate  ot 
of  an  ordcr*to"*  ^''  f^^  ^^^*  hundred  pounds  by  the  year.  The  defendant 
change  the         ^^^  pleaded  that  the  words  respectini?  the  interest  had 

venue,  that  the  '^  .  . 

defendant  been  inserted  in  the  condition  of  the   bond  after  it  had 

the  hand-  been  executed.     To  which  the  plaintiff  replied,  taking 

.•;^5fg°lSr  issue  thereon. 

ncM  on  the  trial  At  the  trial  before  Lord  Abinger^  C.  B.,  at  the  Middle^ 

The  cause  was  sex  Sittings  after  last  Hilary  Term,  the  plaintiff*  produced 

piidntiflT obtain-  ^^^  bond,  the  execution  of  which  was  attested  by  a  sub- 

ed  a  verdict,  scribing  witness ;  but  he  was  not  called.     Evidence,  how- 

which  the  Court  .  . 

afterwards  set      ever,  was  given  of  a  search  for  him,  but  without  success, 

aside  and 

granted  a  new 

trial  on  payment  of  costs,  giving  the  defendant  leave  to  amend  the  oyer  and  set  out  the  condition 

more  fully,  which  was  accordingly  done,  and  the  defendant  then  pleaded  a  special  plea,  alleging 

that  the  condition  had  been  altered  since  the  execution  of  the  bond: — Held,  that  the  plaintiff  wu 

entitled  to  use  the  admission  contained  in  the  judge's  order  on  the  second  trial,  and  that  it  wai 

binding  on  the  defendant 
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Lanolet 

V. 

Earl  of 
Oxford. 


which  the  learned  Judize  held  to  be  sufficient  to  excuse  E^tch.  of  Pleas, 
his  not  being  produced.  The  handwriting  of  the  attest- 
ing witness  was  not  proved,  but  the  plaintiff  put  in  an 
order  of  Mr.  Baron  Gurney,  dated  the  10th  o(  February, 
1835,  by  which  it  was  ordered,  with  the  consent  of  both 
parties,  that  the  venue  should  be  changed  from  Carmar- 
ihenshire  to  Middlesex,  the  defendant  thereby  undertaking 
to  admit  on  the  trial  of  the  cause,  in  case  the  subscribing 
witness  should  not  be  found,  that  the  attestation  was  in 
bis  handwriting.  The  cause  had  been  before  tried  in 
Middlesex  after  the  above  order  was  made,  the  only  issue 
then  being  on  the  plea  of  non  est  factum ;  the  words  in 
the  condition  of  the  bond  respecting  the  payment  of  in- 
terest, not  having  been  set  out  on  oyer.  The  plaintiff  on 
that  trial  recovered  a  verdict,  which  the  Court,  in  Trinity 
term  last,  set  aside,  and  ordered  a  new  trial  on  payment  of 
costs,  giving  the  defendant  leave  to  set  out  on  oyer  the 
words  respecting  the  interest ;  and  the  defendant  according- 
ly did  so,  and  pleaded  the  special  plea  now  on  the  record. 
The  defendant  contended  on  the  second  trial,  that  the 
order  of  Mr.  Baron  Gumey  did  not  apply  to  this  trial, 
and  that  it  was  therefore  incumbent  on  the  plaintiff  to 
prove  the  handwriting  of  the  attesting  witness.  The  Lord 
Chief  Baron,  however,  admitted  the  bond  in  evidence 
without  further  proof,  but  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit,  on  the  above  ground.  On  the 
bond  being  produced,  it  appeared  to  be  in  the  common 
printed  form  of  a  money  bond,  and  that  the  words  ''  with 
interest  for  the  same,  after  the  rate  of  5/.  for  each  hundred 
pounds  by  the  year,*'  had  been  written  in  the  blank  space 
usual  in  such  printed  forms,  along  which,  however,  there 
was  a  line  which  had  been  drawn,  either  before  or  after 
those  words  were  written ;  but  no  evidence  was  offered  by 
either  party  as  to  the  state  of  the  bond  at  the  time  of  its 
execution.  The  Lord  Chief  Baron  left  it  to  the  jury  to 
say  whether  the  circumstance  of  the  line  running  through 
the  words  raised  in  their  minds  such  a  suspicion  as  to 
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Exduof  PUoi,  induce  them  to  call  upon  the  plaintiff  to  ezplun  it.    The 

jury  answered  in  the  negative,  and  found  a  verdict  for  the 
plaintiff. 

Sir  fV.  W.  Folleit  now  moved  to  enter  a  nonsuit,  on 
the  ground  that  the  admission  contained  in  the  judge's 
order,  made  previously  to  the  first  trial,  was  not  evidence 
on  this  trial,  as  the  pleadings  were  different.  He  admitted, 
that  if  the  pleadings  had  remained  the  same,  the  admis- 
sion might  have  been  evidence  on  the  second  trial;  citing 
Elton  v.  Larkins  (a),  and  Doe  d.  WetheraU  v.  Bird  (6). 
But  he  contended,  that  the  oyer  having  been  amended,  and 
a  new  plea  pleaded,  it  made  it  altogether  a  new  record.  In 
Doe  V.  Bird^  there  had  been  no  alteration  in  the  issue. 

Per  Curiam. — There  has  been  no  alteration  here,  as 
far  as  this  admission  is  concerned.  The  admission  is  to 
be  used  on  the  trial  of  the  cause,  whenever  the  trial  takes 
place ;  no  matter  whether  it  be  the  first  or  the  second  trial 

Rule  refused. 


(a)  5  C.  &  P.  386. 


(6)  7  C.  &  P.  6. 


Although  the 
dty  of  London 
are  entitled  to 
forfeited  recog* 
nixaoces  entered 
into  within  the 
dty  otLondonf 
yet  the  Court 
will  not  allow  a 
recognizance  to 
be  discharged, 
though  the  mo- 
tion is  made 
with  the  consent 
of  the  dty  soli- 
dtor,  unless  no- 
tice has  been 
given  to  the  At- 
tomey-Oeneral. 


Ex  parte  Morris. 

JLN  this  case,  Rogers  applied  to  have  the  defendant's 
recognizances,  which  had  been  entered  into  within  the 
city  of  London^  discharged.  He  made  the  application 
with  the  consent  of  the  city  solicitor,  and  contended,  that, 
as  the  city  of  London  were  entitled  to  all  forfeited  recog- 
nizances within  the  city  (a),  this  was  sufficient. 

Lord  Abinoer,  C.  B. — We  cannot  take  notice  of  that. 
Notice  of  the  motion  ought  to  have  been  given  to  the 
Attorney -General,  because  primd  facie  the  recognizances 
belong  to  the  Crown ;  and  this  Court  will  not,  without  the 

(a)  The  King  ?.  The  Mayor  of  Londofi,  1  C.  M.  &  R.  1. 
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Attorney-Greneral's  admission,  recognise  the  title  of  any  Exck.  of  Pieat, 
other  persons. 


Notice  having  been  subsequently  given  to  the  Attorney- 
General,  and  he  making  no  objection  to  the  motion,  it 
was  ultimately  granted. 


Ex  partt 
Morris. 


Alexander  v.  Vane. 

Assumpsit  for  the  keep  and  feeding  of  certain  horses  ^.,  being  in 
for  the  defendant,  for  goods  sold  and  delivered,  work  and  barneas,  went 
labour,  money  paid,  and  on  an  account  stated.     The  de-  Sed byc^"?!d 
fendant  pleaded  the  i?eneral  issue  as  to  all  except  SSL  ordered  ume, 

.  C.  stying,  in 

5f.,  parcel  &c.,  and  as  to  the  residue,  payment  of  that  j:t  presence, 
sum  into  Court:   to  which  the  plaintiff  replied,  taking  pay  the  money 
and  accepting  the  same  out  of  Court  in  full  satisfaction  ^^'^^^^l-'^ 

\      ^  .        .  .         Beld,  that  C. 

of  the  residue  of  the  causes  of  action  in  the  declaration  thereby  ae- 
mentioned.     At  the  trial  before  Gurney^  B.,  at  the  Mid'  thonty  to  pay 
dlesex  Sittings  after  last  Michaelmas  Term,  it  appear-  S'^efeuUof 
ed  in  evidence,  that  the  defendant,  being  about  to  set  ^.i  and  that, 
up  a  coach  to  run  between  London  and  Brighton^  was  in  he  was  entiUed 
want  of  harness,  and  went,  together  with  the  plaintiff,  to  backfrom  !#. 
the  shop  of  a  person  named  Palliser.  who  was  a  harness  ***•  authority 

*^  *  not  being  shewn 

maker,  and  that  the  defendant  gave  an  order  for  the  sup-  to  have  been 
ply  of  goods,  the  plaintiff  saying,  after  the  order  was 
given,  that  if  the  defendant  did  not  pay,  he  would.  The 
goods  were  supplied  accordingly  to  the  defendant,  and  a 
balance  remaining  due,  the  plaintiff  went  to  Palliser,  and 
induced  him  to  issue  an  attachment  upon  the  defen- 
dant's horses,  which  were  then  at  the  plaintiff's  livery 
stables  in  the  city  of  London^  the  defendant  being  about 
to  remove  them  out  of  the  jurisdiction  of  the  city.  The 
horses  were  attached,  and  the  attachment  being  in  the  hands 
of  the  plaintiff^s  clerk,  the  defendant  gave  two  cheques 
for  30/.  each  for  the  amount,  which  were  post  dated,  to 
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Bxeh.  of  PUast  the  plaintiff,  who  handed  them  over  to  Palluer,  and  the 
^  lojD.  ,  horses  were  released  from  the  attachment.  The  defendant 
Alexander  subsequently  paid  the  sum  of  331.;  the  plaintiff  paid  the 
Vane.  balance  of  30/.  10««  to  PalUser^  and  the  cheques  were  re- 
turned to  the  defendant.  The  defendant  contended  that 
the  payment  by  the  plaintiff  was  voluntary,  and  a  letter  was 
put  in,  which  was  proved  to  have  been  sent  on  the  SOth 
of  October^  in  which  the  plaintiff  said — **  Will  you  permit 
me  to  pay  Mr.  Palliser  the  balance  due  to  him,  after  de- 
ducting the  head-stalls  you  sent  back,  as  he  and  I  have 
had  continual  words  about  my  releasing  your  horses  £rom 
the  attachment?  Say,  per  bearer,  if  I  shall^  pay  kinu" 
No  answer  was  proved  to  have  been  given  to  this  letter^ 
but  the  plaintiff  paid  the  balance  on  the  next  day.  For 
this  sum  of  30/L  10«.  the  plaintiff  had  a  verdict,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  verdict  tot 
him,  if  the  Court  should  be  of  opinion  that,  the  plaintiff 
was  not  entitled  to  recover  it. 

Thesiger  having,  in  Hilary  Term  last,  obtained  a  rule 
to  shew  cause  accordingly, 

Piatt  and  Humfrey  now  shewed  cause. — This  was  a  con- 
tract entered  into  by  the  three  parties,  all  being  present  at 
the  time  the  goods  were  ordered,  the  plaintiff  saying  that 
he  would  pay /or  them  if  the  defendant  did  not:  the  defen- 
dant therefore  impliedly  gave  him  authority  to  pay.  the 
money,  which  authority  has  not  been  revoked. — ^The 
Court  then  called  upon 

Raines  (with  whom  was  Thesiger)  to  support  the  rule* 
— The  undertaking  of  the  plaintiff  was  not  such  an  under- 
taking as  to  create  a  legal  liability  on  him  to  pay  this 
money.  He  had  guaranteed  it,  but  that  was  only  ver- 
bally, and  therefore  it  was  not  binding  upon  him  according 
to  the  Statute  of  Frauds.     [Parke,  B.— The  plaintiff  was 
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Defer  liable  to  pay  it,  but  there  was  an  authority  ^iven  Bjcek.  of  pum, 
him  at  the  time  the  goods  were  ordered  to  pay  for  them, 
and  none  of  the  subsequent  transactions  affect  that  ori- 
ginal authority.]  That  authority  must  be  taken  to  be 
revoked ;  the  plaintiff*,  by  writing  the  letter,  shews  that 
he  did  not  consider  he  had  any  at  that  time,  for  he  ex- 
pressly asks  permission  to  pay  the  money.  He  ought  to 
have  shewn,  therefore,  that  the  authority  was  renewed. 

Lord  Abinger,  C.  B. — I  should  be  very  much  con- 
cerned if  this  action  were  not  maintainable.     Every  point 
which  could  have  been  urged  has  been  urged,  but  it  ap- 
pears to  me  that  there  is  no  ground  to  support  this  rule. 
No  question  turns  upon  the  attachment,  but  the  whole 
depends  altogether  upon  the  authority  which  the  plain- 
tiff* had  for  paying  tl;is  money.     Now,  although  he  was 
under  no  obligation  to  pay  it,  and  had  entered  into  no 
contract  which  bound   him  to  do  so,  he  had  neverthe- 
less made  an  engagement  which  bound  him  in  point  of 
honour,  and  that  was  entered  into  in  the  presence  of  the 
defendant.    The  payment  must  therefore  be  taken  to  have 
been  made  by  his  authority.     The  promise  was,  that,  if 
the  defendant  did  not  pay,  the  plaintiff  would ;  there  was 
therefore  an  agreement,  that,  if  the  money  was  paid  for 
the  defendant,  it  might  be  recovered  from  him.     Thus,  if 
a  man  give  an  order  to  his  banker  to  pay  a  sum  of  money, 
and  he  does  so  without  having  any  funds  in  his  hands,  he 
may  nevertheless  recover  the  money.    Then,  has  any  thing 
occurred  to  revoke  the  authority?  Nothing  whatever.  The 
whole  of  the  transaction  is  consistent  with  the  feeling  on  the 
part  of  the  plaintiff,  that  he  continued  under  an  obligation 
to  pay  this  money.     He  reports  to  the  creditor  the  proba- 
bility of  the  defendant's  removing  his  property  out  of  the 
jurisdiction;  the  defendant  gives  the  cheques  to  him,  thus 
keeping  up  the  appearance  of  his  obligation.     Suppose 

VOL.  I.  MM  M.  W. 
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Exeh.  rf  Pleat,  the  pUifiiiff  had  kept  theoi,  and  paid  them  when 

Doured,  surely  he  could  have  recovered  upon  thmn*  Bui 
the  defendant  went  and  paid  a  part  of  the  debtf  if  that 
had  been  taken  by  way  of  satisfaction*  tbe  plaintiff  ivonld 
not  have  been  justified  in  claiming  this  money ; .  hut  it  is 
not  suggested  that  it  was*  An  arrangement  was  eoma 
to,  and  further  time  was  given  to  the  defendant,  butil 
seems  to  have  been  for  an  indefinite  period*  and  PoIUm^ 
might  have  sued  the  defendant  immediately  after  it«  As 
lo  the  letter,  after  all  that  had  passed*  it  might  b«  rea- 
aonable  in  the  plaintiff,  for  his  own  security^  to  obtain  an 
authority  in  writing  to  pay  the  money.  If  the  defendant 
meant  to  revoke  the  authority,  he  ought  to  have  wiittea 
so  in  answer ;  but  not  having  done  so,  as  we  are  bound  to 
take  it  on  the  evidence,  the  authority  was  continuedj  and 
the  money,  having  been  paid  upon  that  authority,  may  b^ 
recovered  by  the  plaintiff. 

Parke,  B,— I  entirely  concur  with  the  Lord  Cbi«f 
Barqn*  There  is  no  difficulty  in  the  case  when  tbe  facts 
are  rightly  understood.  (His  Lordship  here  recapitulated 
the  facts.)  The  plaintiff  is  bound  to  prove  that  be  paid  tbii 
money  with  the  authority  of  the  defendant.  If  the  engage-^ 
ment  had  been  made  in  the  absence  of  the  defendant,  it 
would  have  given  no  authority  to  the  plaintiff  to  pay  tbe  no* 
ney,  and  the  payment  would  have  been  made  without  any 
authority,  express  or  implied.  But,  it  being  made  in  the 
presence  of  the  defendant,  there  was  an  implied  cco^itract, 
that,  if  tbe  plaintiff  paid  the  money,  the  defendant  ifould 
repay  it^  It  is  precisely  the  same  as  if  tbe  defendantbad 
requested  the  plaintiff  to  pay  the  money^  TheUj  has  that 
authority  been  countermanded?  If  not,  there  is  no  doubt 
that  it  was  a  payment  to  the  defendant's  use  and  at  bis  rs* 
quest.  It  appears  that  the  plaintiff,  knowii^  that  be  was 
bound  in  honour  to  pay  the  money,  requests  PaUiser  to 
lodge  an  attachment  against  the  horses,  which  he  aooprd- 
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iBgly  does.  On  that  an  arrangement  is  come  to^  that,  on  Bxt^  of  Pteat, 
the  defendant  giving  the  cheques,  the  property  shall  be 
diicharged  from  the  attachment.  The  cheques  are  paid 
16  PaUiset  through  the  plaintiff's  hands,  and  this  tended 
to  shew  that  the  authority  still  conthiued;  they  were  given 
to  PalUser^  hot  the  defendant,  not  being  able  to  pay  them 
when  due,  takes  them  back,  and  pays  a  pvart,  with  a  sort 
of  understanding  that  he  should  hare  a  further  time  to 
pay  the  remainder.  Up  to  this  period  nothing  had  passed 
to  ahew  that  the  authority  was  countermanded.  The  next 
qnestion  is,  whether  the  letter  put  in  is  any  evidence  of  a 
conntermand  having  been  given.  It  does  not  appear  that 
my  answer  was  given  to  that  letter.  We  must  assume, 
either  that  no  answer  at  all  was  given,  or  that  the  answer 
would  not  serve  the  defendant's  purpose.  But  if  it  is  to 
have  such  a  meaning  assigned  to  it,  the  point  should  have 
been  left  to  the  jury,  whether  the  defendant  meant  to 
revoke  the  authority.  We  are  not  at  liberty  to  draw 
that  inference;  the  jury  might  possibly  have  thought  there 
WaA  a  countermand  of  the  authority,  though  I  should 
not  have  so  interpreted  the  letter,  because  it  may  be  ex- 
plained on  a  different  supposition.  The  plaintiff  might 
want  a  written  authority  for  the  payment,  and  might  wish 
not  to  rely  on  the  original  verbal  authority  alone.  As  that 
authority,  however,  continued,  the  payment  was  duly 
made,  and  the  amount  may  be  recovered. 

BoLLAND,  B. — ^As  between  the  parties  on  this  record, 
Jt  appears  to  me  that  there  was  an  original  authority  given 
to  the  plaintiff  to  pay  this  debt.  The  only  question  is, 
whether  there  is  any  agreement  by  the  defendant  to  allow 
the  plaintiff  to  pay  the  debt  which  he  had  incurred  for  him, 
and  that  if  he  did,  he  would  repay  him.  Assuming  that 
die  witness  has  told  the  truth,  and  that  the  defendant  was 
present  at  the  time,  we  must  take  it  that  he  did  agree  that 
the  plaintiff  should  pay  the  debt  on  bis  default,  though  he 

mm2 
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V 

Exeh.  ofPUoM,  might  not  be  liable  to  pay  in  consequence  of  the  statute. 

^  '  ^  Then,  what  answer  is  given  to  the  payment?  The  object 
Alexander  of  the  letter  might  have  been  to  obtain  a  written  authorityf 
.Vane.  or  it  might  have  been  to  ascertain  whether  the  plaintiff 
would  be  right  in  paying  the  whole  amount.  He  was  cer- 
tainly right  in  inquiring  whether  the  returned  bead-staDs 
had  been  settled  for.  The  attachmenti  and  the  other 
facts  in  the  case,  do  not  appear  to  me  to  affect  our  deci- 
sion. Supposing  Alexander  to  have  given  a  binding 
guarantee,  he  might  have  claimed  to  be  released  by  the 
relinquishment  of  the  attachment,  but  this  would  have 
been  no  answer  on  tlie  part  of  the  defendant.  Any  giving 
of  time  might  benefit  him,  but  slill  he  was  ultimately 
bound  to  pay  the  debt.  Nothing  has  occurred  to  waive 
the  agreement  originally  entered  into  by  him,  and  there- 
fore he  is  responsible  to  the  plaintiff. 

GuRNEY,  B. — The  defendant  has  suggested  that  be  wu 
not  present  when  the  goods  were  supplied  and  the  plain- 
tiff promised  to  guarantee  the  payment ;  but  the  evidence 
of  PaUiser's  clerk  proved  expressly  that  he  was. 

Rule  discharged. 


Inole  v.  Bell. 

ToadecUndon  XRESPASS  for  an  assault  and  false  imprisonment 
an  aMHuic  and  Plea,  as  to  the  assault  and  the  giving  of  the  plaintiff  in 
menL^Vdefen-  ^^^'8®  ^^  ^  Certain  policeman,  and  forcing  and  compelling 

dant  pleaded 

that  the  plaintiff  attempted  forcibly  to  break  and  enter  his  messuage  or  public-houae  nvithonC  the 
leave  of  the  defendant,  whereupon  he,  the  defeudant,  resisted  such  entrance ;  and  because  the 
plaintiff  behaved  himself  violently  and  created  a  disturbance  in  the  street,  by  which  meant  a 
mob  was  assembled  and  the  defendant's  business  interrupted,  and  his  customers  annoyed,  aod 
because  the  plaintiff  threatened  to  continue  such  violent  conduct,  and  to  renew  his  attempts  and 
efforts  to  get  into  the  house,  and  because  no  request  or  entreaty  of  the  defendant  to  the  plaintiff 
to  abstain  from  and  abandon  his  attempts  and  efforts  was  complied  with,  the  defendant,  m  «rder 
to  preservg  the  peactf  and  to  secure  himself  from  a  renewal  of  such  attempts  and  effi>rts,  gave 
him  in  charge  to  a  constable,  to  be  carried  before  a  justice  of  the  peace  :^ — Held,  that  the  plea 
was  good  after  verdict. 
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to  go  in  custody  of  the  said  policeman  through  the  ^ch.  of  PUtu^ 
streets  to  a  certain  house,  and  there  imprisoning  and  ^^^^^^J^^^ 
keeping  and  detaining  him  in  prison,  as  in  the  said  declara-  Inolb 
tion  mentioned — that  the  defendant  was  lawfully  possessed  bell. 
of  a  certain  messuage  or  public  house,  situate  at  &c.,  in 
which  he  inhabited,  dwelt,  and  carried  on  business;  and 
the  defendant  being  so  possessed  thereof,  the  plaintiff, 
just  before  the  said  time  when  &c.,  with  force  and  arms  and 
with  a  strong  hand  did  attempt  and  endeavour  forcibly 
to  break  into  and  enter  the  said  messuage  or  public  house 
of  the  defendant,  without  the  leave  and  licence  and 
against  the  will  of  the  defendant:  whereupon  the  de- 
fendant, at  the  said  time  when  &&  being  in  the  said 
messuage  or  public  house,  in  order  to  preserve  the  peace- 
able and  quiet  possession  thereof,  did  resist  and  oppose 
such  entrance  of  the  plaintiff  into  his  said  messuage  or 
public  house,  and  in  so  doing,  and  because  the  plaintiff 
behaved  himself  violently  and  created  a  disturbance  in  the 
street,  by  which  means  a  mob  was  assembled  and  the  de- 
fendant's business  interrupted  and  his  customers  annoyed, 
and  because  the  plaintiff  threatened  to  continue  and  per- 
severe in  such  violent  conduct,  and  to  renew  his  attempts 
and  efforts  to  get  into  tlie  said  messuage  or  public-house, 
and  because  no  request  or  entreaty  of  the  defendant  to  the 
plaintiff  to  abstain  from  and  abandon  his  said  attempts  and 
efforts  was  complied  with — the  defendant  was  forced  and 
obliged,  in  order  to  preserve  the  peace  and  to  secure  him- 
self from  a  renewal  of  the  said  attempts  and  efforts  of  the 
plaintiff  to  get  into  the  said  messuage  or  public  house,  to 
give  the  plaintiff  in  charge  to  one  Wiliiam  Sexton^  then 
being  a  constable  and  peace  officer,  to  take  the  plaintiff 
into  custody  and  safely  keep  him  until  he  could  be  car- 
ried and  conveyed,  and  to  carry  and  convey  him,  before 
some  justice  of  the  peace,  to  be  examined  by  and  before 
such  justice  touching  and  concerning  the  premises,  and  to 
be  further  dealt  with  according  to  law  ;  and  upon  that 
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Egek.  •/  Pka$,  oocasioni  the  said  William  Sesion,  so  beioff  such  conite* 

ble  and  peace  officer  as  aforesaid,  at  die  request  of  tbe 
defendant,  did  take  the  plaintiff  into  custody,  and  as  soon 
as  conveniently  could  be,  to  wit,  forthwith,  the  plaintiff 
was  carried  and  conveyed  before  Sir  Frederick  Roe,  a 
justice  of  the  peace,  who  examined  him  and  disdiarged 
him.  And  thus  the  defendant  justified  the  im|irisoniBeiit 
To  this  plea  the  plaintiff  replied  de  imfmrid. 
The  cause  was  tried  before  Lord  Abtnger,  C*  B«,  at  the 
Middlesex  Sittings  after  last  Miehaelmae  Term,  when  the 
defendant  obtained  a  verdict  Plaity  in  HUary  TerM  last, 
having  obtained  a  rule  to  shew  cause  why  judgment  shodd 
not  be  entered  up  for  the  plaintiff  Hon  obetemie  veredieh, 
in  respect  of  the  imprisonment  of  which  tbe  plaintiff  com- 
plained— 

Wordsworth  now  shewed  cause. — ^Tbe  case  of  Timoikjf 
▼•  Simpson  (a)  is  an  authority  to  shew  that  this  plea  may 
be  supported.  The  plea  alleges  that  the  defendant  was 
endeavouring  to  force  himself  into  the  defendants  house, 
and,  having  created  a  disturbance  and  raised  a  mob,  threat- 
ened to  continue  it.  The  defendant  waa,  therefore,  jus- 
tified in  giving  him  in  charge  to  a  policeman,  for  the  pur- 
pose of  preserving  the  peace. 

Plait  and  Barstow,  contrh. — ^The  plea  does  not  disdose 
facts  sufficient  to  authorize  the  defendant  in  giving  the 
plaintifi*  in  charge.  It  does  not  allege  that  there  was  any 
breach  of  the  peace  at  the  time  the  defendant  interfered, 
and  set  the  policeman  in  motion.  It  appears  that  tbe 
plaintiff  was  not  in  the  house,  but  in  the  street,  and  Che 
disturbance  of  the  defendant's  customers  was  not  under 
such  circumstances  a  sufficient  justification ;  even  if  there 
had  been  any  breach  of  the  peace,  the  plea  states  that 

(a)  1  C  M.  &  R.  757. 
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the  plaintiff  threatened  to  continue  his  violent  conduct.   Bxeh,  ofpuat, 

1836. 
which  shews  that  it  had  ceased  ;  and  the  mere  apprehen- 
sion of  the  threat  being  put  into  execution  is  not  a  suf- 
ficient justification.  This  case  is  distingubhable  from  7?- 
mathy  ▼.  Simpson;  for  there  the  customer  was  in  the  de- 
fendant's shop  creating  a  disturbance,  and  refusing  to 
leave  it.  It  is  submitted,  that  even  if  the  police  officer  had 
been  present  and  had  heard  the  threats  made,  he  would 
not  have  been  justified  in  taking  the  party  into  custody,  if 
the  breach  of  the  peace  had  ceased.  [Parke^  B. — It  does 
not  appear  that  the  breach  of  the  peace  had  ceased, 
but  the  contrary*  In  order  to  justify  himself,  the  defen- 
dant must  shew  that  there  was  a  danger  of  the  breach  of 
the  peace  being  renewed ;  and  if  he  does  so,  that  is  suffi- 
cient]. The  plea  does  not  shew  that  there  was  any  riot, 
or  any  affray,  or  any  menace  of  any  assault,  which  are 
the  only  causes  ipr  which  a  justice  of  the  peace  can  call 
upon  a  party  to  find  sureties  to  keep  the  peace.  The 
plea  does  not  state  enough  to  shew  a  forcible  entry,  and 
the  mere  threat  to  break  open  the  house  would  not  war- 
rant the  justice  in  calling  upon  a  party  to  find  sureties. — 
They  referred  to  Burn*s  Justice,  Vol.  2,  p.  759,  as  to  the 
authority  of  the  justice  in  such  case. 

Lord  Abinoer,  C.  B.  —  Is  there  then  no  remedy 
against  a  man  who  is  attempting  to  break  into  a  house 
with  a  mob  at  the  door  ?  I  question  whether  this  plea 
does  not  in  terms  state  a  riot. 

Parke,  B. — If  it  were  necessary,  I  should  say  there  is 
enough  set  forth  to  shew  that  there  was  an  unlawful  as- 
sembly. But  no  doubt  the  plea  is  perfectly  good  after 
yerdict. 

Rule  discharged. 


Certain  lease- 
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Exck,  of  Pteat, 

Ballard  e*  Way  and  Another. 

Assumpsit.— The  declaration  stated  that  the  defen- 
were  sokTby  dants,  surming  executors  of  the  last  will  and  testament 
auction,  which  ^f  Henry  Baulion,  deceased,  theretofore,  to  wit,  on  the 
in  the  particulars  24th  of  March,  18S5,  by  certain  persons  carrying  onbu- 

and  conditions        .  .  ^,i  ^tjin* 

of  sale  as  a  well-  sincss  as  auctioneers,  under  the  name,  style,  and  firm  of 
t^t^revertiol  ^Igood  Sf  Hard,  the  agents  of  the  defendants  in  that 
ary  interest,  and  behalf  duly  authorized,  causcd  to  be  put  up  and  exposed 

as  an  eligible 

fnTestment.  By  for  Sale  by  pubHc  auctiou  certain  property  described  in  a 
a  ioSrrct,°or°  certain  particular  of  sale  thereof,  before  then  made,  pub- 
the  establish-      Ughed,  and  circulated  by  the  defendants.  The  conditions  of 

mentofthe  ^  -^ 

South  London  sale,  which  were  in  the  ordinary  terms,  were  then  set  out, 

MjTtbe  Compa-  but  nothing  turned  upon  them.      The  declaration  then 

rixedto*treat^or  *^^'''^^*  ^^at  ou  such  cxposurc  to  salc  as  aforesiud,  to 

purchase,  and  wit,  on  &c.,  the  plaintiff  was   the  bighest  bidder  for, 

take  the  premi-  , 

its  in  questions  and  became  and  was  the  purchaser  of,  the  said  pro- 
of'the^acr^o'  V^^^V  ^^  described  in  the  said  particulars  of  sale  as  afore- 
noticc  was  given  said,  upon  and  according  to  the  said  conditions  of  sale, 

of  this  liability  »     r  &  ■ 

in  the  pariicu-  at  and  for  a  certain  price  or  sum,  to  wit,  the  sum  of  455£, 
tioDsofsaie;and  and  then  and  immediately  after  such  sale  paid  into  the 
a*fac*tTifat""thc*  '^•"^*  ^^  ^^c  said  auctioneers,  according  to  the  said  con- 
vendee  had  no  dltious,  a  large  sum  of  money,  to  wit,  the  sum  ofllSLlSs. 

notice  of  the  lia-  i  .       #•        i 

biiity.  The  con-  as  a  deposit  ot  2ol.  per  cent,  m  part  of  the  said  purchase- 
ednocMress*'  '"©"^y*  **n^  which  SEid  sum  was  then  accepted  by  the  said 
warranty  of        auctioneers  as  the  deposit,  according  to  the  said  conditions 

title: — Heldf  in  , 

an  action  by  the  of  sale;  and  then  also  paid  another  large  sum,  to  wit,  the 

the  vendors  of  sum  of  6/.  \2s.  S^d.  as  onc  moiety  of  the  said  auction  duty, 

thepufnUff^M  P^y^We  in  that  behalf,  and  then  signed  an  agreement  for 

not justiBed  in  payment  of  the  remainder  of  the  said  purchase-money, 

stating  this  con-  , 

tract  in  the  de-  and  to  Complete  the  said  purchase  according  to  the  con- 
wa™nt"y  of  a  ditlons  aforesaid.  And  thereupon  afterwards,  to  wit,  on 
clear  title,  free    ^p.  in  consideration  of  the  premises,  and  that  the  plaintiff, 

from  all  charges,  *■  r  » 

incumbrances, 

and  liabilities. 

Held,  also,  that  the  purchaser  was  entitled  to  rescind  the  contract,  on  ascertaining  that  the  pre* 
inises  were  liable  to  be  taken  for  the  purpose*  of  the  act. 
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at  the  special  request  of  the  said  defendants,  had  then  ^*^\^^^^* 
undertaken  and  faithfully  promised  the  said  defendants  to 
perform  and  fulfil  all  things  in  the  said  conditions  of  sale 
contained  on  the  said  plaintiff's  part  and  behalf,  as  such 
purchaser  as  aforesaid,  to  be  performed  and  fulfilled, 
they,  the  said  defendants,  undertook  and  faithfully  pro- 
mised the  said  plaintiff  to  perform  and  fulfil  all  things  in 
the  said  conditions  of  sale  on  the  vendor's  part  and  behalf 
to  be  fulfilled ;  and  that  they  then  had  good  and  sufficient 
right,  title,  pover,  and  authority  to  sell,  transfer,  and  as- 
sign the  said  property  to  the  plaintiff,  free  and  clear  of  and 
from  all  charges,  contracts,  incumbrances,  and  UabUUies 
whatsoever,  other  than  and  save  and  except  those  stated 
and  set  forth  in  the  said  description  thereof  in  the  said 
particulars  of  sale*  And  the  plaintiff  in  fact  said,  that, 
although  he,  on  the  day  and  year  first  aforesaid,  and  from 
thence  until  and  upon  the  said  14th  day  of  April  then 
Qext,  and  afterwards,  was  ready  and  willing  to  have  per- 
formed and  fulfilled  all  things  in  the  said  conditions  of 
sale  on  his  part  and  behalf,  as  such  purchaser  as  aforesaid, 
to  have  been  performed  and  fulfilled,  and  to  have  accepted 
a  proper  assignment  of  the  said  property  at  his  own  ex- 
pense, and  to  have  paid  the  remainder  of  the  said  pur- 
chase-money according  to  the  said  conditions  of  sale,  and 
to  have  completed  the  said  purchase,  whereof  the  defen- 
dants afterwards,  to  wit,  on  &c.  and  often  before  and 
since  had  notice,  and  were  requested  to  make  a  proper 
assignment  to  him,  the  plaintiff,  of  the  property  so  bid 
for  and  purchased  by  him  as  aforesaid,  free  and  clear 
of  and  from  all  charges,  contracts,  incumbrances,  and 
liabilities  whatsoever,  other  than  and  save  and  except 
those  stated  and  set  forth  in  the  said  description  thereof 
in  the  said  particulars  of  sale ;  yet  the  defendants,  con« 
triving  and  intending  to  deceive,  defraud,  and  injure 
the  plaintiff,  did  not  perform  or  regard  their  said  pro- 
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^^^Kf'^*  mise  and  undertaking,  in  this,  to  wit,  that  they  bad 
-»  not,  at  the  time  of  the  said  eSLpoeare  to  sale,  and  sale 
Ballaed^  and  purchase,  and  of  the  making  their  said  pronuse 
Wat.  and  undertaking,  good  and  sufficient,  or  any  rights  titlei 
power,  or  authority  to  selt,  transfer,  and  assign  to  him 
the  said  property  free  and  clear  of  and  from  alt  charges, 
contracts,  and  incumbrances  and  liabilities,  other  than 
and  save  and  except  those  stated  and  set  forth  in  the 
said  description  thereof  in  the  said  conditions  of  sale,  in 
this,  to  wit,  that  five  of  the  said  six  houses  so  put  up  and 
exposed  to  sale,  and  sold  by  the  defendants  and  pur- 
chased by  the  plaintiff  as  aforesaid,  to  wit,  the  said  bouses 
numbered  respectively  113,  114,  115,  116,  and  117,  kmg 
before  the  said  exposure  and  putting  up  thereof  to  sale 
and  purchase  as  aforesaid,  and  long  before  the  time  of 
making  the  said  promise  and  undertaking  of  the  8Md  de- 
fendants, to  wit»  on  &c#  had  been  and  were  inserted  in  a 
certain  schedule  annexed  to  a  certain  act  of  Parliament 
made  and  passed  in  the  4th  year  of  the  reign  of  his  pre* 
sent  Majesty,  intituled,  "  An  Act  for  erecting,  establish- 
ing, and  maintaining  a  market  in  the  pari^  of  Si»  George 
the  Martyr,  in' the  borough  of  Souihwark,  in  the  coun^ 
of  Surrey,*'  as  part  of  the  property  which  a  certain  com- 
pany by  the  said  act  incorporated  by  and  under  the  name 
of  the  South  London  Market  Company,  were  authorised 
and  empowered  to  treat  for,  purchase,  and  take  and  use 
for  the  purposes  of  the  said  act.  And  the  plaintiff  ftuther 
said,  that  the  said  five  of  the  said  six  houses  so  pot  up 
and  exposed  to  sale,  and  sold  by  the  defendants  to  and 
purchased  by  the  plaintiff  as  aforesaid,  at  the  time  of 
such  putting  up  and  exposure  to  sale,  and  such  sale  aad 
purchase  thereof  as  aforesaid,  and  at  the  time  of  makiog 
such  promise  and  undertaking  of  the  defendants,  were  aad 
still  are  and  remain  subject  and  liable  to  be  treated  for, 
purchased,  and  taken  by  the  said  company  in  the  said  act 
mentioned,  for  the  purposes  of  the  said  act;  and  if  be  ac- 
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tepted  an  aMigninent  and  transfer  thereof,  be  w6utd|  by  iCieA.  qf  Pkat, 
feaaon  of  the  right  of  the  said  corporation  to  treat  for  and 
purchase  the  same,  be  hindered  and  prevented  from  dis- 
posing of  the  same  in  such  manner  and  to  such  advantage 
as  he  would  and  might  do  but  for  such  right  of  the  said 
corporation,  and  the  value  of  the  said  purchase  was  and 
is  much  less  than  the  same  would  be  if  such  right  did  not 
exist;  and  the  said  property  is  by  reason  of  such  right  of 
the  said  corporation  of  little  or  no  value.  And  the  re- 
maining house  of  the  said  six  houses,  to  wit,  the  said  house 
numbered  112,  was  and  is  of  no  value  to  the  plaintiff,  with- 
out the  said  five  other  houses.  And  by  reason  of  the  pr^ 
ndseSf  the  s«d  plaintiff  has  been  deprived  of  all  the  benefits 
and  advantages  which  would  have  arisen  firom  the  comple- 
licm  of  die  said  purchase,  and  has  been  put  to  great  ex- 
penses^ amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,die  sum  of  200^,  in  investigaling  and  endeavouring  to 
parocuie  such  title  and  assignment  as  aforesaid,  and  has  lost 
att  gains  and  profits  which  he  might  and  would  otherwise 
have  made  and  acquired  from  using  and  employing  the 
amd  sums  of  money  so  paid  by  him  as  deposit  and  duty  as 
aforesaid,  and  other  monies  provided  and  kept  by  him  the 
sasd  phdntiff  for  the  completion  of  the  said  purchase.  The 
second  count  was  for  money  had  and  received ;  the  third» 
for  interest;  and  the  fourth,  on  an  account  stated. 

Pleas,  Jlrstt  non  astmnpsit;  secondly,  that  the  said 
property  was  and  is  described  in  the  said  particulars  of 
sale  in  the  said  dedaration  mentioned,  as  situate  and  being 
at  the  comer  of  Ecurl^sireet,  and  that  the  said  property 
was  and  is  also  described  in  the  schedule  so  annexed  to 
the  said  act  of  Parliament,  as  situate  and  being  at  the 
eomer  of  Earl-sireei  aforesaid.  And  the  defendants  Aur- 
ther  say,  diat  the  description  of  the  said  property  in  the 
said  particulars  of  sale,  under  and  subject  to  which  the 
said  property  was  so  put  up  and  exposed  to  sale  and  so 
purdiased  by  the  plaintiff  as  m  the  said  declaration  men- 
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'^^$»#r'^'  tioned,  in  other  respects  corresponded  and  agreed  widi 

the  description  thereof  in  the  said  act  of  Parliament,  and 
that  the  description  thereof  in  this  particular  identified 
the  same  with  the  said  property  so  in  the  said  sche- 
dule mentioned ;  of  all  which  the  plaintiff  at  the  time  of 
the  exposure  of  the  said  property  to  sale,  and  of  sodi 
purchase  thereof  by  him  the  plaintiff  as  aforesaidt  to  wit, 
on  &c.,  had  notice;  and  this  the  defendants  are  ready  to 
verify  &c. 

To  this  plea  the  plaintiff  replied,  setting  out  the  descrip- 
tion of  the  premises  in  the  particulars  and  in  the  sohedide 
to  the  act,  and  ayerring  that  the  descriptions  did  not  eor- 
respond ;  and  that  he  had  not,  at  the  time  he  so  bid  for  and 
became  the  purchaser  of  the  said  property,  any  notice 
that  the  said  five  houses,  part  of  the  said  property  so  bid 
for  and  purchased,  were,  or  that  any  of  them  waa,  men- 
tioned in  the  said  schedule  to  the  said  act  of  Parliament, 
or  that  they  were  liable  to  be  treated  for,  purehaaed,  and 
taken  by  the  said  company,  for  the  purposes  of  the  said 
act ;  concluding  vrith  a  verification. 

Rejoinder,  that  the  description  of  the  said  property 
contained  in  the  said  particulars  of  sale,  so  far  as  the  sane 
related  to  the  said  five  houses,  part  thereof,  did  correspond 
and  agree  with  the  description  thereof  in  the  said  sehe- 
dule  annexed  to  the  said  act  of  Parliament,  and  that  tlia 
plaintiff  had,  at  the  time  he  so  bid  for  and  became  the 
purchaser  of  the  said  property  described  in  the  particulars 
of  sale,  notice  that  the  said  five  houses,  part  of  the  said 
property,  were,  and  that  each  of  them  was,  mentioned  in 
the  said  schedule  annexed  to  the  said  act  of  Parliament, 
and  that  they  were  liable  to  be  treated  for,  purchased, 
and  taken  by  the  said  company  for  the  purposes  of  the 
said  act ;  concluding  to  the  country*   Issue  thereon. 

The  defendant  had  originally  demurred  to  the  first  count, 
and  the  point  ultimately  raised  in  the  case  was  argued  by 
Cooie  in  a  former  term,  viz.,  whether  the  liability  of  the 
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property  to  be  taken  by  the  company  was  one  against  Bxeh,  of  PUatf 

which  the  vendors  had  covenanted ;  but  the  Court  then 

said,  that  as  the  defendants  had  admitted  by  their  de* 

murrer  that  they  had  entered  into  a  contract  by  which 

they  covenanted  against  all  liabilities^  the  question  was  not 

open  to  them.    The  defendants  then  pleaded  as  above. 

The  cause  was  tried  before  Lord  AUngerf  C.  B.,  at  the 
ZrOfM&m  Sittings  afler  last  HUary  Term»  when  the  parti- 
culars of  sale  were  put  in.  They  were  headed  as  fol- 
lows:— *'  Well-secured  rental  of  6^/L  10^.  per  annum,  for 
about  fifteen  years,  with  reversionary  interest  Parti- 
culars and  conditions  of  sale  of  an  eligible  investment^ 
secured  upon  bouses  and  shops,  in  that  extensive  tho- 
roughfare and  commanding  situation  for  business,  the 
XfOfidcm-roaeL"  In  the  descriptive  particulars  the  property 
was  thus  described — "  This  property  being  eligibly  situ- 
ated and  well  tenanted,  ofiers  a  safe  and  desirable  invest- 
ment** The  property  was  stated  to  be  held  on  a  lease  for 
a  term  of  sixty-one  years  from  Midsummer,  1789,  and 
underlet  for  certain  terms  of  years,  which  were  set  out,  and 
the  net  rental  was  stated  to  be  G2l»  10s.,  and  at  the  end 
was  added — ''  with  reversionary  interest/'  No  notice 
was  given  at  the  sale  or  at  any  other  time  of  the  liability 
of  the  property  to  be  taken  by  the  Market  Company.  On 
the  issue  as  to  the  description  in  the  particulars  of  sale 
and  the  description  in  the  schedule  corresponding,  evi- 
dence was  adduced  by  the  defendants  to  shew  that  there  was 
difficulty  in  identifying  the  property:  and  the  jury  found 
that  they  did  not  correspond,  and  that  the  plaintiff  had 
no  notice  in  fact  of  the  act  of  Parliament.  The  learned 
Judge  was  of  opinion  that  the  first  count  was  not  proved 
by  the  evidence,  and  nonsuited  the  plaintiff,  giving  him 
leave  to  move  to  enter  a  verdict  on  the  last  issue,  if  the 
Court  should  be  of  opinion  that  the  act  of  Parliament  was 
not  of  itself  notice  to  the  plaintiff. 
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^^^^'^      -Erfe  haying,  on  a  former  day  hn  this  term,  obtamed  a 

rule  to  shew  cause  why  the  verdict  should  not  be  entiered 
for  the  plaintiff  on  the  first  count,  for  the  deposit^  ex* 
pensesi  and  interest,  or  on  the  second  count  for  the  deposit 
only-— 

Plati  and  Bargtaw  shewed  cause.~The  first  count  was 
not  proved,  as  the  contract  shewn  in  evidence  was  not  such 
as  that  alleged  in  the  declaration.  The  question  is,  what  is 
the  extent  of  liability  of  the  vendor  on  an  ordinary  contract 
for  the  sale  of  a  leasehold  estate,  without  sny  express  wai^ 
ranty  of  title.    There  is  here  no  express  warranty,  and  it  is 
submitted  that  the  law  will  not  imply  one  against  such  lia- 
bilities as  those  which  are  set  forth  in  the  first  count  of  diis 
declaration.   If  the  liability  of  property  to  be  taken  for  pub* 
lie  purposes,  under  acts  of  Parliament,  were  held  to  be  an 
objection  to  the  title,  on  an  ordinary  contract  of  sale,  it 
would  affect  a  great  portion  of  the  property  of  the  kingdom. 
Such  property  must  have  been  constantly  the  subject  of 
sale,  and  yet  no  objection  of  the  kind  has  ever  been  made* 
The  point  is  entirely  new.    There  are  numerous  acts  of 
Parliament,  such  as  highway,  drainage,  and  railway  acts, 
which  have  been  passed,  affecting  various  parta  of  the 
kingdom,  authorizing  land  to  be  taken  for  the  purposes  of 
those  acts,  to  such  an  extent  as  to  aflect  the  titles  to  a  great 
quantity  of  properly.     So  also,  the  customs'  management 
act,  3  &  4  WilL4f,  c.  51,  s.  35,  authorizes  the  coonnis* 
sioners  of  the  treasury  at  any  time  to  take  half  an  acre  of 
land  within  half  a  mile  of  the  sea  shore  or  of  the  tideway 
of  any  navigable  river  for  a  station-house  for  the  customs 
or  excise.     So  that  if  this  were  held  a  defect  in  the  title, 
it  is  scarcely  possible  to  see  to  what  extent  and  to  what 
consequences  it  might  lead.    If  a  party  wanted  to  put  up  a 
property  to  sale,  he  must  inquire  first  whether  any  act 
had  ever  passed  affecting  the  property  in  this  way.     The 
only  case  which  has  the  slightest  analogy  to  the  present 
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Mse  U  Ihat  of  Okyield  v.  RoumHa).    There,  a  meadow  Baoh.rfpi0a§i 

jt9m  sold  without  any  notice  of  a  footway  round  it,  and  also 

Aoe  across  it,  which  of  course  materially  lessened  its  value, 

and  Lord  Rondyn  decreed  a  specific  performance,  with 

costs,  as  he  could  not,  he  said,  help  the  purchaser  who  did 

not  choose  to  inquire.    No  fraud  was  imputed  in  the  pre«> 

sent  case,  and  the  vendors  were  executors,  and  quite  as 

ignorant  of  this  liability  as  the  purchasers  were.  Secondly, 

this  was  a  provision  in  a  public  act  of  Parliament,  though 

of  a  local  nature,  and  therefore,  although  the  plaintiff  had 

no  notice  in  point  of  fact,  he  must  be  taken  to  have  had 

notice  in  point  of  law. 

# 
Erie,  Sir  W.  W*  FoUett,  and  Petersdorff,  in  support  of 
the  rule, — ^The  contract  which  the  defendants  entered  into 
jo.  this  case  amounted  to  a  general  warranty  that  the  title 
was  a  good  title.  They  have  undertaken  to  dispose  of  a 
permaoent  investment  in  these  houses  and  shops,  which 
they  could  not  do,  as  the  very  next  day  after  the  sale  the 
purchaser  might  have  been  compelled  to  part  with  them 
to  the  company.  Then  they  have  entered  into  a  contract 
whioh  they  could  not  fulfil.  Every  vendor  does  contract 
impliedly  against  a  liability  of  this  nature.  Suppose  the 
vendor  had  himself  entered  into  a  contract  to  allow  this 
oompany  to  take  the  estate,  could  he  have  compelled  a 
purchaser  to  complete  his  purchase?  It  is  apprehended 
be.  dearly  oould  not«  Then  how  does  the  present  case 
differ  from  that  ?  The  premises  are  comprised  in  the 
sebedule  to  this  act  of  Parliament,  of  the  passing  of  which, 
by  the  rules  and  orders  of  Parliament,  the  testator  or  the 
executors  must  have  had  express  notice.  The  defendants 
therefore  sold  this  estate  with  notice  of  this  liability.  But 
it  is  said  that  the  plaintiff  must  be  taken  to  have  had  no- 
tice.   Now,  whatever  may  be  the  effect  of  public  acts  of 

(a)  8  Yes.  508,  cited  in  Sagden  on  Vendors,  307, 9th  ed. 
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^^\M^^^^  ParUament,  as  evidence  of  the  facts  stated  in  them  against 

all  the  world,  it  has  been  decided  that  these  local  acts  aie 
not  evidence  of  the  facts  stated  in  them  against  strangers. 
Brett  V.  Beales  (a).    The  clause  which  directs  that  tliej 
shall  be  deemed  to  be  public  acts,  and  judicially  taken 
notice  of  as  such,  is  only  inserted  for  the  purpoee  of 
making  them  admissible  in  evidence*  but  does  not  affix! 
persons  who  are  not  parties  to  the  acts  with  notiee  of 
their  provisions*    Woodward  y.  Cotton  (i),  BeaumaiU  ▼• 
Mountain  (c).    There  are  many  species  of  liabilities  which 
have  been  held  sufficient  to  rescind  the  contract.     As  in 
those  cases  where  it  has  been  held,  that,  where  an  act  of 
bankruptcy  has  been  committed,  the  vendor  cannot  com- 
pel a  specific  performance,  though  he  swears  he  does  not 
owe  a  debt,  because  it  cannot  be  securely  ascertained  that 
there  is  not  one*  Lowe  v.  Lush  (d),  Caim  v.  Cann(e)»,    Sa» 
in  Cave  y*  Baldwin  (/),  where  the  vendor  of  certain  newly 
inclosed  lands  undertook  to  convey  them  to  the  vendee^ 
Lord  Ellenborough  held  that  that  was  an  undertaking  to 
convey  the  legal  estate,  and  that,  the  vendor  having  only 
an  equitable  interest  previous  to  the  assignment  by  the 
commissioners,  the  vendee  was  entitled  to  recover  hii 
deposit.     In  Bamweli  v.  Harris  {g\  it  was  held,  that  a 
purchaser  is  not  compellable  to  accept  a  title  to  premises 
formerly  subject  to  an   incumbrance,  the   discharge  of 
which  is  shewn  only  by  presumption.     Welch  y.  Fort  (k) 
was  also  a  case  of  a  similar  nature,  where  the  contract  of 
purchase  was  defeated  by  one  of  such  liabiUties,  and  the 
purchaser  allowed  to  recover  back  the  deposit  and  rescind 
the  contract.     But  an  objection  is  taken  to  the  language 
of  the  declaration,  because  it  alleges  the  contract  to  have 

(a)  Moo.  &  M.  421.  {e)  1  Sim.  &  Sta.28. 

(6)  1  C.  M.  &  R.  44.  (/)  1  Stark.  65. 

(c)  lOBiDgh.404;  4M.&Scott,  ig)  1  Taunt.  430. 
177.  (*)  4  Taunt.  334. 

(d)  14  Ves.  647. 
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b^n  a  warranty  against  all  Habilities.  The  term  **  lia-  ^**:^/'~'' 
bility"  means  a  liability  affecting  a  particular  estate  in  the 
hands  of  the  vendee.  The  plaintiff  here  complains  of 
a  defeet  ui  the  title  of  the  vendor^  resulting  from  a  liabi- 
Biy  which  will  prevent  him  from  enjoying  the  estate.  It 
la  therefore  rightly  described  as  a  warranty  against  all 
liabilities.  The  other  words^ ''  charges  and  incumbrances^'* 
would  apply  to  other  things.  Then,  if  this  be  a  defect  in 
the  title,  the  purchaser  may  shew  it,  notwithstanding  there 
be  a  condition  that  the  vendor  shall  not  be  called  upon  to 
produce  the  lessor^s  title.  Shepherd  v.  Keatley  (a),  Flight 
r.  Booth  (&)•  [Lord  Abinger,  C.  B. — The  Court  are  strongly 
of  opinion  that  this  contract  may  be  rescinded,  on  the 
ground  that  these  premises  are  liable  to  be  taken  under 
the  act  of  Parliament  for  the  purposes  of  the  act.  It  is 
ctear  that  the  plaintiff  never  intended  to  contract,  and  did 
aM  contract,  to  purchase  this  mere  right  to  compensation. 
The  representation  is,  that  it  was  a  good  investment,  and 
ffiaiit  was  secured  upon  the  premises.  It  turns  out  that 
it  was  no  investment  at  all,  and  not  secured.  Our  opinion 
bf  tberefb^  made  up  as  to  the  plaintiff's  right  to  rescind 
t3M  contract.  But  the  question  remains  as  to  the  variance 
on' the  first  count  I  consider  that  these  acts  of  Parlia- 
ment do  not  affect  all  mankind  with  a  knowledge  of  what 
h  contained  in  them.  Parfce,  B. — This  is  like  a  case 
where  a  whole  neighbourhood  has  entered  into  a  parti- 
etalar  contract  for  the  sale  of  certain  estates,  and  an  act  of 
Keirliament  is  passed  for  the  purpose  of  carrying  that  bar- 
gidn  into  effect.  Such  a  bargain  would  be  an  incum- 
brance and  a  liability,  against  which  a  covenant  for  good 
title  would  apply.] 

Cur,  adv.  vult. 

Lord  Abinger,  C.  B. — In  this  case  the  Court  have 
(II)  1  C.  M.  &  R,  117.  W  1  Bing.  N.  C.370;  1  Scott,  190. 

VOL,  I.  N  N  M.  W. 
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Exch.  of  Pleas,  looked  more  fully  at  the  declaration,  and  we  think  the  word 

^Miability"  must  include  liability  of  every  possible  kind; 
on  that  count,  therefore,  the  defendant  is  entitled  to  a 
verdict;  but,  on  the  count  for  money  had  and  received, 
we  think  the  plaintiffs  are  entitled  to  recover  100/.,  the 
money  advanced,  less  the  expenses,  for  that  they  are 
entitled  under  the  circumstances  to  have  back  their  de- 
posit. 

Parks,  B. — ^This  is  an  incumbrance  created  by  a  pri- 
vate act,  to  which  the  defendant's  testator  may  be  con- 
sidered a  party;  it  is,  therefore,  much  the  same  as  if 
there  had  been  a  private  agreement  with  him  for  land  of 
the  same  nature  and  under  the  same  circumstances  as  this. 
It  is  impossible  that  there  can  be  a  good  title  when  the 
property  is  subject  to  such  a  liability  as  this.  On  the 
first  count,  however,  the  contract  is  stated  too  largely, 
because  it  must  be  taken  to  refer  to  liabilities  affecting  this 
particular  estate.  But,  on  the  count  for  money  had  and 
received,  the  plaintiff  is  entitled  to  recover.  The  verdict 
will  be  entered,  on  the  general  issue,  for  the  defendant  on 
the  first  count,  for  the  plaintiff  as  to  the  residue;  and  for 
the  plaintiff  on  the  special  plea  raising  the  question  as  to 
notice. 

Rule  accordingly. 
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Esch.  Chamber, 
1836. 

IN  THE  EXCHEQUER  CHAMBER. 
(In  Error  from  the  Court  of  Excltequer.) 

Thorp  r.  Cole  and  Others. 

X  HIS  was  a  writ  of  error  from  the  Court  of  Exche^  By  an  agree- 
quer  (a).     The  case  was  argued  by  Erie  for  the  plaintiflT  ^w,h  JL7e- 
in  error,  and  by  KeUy  for  the  defendants;  but  as  the  ^^naffhad* 
arguments  were  substantially  the  same  as  those  urged  in  v^^^  ^^^^  ^^ 

1      r^  ,    1         .    .      1  ,  ,  appeal  agaiost  a 

the  Court  below,  it  is  thought  unnecessary  to  report  them*  rate  made  upon 
Paiteson,  J.,  intimated,  in  the  course  of  the  argument,  that  JhlTdcfcndantt, 
the  contract  might  have  been  entered  into  so  as  to  be  ^***  churchwar- 

^     ^  .  *•     1  "****  *""  over- 

legal,  as,  for  instance,  if  the  costs  had  been  left  to  the  seers,  intended 

decision  of  the  arbitrators,  and  they  had  been  desired  to  same;  but  that, 

give  their  opinion  as  to  the  validity  of  the  rate.  If  th^'^JtiM^ 

thereto  agreeing 
to  leave  Uie  ex- 
amination of  the 

has  taken  place  in  the  Court  of  Exchequer  has  required  rate  and  all  mat- 

,  ters  in  dispute 

that  we  should  give  this  case  our  deliberate  consideration,  between  them, 
which  we  have  done.     I  have  felt  a  wish  on  my  part  that  "id^*notice/to 

arbitration,  no 
appeal  was  entered  against  the  rate ;  and  that  the  parties,  in  order  to  prevent  further  expense,  and  to 
settle  and  ascertain  the  subject  of  the  said  poor's  rate,  and  the  equality  or  inequality  thereof,  so  far 
as  the  charges  therein  made  on  the  plaintiff*,  as  compared  with  the  rate  made  on  the  other  persons 
mentioned  in  the  notice  of  appeal,  had  agreed  to  leave  the  matters  mentioned  therein  to  arbitration. 
The  agreement  then  witnessed  that  the  defendants  (as  far  as  they  lawfully  could  as  such  church- 
wardens, Sec.)  and  the  plaintiff  mutually  agreed  to  abide  by  the  award  of  W.  A.,  R.  Z).,and  P.  B.,  or 
any  two  of  them,  who  were  to  award  and  determine  of  and  concerning  the  said  matters  in  difference, 
and  of  and  concerning  all  the  costs,  &c,  of  the  said  agreement  and  of  the  said  notices  of  appeal,  and 
of  the  said  churchwardens,  &c.,  in  consequence  of  such  notice  of  appeal,  and  of  their  preparation  to 
resist  such  appeal,  and  to  support  the  rate,  and  all  matters  relating  thereto.  The  arbitrators 
awarded  that  the  defendants  should  pay  unto  T,  E,  F.,  attorney  fur  the  plaintiff,  16/.  12«.,  his 
bill  already  delivered,  and  the  amount  of  the  costs  of  the  said  T.  E.  F.  attending  the  arbitration, 
%c.  ;  and  they  further  directed  that  the  defendants  should  deduct  from  the  amount  charged  in 
aU  future  rates  the  sum  of  10«.,  and  return  to  the  plaintiff  the  sum  of  10«.  for  every  rate  granted 
and  paid  by  him  since  the  then  scheme  had  come  into  operation  : — Ileldt  on  error,  that  the  submis- 
sion and  award  were  bad,  inasmuch  as  the  arbitrators  had  no  authority  to  determine  as  to  the  validity 
of  the  rate,  it  not  being  by  law  a  subject  matter  capable  of  reference  to  arbitration  ;  and  that  the 
decision  as  to  the  costs  incurred  was  merely  accessory  to  the  decision  of  the  principal  question ; 
and  there  was  therefore  no  sufficient  consideration  for  the  submission. 

(o)    See  the  case  reported,  2      iDgs    are  fully  set  forth   upon 
C.  M,  &  R.  d67>  where  the  plead-      which  the  question  arose. 

V  v2 


Lord  Denman,  C.  J* — The  difference  of  opinion  which 
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^ch.  Cktmber,  this  agreement  should  be  upheld,  because  in  my  opinion 

matters  of  this  nature  would  be  much  better  decided  by 
persons  residing  in  the  neighbourhood,  and  acquainted 
with  the  nature  of  the  property,  than  by  the  judgment  of 
any  Court.  We  are  by  no  means  of  opinion  that  such  an 
arrangement  as  this  may  not  be  binding,  if  properly  en- 
tered into  ;  but  we  do  not  think  that  we  can  put  such  a 
construction  upon  this  agreement  as  to  consider  it  Talid. 
It  cannot  be  denied  that  the  real  question  submitted  was 
the  validity  of  the  poor  rate.  Now,  that  being  the  consi- 
deration for  the  agreement  and  the  promise  of  the  de- 
fendants, it  appears  that  the  arbitrators  have  been  em- 
powered to  do  what  is  not  lawful  to  be  done. 

An  attempt  was  made,  with  great  ingenuity  and  force, 
to  make  out  that  other  matters  were  properly  submitted. 
One  was,  the  principle  on  which  the  future  rates  should  be 
imposed ;  the  other  was  the  costs  incurred  in  preparing 
for  the  appeal. 

With  regard  to  the  principle  on  which  future  rates  are 
to  be  made,  no  obligation  is  entered  into  at  all ;  widi 
regard  to  the  costs,  they  are  merely  accessory  to  the 
other  matters  submitted.     In  any  way  of  looking  at  diis 
case,  the  consideration  is  untruly  stated;    if  any  thing 
is  stated  to  be  referred  to  the  arbitrators,  which  they  had 
no  authority  to  decide,  the  consideration  is  untruly  stated. 
It  is  not  necessary  to  enter  into  the  examination  of  tke 
other  objections,  which  are  mentioned  in  the  report  of  the 
judgment  of  the  Court  in  Crompton,  Meeson,  and  Roseoe* 
We  therefore  think  that  this  was  no  binding  agree- 
ment, and  that  there  was  no  right  of  action  against  the 
defendants. 

Judgment  affirmed. 


REPORTS    OF    CASES 
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Whe ATLEY  and  Another  (Survivors  of  William  Stewart)         1836. 

V.  Williams.  "^      ^      ^ 

X  HE  first  count  of  the  declaration  stated,  that  hereto-  The  piaintia 
fore,  and  before  the  decease  of  William  Stewart ,  to  wit,  brary  of'booka* 
m  the  18th  Dec.  1827,  an  account  was  stated  between  f!.'^^!^!;**" 

'  antf  some  of 

the  plaintiffs  and  William  Stewart  and  the  defendant,  and  ^^^^  ^'^  '*' 

turned  by  the 
purchaien  at 
imperfect  The  defendant  thereupon  wrote  to  the  plaintifft  the  following  letter,  dated  the  18th 
of  December,  1827  : — "  I  haTe  received  the  imperfect  books,  which,  together  with  the  cash 
orerpaid  on  the  settlement  of  your  account,  amounts  to  80/.  7s.  which  sum  I  will  pay  in  two 
yean :" — Held,  first,  that  this  was  a  promissory  note  ;  secondly,  that  it  was  evidence  of  an 
aeooiint  stated,  so  as  to  defeat  a  plea  of  the  Statute  of  Limitations  to  a  count  on  an  account  stated 
with  the  plainti£b  and  S,,  in  an  action  brought  within  six  years  of  the  21st  of  December,  1829; 
sltliougfa  S,  died  before  that  time. 

Semble,  that  such  document,  if  stamped  at  the  time  when  it  was  signed,  is  within  the  exception 
in  the  55  Geo,  Z,  c.  184,  s.  10,  and  may  be  given  in  evidence,  though  stamped  with  a  1/.  agree- 
ment stamp. 

A  plea  of  the  Statute  of  Limitations  must  conclude  with  a  verification. 

An  attorney  is  not  compellable  to  state,  when  examined  as  a  witness,  whether  a  document  shewn 
to  him  by  his  client,  in  the  course  of  a  professional  interview,  was  then  in  the  same  state  as  when 
produced  on  the  trial;  e.  g.  whether  it  was  then  stamped  or  not. 
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Exch,  of  Pleas,   that  OH  that  account  the  defendant  was  found  to  be  indebted 
\^^^.l^     to  the  plaintiffs  and  Stewart  in  the  sum  of  80^  Is. ;  and 
Wheatley     thereupon  afterwards,  to  wit,  on  &c.,  in  consideration  of 
Williams,     the  premises,  and  that  the  plaintiffs  and  Stetoart  would 
forbear  and  give  time  to  the  defendant  for  payment  of 
the  said  sum  for  the  space  of  two  years  then  next  fol- 
lowing, the  defendant  promised  the  plaintiffs  and  Stetoart 
to  pay  them  the  said  sum  in  two  years'  time.     The  count 
then  averred  that  the  plaintiffs  and  Stewart  did  forbear 
and  give  time  to  the  defendant  for  two  years,  but  that  the 
defendant  did  not  pay  the  said  sum,  or  any  part  thereof, 
to  the  plaintiffs  and  Stewart  in  his  lifetime,  or  to  the 
plaintiffs  since  his  death*    There  were  also  counts  for 
money  paid  by,  and  on  an  account  stated  with,  the  plain- 
tiffs and  Stewart  in  his  lifetime. 

PleaSf  firsts  as  to  the  first  count,  that  it  was  not  agreed 
by  and  between  the  plaintiffs  and  Stewart  vluA  the  defend- 
ant in  manner  and  form  as  in  that  count  alleged ;  second- 
ly ^  as  to  the  last  count,  non  assumpsit ;  thirdly^  as  to  the 
whole  declaration,  the  Statute  of  Limitations,  concluding 
to  the  country  ;  fourthly ^  a  set-off  for  goods  sold  and 
delivered,  money  lent,  paid,  &c.,  and  on  an  account  stated 
between  the  defendant  and  the  plaintiffs  and  Stewart :  oo 
all  which  issues  were  joined. 

The  cause  was  first  tried  before  Parke^  B.,  at  the  Mid- 
dlesex sittings  after  Trinity  Term,  1835*  It  appeared 
that  the  action  was  brought  by  Messrs.  Wheatley  %  Ad- 
lard^  as  surviving  partners  of  the  firm  of  Stewart^  Wheat' 
leyt  ^  Adlard,  auctioneers,  in  Piccadilly,  to  recover 
a  balance  of  55L  7s.  claimed  to  be  due  on  account  of 
a  sale  by  them  of  the  defendant's  Ubrary  by  auction, 
in  the  year  1827,  and  of  other  transactions  between 
them  and  the  defendant  in  the  lifetime  of  Stewart, 
who  quitted  the  partnership  in  18S8,  and  died  in  18S9. 
The  following  letter,  written  and  signed  by  the  defendant, 
and  stamped  with  a  1/.  agreement  stamp,  was  given  in 
evidence  for  the  plaintiffs : — 
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'*  Gentlemen : — I  have  received  the  imperfect  books  (a),  -Exc*.  of  pieas, 
which,  together  with  the  cash  overpaid  on  the  settlement  ^ 

of  your  account,  amounts  to  80/.  7*,,  which  sum  I  will    Wheatlbt 
pay  you  within  two  years  from  this  date.  Williams. 

**  I  am.  Gentlemen, 
*'  Your  obedient  servant, 

''  TAeo.  WiUiams. 
^  To  Messrs.  Stewart,  WAeatlet/,  ^  Adlard,  Piccadilly. 
"  Deer.  18th,  1827." 

It  appeared  that  on  Stewart**  withdrawing  from  the 
partnership,  this  debt,  amongst  others,  was  taken  by  him 
to  himself,  the  other  partners  receiving  credit  in  their 
mutual  accounts  for  their  proportions  of  it ;  and  payment 
was  proved  of  25L  on  account  of  the  debt,  to  Stewarts 
widow,  who  made  a  claim  to  it  as  his  executrix,  within  six 
years  before  the  commencement  of  the  action. 

It  was  objected  for  the  defendant,  first,  that  this  letter 
amounted  in  law  to  a  promissory  note,  and  was  inadmis- 
sible because  it  was  not  stamped  as  such ;  secondly,  that 
there  was  no  proof  of  the  agreement  to  forbear  alleged 
in  the  first  count ;  and,  thirdly,  that  at  all  events  such 
agreement  was  within  the  fourth  section  of  the  Statute  of 
Frauds,  as  being  an  agreement  not  to  be  performed  within 
a  year.  This  last  objection  the  learned  Judge  overruled. 
On  the  part  of  the  plaintiffs,  an  application  was  made  to 
amend  the  pleadings,  by  concluding  the  plea  of  the  Sta- 
tute of  Limitations  with  a  verification,  and  adding  the 
proper  replication;  which,  however,  the  learned  Judge 
refused:  and,  under  his  direction,  a  verdict  was  found  for 
the  plaintiff  on  the  first  and  third  issues,  so  far  as  related 
to  the  account  stated ;  on  the  second  and  fourth  issues, 
generally  for  the  plaintiff:  damages  55/.  7^. 

In  the  following  Michaelmas  Term,  Piatt  obtained  a 

(a)  These  were  some  of  the  chasers  as  imperfect,  and  the 
books  sold  for  the  defendant,  amount  of  which  was  charged  to 
which  were  returned  by  the  pur-      him  by  the  plaintiffs. 
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Bxeh.  of  PUas,  rule  tUsi  to  enter  judgment  for  the  defendant  on  the  third 

issue  non  obstante  veredicto,  or  for  a  new  trial ;  and  Erie, 
for  the  plain tifFi  also  obtained  a  rule  nisi  to  amend  the 
pleadings  in  the  manner  suggested  at  the  trial,  the  fdaiiH 
tiff  retaining  his  verdict. 

In  the  same  termi  these  two  rules  came  on  to  be  argued 
together ;  and  the  Court  having  intimated  to  HogginSt 
who  appeared  for  the  plaintiffi  that  the  principal  qfttestiqn 
was  as  to  the  admissibility  of  the  letter,  he  coDtende4| 
upon  that  point,  that  even  if  the  document  amounted  to  a 
promissory  note,  it  was  rendered  valid  by  the  provisions  of 
the  55  Geo.  3,  c  184,  s.  10  (a).  The  exception  in  that 
clause  applied  to  cases  where  the  stamp  wrongly  applied 
was  specially  appropriated  to  any  other  instrument ;  the 
words  ''  such  instruments  "  referring  to  the  previoua  de* 
scription  of  "  instruments  for  or  upon  which  any  stamp 
shall  have  been  used  of  an  improper  denomination,  ftc*** 
[Parket  B. — Then  you  would  get  rid  of  all  the  prohibi- 
tions against  the  re-stamping  of  bills  and  notes,  by  stamp- 
ing them  with  an  agreement  stamp.]  Besides,  bills  and 
notes  at  that  time  bore  no  distinctive  name  upon  the  stamp. 
At  all  events,  it  would  be  for  the  defendant  to  shew  that 
the  case  came  within  the  exception. 

As  to  the  objection  to  the  plea  of  the  Statute  of  Limita- 
tions, a  sufficient  issue  is  joined  as  it  stands.  No  formal 
mode  of  pleading  the  statute  is  necessary;  if  a  sufficient 
affirmative  and  negative  appear  on  the  record,  tliat  is 
enough.  The  statute  requires  that  the  debt  shall  have 
accrued  within  six  years,  in  order  to  enable  the  plaintiflf 


(a)  Enacting,  that  all  instru- 
ments for  or  upon  which  any 
stamp  shall  have  been  used  of  an 
improper  denomination  or  rate  of 
duty,  but  of  equal  or  greater 
value  in  the  whole  with  or  than 
the  stamp  which  ought  regularly 
to  have  been  used  thereon,  shall 


nevertheless  be  deemed  vaEd 
and  effectual  in  law;  except  in 
cases  where  the  stamp  used  oo 
mch  instruments  shall  have  been 
specially  appropriated  to  any 
other  instrument,  by  having  its 
name  on  the  face  thereof 
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Whbatlet 
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to  maintain  the  action.    The  plaintiff,  therefore,  by  bring-  Eieh.  of  putu, 

ing  the  action,  affirms  that  he  is  within  the  six  years ;  the 

defendant  alleges  that  he  is  not ;  the  plea  amounts  to  a 

traverse  by  force  of  the  statute.     [Parker  B. — ^Where  has 

the  plaintiff  here  said   he  is  within  the  statute?    All 

he  says  by  his  declaration  is,  there  was  a  debt  at  some 

time.]    Even  though  it  might  have  been  open  to  the 

plaintiff  to  refuse  to  join  issue,  he  had  a  right  to  elect. 

He  might  have  introduced  new  matter  in  his  replication ; 

but  it  was  competent  for  him  to  take  the  issue  tendered  to 

him.     Veale  v.  Warner  (a).     [Parke,  B. — The  difficulty 

18,  there  is  here  a  negative  and  no  affirmative :  there  is 

nothing  on  the  record  equivalent  to  an  averment  that  the 

cause  of  action  was  within  the  six  years.]     The  plea  of 

bankruptcy  is  an  analogous  one,  and  that  concludes  to  the 

oountry.     [Parke,  B. — It  is  given  by  statute.]     But  not 

the  form  of  it     [Parke,  B. — I  think  you  will  find  that  the 

old  statute  gives  the  form  (6).]   At  all  events,  the  plaintiff 

ia  entitled  to  amend  without  costs,  holding  the  verdict. 

Parke,  B. — Here  there  has  never  been  a  correct  issue 
on  which  the  jury  were  sworn,  and  on  which  all  the  facts 
could  be  investigated.  The  case  has  never  been  properly 
tried  on  any  issue.  Even  if  you  are  right  on  the  question 
as  to  the  stamp,  there  must  be  a  new  trial,  because  there 
has  been  no  correct  issue  joined:  then  both  parties  may 
amend  without  payment  of  costs.  It  certainly  seems  to 
me  at  present,  that  the  case  is  within  tlie  tenth  section  of 
the  Stamp  Act,  unless  in  fact  the  stamp  has  been  im« 
pressed  since  the  instrument  was  signed.  If  it  shall  turn 
out  to  have  been  so,  the  stamp  will  go  for  nothing. 

Rule  absolute  accordingly. 


(a)  1  Saund.  327,  note  1* 

(b)  The  6  Geo.  2,  c.  30,  s.  7, 
provides,  that  the  bankrupt  may 
plead  in  general,  that  the  cause  o^ 


the  action  or  suit  accrued  before 
such  time  as  he  became  bankrupt, 
and  may  give  the  act  and  the  spe- 
cial matter  in  evidence. 
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Exeh.  of  Pieatf  The  pleadings  having  been  amended,  the  cause 
^  ^  ->  tried  again  at  the  Sittings  in  last  Easier  Term,  before 
Wheatlbt  Gumey,  B.  The  same  evidence,  in  substance^  was  given 
Williams,  on  the  part  of  the  plaintiff  as  on  the  former  triaL  For 
the  defendant,  it  was  alleged  that  the  defendant's  letter 
had  been  stamped  after  it  was  written  and  signed;  and  a 
Mr.  Bennett,  who  was  Stewards  attorney  at  the  time  when 
it  was  written,  was  called  for  the  purpose  of  proving  that 
fact.  He  stated  that  he  saw  the  paper  about  the  time  of  its 
date,  and  that  it  was  shewn  to  him  by  Steufari  as  a  matter 
of  business,  for  which  he  had  made  a  charge.  It  was  then 
proposed  to  ask  him  in  what  state  the  paper  was  when  it 
was  shewn  to  him.  This  question  was  objected  to,  on  the 
ground  that  the  shewing  of  the  paper  to  him  was  a  privi- 
leged communication ;  and  was  disallowed  by  the  learned 
Judge.  His  Lordship  was  also  of  opinion  that  there  was 
sufficient  evidence  on  the  account  stated;  and  a  Terdiet 
was  accordingly  again  found  for  the  plaintiffs,  damages 
55/.  7*. 

On  a  subsequent  day  in  the  term.  Plait  obtained  a  rule 
nisi  for  a  new  trial,  on  two  grounds :  first,  that  the  com- 
munication to  Bennett  was  not  privileged,  and  that  he 
ought  to  have  been  allowed  to  prove  that  the  letter  was 
not  stamped  when  shewn  to  him;  and,  secondly,  that  the 
part  payment  to  Mrs.  Stewart,  being  made  to  her  on  ac- 
count of  her  husband's  estate,  was  not  evidence  to  take 
the  case  out  of  the  Statute  of  Limitations,  the  legal  right 
to  receive  payment  being  not  in  her,  but  in  the  surviving 
partners ;  the  declaration  being  for  money  paid  by,  and  on 
an  account  stated  with,  all  the  three  partners. 

In  the  present  term,  Erie  and  Hoggins  shewed  cause. — 
On  the  former  motion,  it  was  not  argued  that  this  docu- 
ment was  a  promissory  note,  but  that  the  traverse,  in  the 
plea  of  the  Statute  of  Limitations,  was  informal.  [Alder' 
son,  B. — We  clearly  thought  it  a  promissory  note.]    As- 
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suming  it  to  be  so,  it  shews  that  the  money  mentioned  in  it  ***^,5{/^"' 

would  not  be  due  until  the  ^Ist  of  December^  18^,  which     > ^..-^ 

18  within  the  six  years.   Being,  thereforei  to  pay  within  the     Whbatlby 

Vm 

gix  yearsi  it  was  evidence  of  an  account  stated  within  the  Willluu. 
SIX  years,  and  with  all  the  three  partners ;  which  constitutes 
the  cause  of  action  on  which  the  plaintiffs  sue.  A  pro- 
missory note  may  be  used  as  evidence  of  an  account  stated 
as  between  the  maker  and  payee.  And  the  subsequent 
payment,  though  made  to  Mrs.  Stewart,  was  made  on 
account  of  the  sum  mentioned  in  the  note. 

Then,  Bennett* s  evidence,  which  went  to  exclude  this 
document  from  proof,  was  rightly  rejected.  Any  know- 
ledge of  his  as  to  its  condition  must  have  been  of  a  pro- 
fessional nature;  it  was  shewn  to  him  as  the  attorney  of 
Stewart f  and  there  can  be  no  distinction  between  the  case 
of  a  paper  submitted  to  the  inspection  of  an  attorney,  and 
an  oral  communication  to  him  by  the  client.  Suppose 
Stewart  had  in  words  asked  the  attorney's  advice  what  to 
do,  in  order  to  make  the  instrument  available  in  proof, 
could  it  be  contended  that  that  was  not  a  privileged  com- 
munication? and  this  is  substantially  the  same  case. 

Piatt,  contri. — The  letter  itself,  and  its  state  when 
shewn  to  him,  were  within  the  attorney's  own  knowledge, 
and  were  no  part  of  the  confidential  communication. 
There  is  nothing  to  shew  that  such  communication  had 
reference  to  the  stamp.  If  it  referred  only  to  the  legal  effect 
of  the  letter,  it  had  nothing  to  do  with  the  point  to  which 
the  proposed  question  applied.  In  BuUer^s  Nisi  Prius, 
284,  it  is  said,  that  an  attorney  may  be  examined  to  a  fact 
of  his  own  knowledge,  and  of  which  he  might  have  had 
knowledge  without  being  attorney ;  and  the  following  in- 
stances are  given: — *'  As  suppose  him  witness  to  a  deed 
produced  in  the  cause,  he  shall  be  examined  to  the  true 
time  of  execution.  So,  if  the  question  were  about  a  rasure 
in  a  deed  or  will,  he  might  be  examined  to  the  question^ 
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^^^sT**"'  whether  he  had  ever  seen  such  deed  or  will  in  other 

^     V     '^     plighti  for  that  is  a  fact  of  his  own  knowledge ;  but  he 

■SATLKT     Qugij^  „Q^  ^Q  be  permitted  to  discover  any  confessiotu  hb 

WiLUAMf.     client  may  have  made  to  him  on  such  head."    And  the 

author  refers  to  Lord  Say  8f  SeaFs  casCi  determined 

Mich.  10  AnnCf  by  Sir  G.  Bridgman^  with  advice  of  all 

the  Judges,  as  his  authority  for  the  above  position.    The 

production  of  the  document  by  the  plaintiffs  as  one  on 

which  he  relies^  differs  this  also  from  the  general  case  of 

confidential  communications.     The  evidence  proposed  to 

be  given  is  in  explanation  of  the  very  instrument  which 

the  plaintiffs  put  forth  in  the  cause  on  which  to  recover: 

and  it  has  no  reference  to  any  thing  said  by  the  client. 

Secondly,  even  assuming  the  letter  to  be  properly  in 
evidence,  there  is  nothing  to  take  the  case  out  of  the 
Statute  of  Limitations,  either  as  to  the  money  paid  or  the 
account  stated.  The  letter  is  only  evidence  of  an  account 
stated  at  the  time  when  the  paper  is  written,  and  the 
agreement  made;  and  the  payment  to  Mrs.  Stewart  is  made 
at  a  time  when  the  parties  are  changed,  two  only  of  the 
three  partners  being  then  in  existence,  and  is  made  as  upon 
an  account  stated,  not  with  the  three  partners,  but  with 
her  as  Stewarts  widow  and  executrix.  [Alderson^  B. — ^It 
is  made  in  law  to  the  two  plaintiffs.]  But  not  to  them 
and  Stewart.  The  plaintiffs  might  have  joined  counts 
stating  an  account  stated  with  the  two,  but  they  bave  not 
done  so.  [Lord  Abinger,  C.  B. — An  account  stated  with 
three  partners  may  be  revived  by  payment  to  two  of  them 
after  the  death  of  the  third.]  But  the  contract  must  be 
stated  on  the  record  as  that  out  of  which  the  real  liahility 
arises,  viz.  the  statement  of  account  with  the  two. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  this  rule 
should  be  discharged.  As  to  the  first  question,  which 
relates  to  the  admissibility  of  Bennett's  evidence,  it  has 
certainly  been  argued  very  ingeniously  by  Mr.  Piatt;  hut 
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the  passage  cited  by  him  from  Butter's  Nisi  Prius  must  Bxeh.  qf  Pleat, 
apply  to  a  case  where  the  attorney  has  his  knowledge  in-     «^ 
dependently  of  any  communication   from  the  client;  it     Whbatlst 
cannot  mean  that  where  the  attorney,  coming  to  the  client     Wiluami. 
for  a  confidential  purpose,  obtains  some  other  collateral 
information  which  he  would  not  otherwise  have  possessed, 
he  can  be  compelled  to  disclose  it.     Suppose  an  attorney, 
when  searching  for  a  deed  belonging  to  his  client,  found 
another  deed  which  might  operate  to  the  client's  prejudice, 
can  it  be  said  that  he  would  be  bound  to  disclose  it?  If, 
therefore,  a  document  be  exhibited  to  the  attorney  in  pur- 
suance of  a  confidential  consultation  with  his  client,  all 
that  appears  on  the  face  of  such  document  is  a  part  of  the 
confidential  communication.    As  to  the  other  point,  the 
answer  given  by  Mr.  Hoggins  appears  to  me  a  satisfactory 
one:  the  paper  proved  on  the  plaintiffs'  part,  being  ad« 
mitted,  is  evidence  of  an  account  stated  at  the  time  when 
it  was  signed,  but  it  shews  also  that  the  cause  of  action 
did  not  accrue  until  two  years  afterwards,  that  is,  within 
aix  years  before  the  commencement  of  the  action. 

BoLLAND,  B. — It  is  clear  that  the  attorney  would  not 
have  obtained  the  information  in  question,  unless  he  had 
been  called  in  to  the  professional  advice  of  his  client  On 
going  to  his  client  for  that  purpose,  he  finds  the  note  is 
not  properly  stamped;  that  knowledge  he  would  not 
otherwise  have  possessed. 

Aldbrson,  B. — I  think  the  privilege  extends  to  all 
knowledge  that  the  attorney  obtains,  which  he  would  not 
have  obtained  but  for  his  being  consulted  professionally 
by  his  client. 

GuRNBY,  B.,  concurred. 

Rule  discharged. 
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Exeh.  ((f  Pleas, 

-  Broomfield  v.  Smith. 

In  indebitatus  J-^EBT  for  goods  sold  and  delivered.  Plea,  nunquam 
^^^I^H^J^  indebitatus.  At  the  trial  before  Arabin,  Serjt.,  at  the 
■old  and  deli-     SheriflTs  Court  in  London,  the  sale  and  delivery  having 

▼eredy  the  de* 

fendant  may  been  proved,  the  defendant  proposed  to  shew  that  the 

^MnmUs-  goods  Were  sold  on  a  credit  which  had  not  expired  when 

iue,  that  the  ^hc  action  was  brought.     It  was  objected  for  the  plaintiff^ 

told  on  a  credit  on  the  authority  of  Edmunds  v.  Harris  (a),  that  such  de- 

ezpiredatthe  foncc  was  not  admissible  unless  specially  pleaded;    the 

brou*ht*^**°"  learned  Serjeant  so  ruled,  and  rejected  the  evidence,  and 

the  plaintiff  had  a  verdict. 

Barstow  obtained  a  rule  for  a  new  trial,  citing  Taylor 
V.  Hilary  {b),  Cousins  v.  Paddon{c),  and  Alexander  v. 
Gardner  {d),  to  shew  that  Edmunds  v.  Harris  could  not 
be  supported. 

Ryland  shewed  cause,  and  again  relied  on  Ednnmds  v. 
Harris.  [Alderson,  B. — How  does  this  evidence  confess 
or  avoid  the  debt  ?  It  denies  that  there  ever  was  a  debt 
before  action  brought.]  It  admits  a  debitum  in  prtesenti 
solvendum  in  futuro.  [Alderson,  B. — There  is  no  debt 
till  the  credit  has  expired.  How  is  the  defendant  in- 
debted for  goods  sold  and  delivered  till  then?]  The 
principle  of  the  new  rules  is,  that  any  matter  which  goes 
to  avoid  the  cause  of  action  must  be  specially  pleaded. 
[Alderson,  B. — Avoiding  is  admitting  the  cause  of  action, 
and  afterwards  avoiding  it ;  here  the  defendant  denies  a 
cause  of  action.]  The  evidence  appears  to  admit  a  debt, 
though  not  yet  payable. 


(a)  2  Ad.  &  £.  414 ;  4  Nev.  &         (c)  2  C.  M.  &  R.  547. 
M.  182.  {d)  2  Bing.  N.  C.  671 ;  1  Scott, 

(6)  I  C.  M.  &  R.  74 1.  281 ;  3  Dowl.  P.  C.  146. 
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Lord  Abinoer,  C.  B.— It  would  shew  that  the  plaintiff  ^^;^f/^^» 
had  no  cause  of  action  at  the  time  of  action  brought.   This     \      ^     ^ 
Court  has  already  decided  (o),  that  where  there  is  a  spe-    BR€k)MPiELD 
cial  contract  for  goods  sold,  which  has  not  been  performedi        Smith. 
and  the  plaintiff  brings  his  action  on  the  implied  assumpsit, 
he  may  be  met  by  that  defence  under  the  general  issue. 
The  rule  must  be  absolute  for  a  new  trial. 

Rule  absolute. 

(a)  Comins  v.  Paddon,  suprd;  GrounseU  v.  Lamb,  ante,  352. 


Heath  v.  Freeland. 

JLIEBTi  in  the  sum  of  lOL,  for  work  and  labouri  and  on  A  plaintiff  can- 

an  account  stated.     Plea,  as  to  all  the  sum  demanded,  ^l^^n  7 

except  71.,  parcel  &c.,  nunquam  indebitatus ;  as  to  the  7/.,  ^"J^*^^* 
the  plaintiff  had  judgment  by  default.    At  the  trial  before      Debt  in  202. 

the  under-sheriff  of  Sussex,  the  plaintiff  proved  carpenter's  uboar,  and  on 

work  done  and  materials  found  for  the  defendant,  to  the  JJJi^**inca 

amount  of  12/.  8*.  lOd. ;   but  gave  no  evidence  applicable  ■«  toauthesum 

to  the  account  stated.    It  was  objected  for  the  defendant,  except  11,  ntm* 

on  the  authority  of  CottereU  v.  Jpsey  (a),  that  the  plaintiff  ^^ITTu  to  the 

could  not  recover  for  materials  on  a  count  for  work  and  din[**|^ffercd 

labour.    The  under-sheriff  reserved  the  point,  and  left  Judgment  by 

*^  de&ult.     The 

the  case  to  the  jury,  desiring  them  to  say  what  they  found  plaintiff  proved 
to  be  due  for  work  and  labour,  and  what  for  materials.  Jhe'^ount^of 
The  jury  found  that  8/.  4*.  was  due  to  the  plaintiff  for  *^  *'•.  ^?^*  *"^ 

•      "  *^  matenala  pro- 

materials,  and  4/.  4««.  \0d.  for  work  and  labour.  vided  to  the 

amount  of  9L 
4«.,  but 

Gale  having  obtained  a  rule  nisi  to  enter  a  nonsuit,  in  ^^^^  ^^' . 

pursuance  of  the  leave  reserved,  hie  to  the  ac- 

count stated  :— 
Ueldf  that  the 

G.  T.  White  shewed  cause.— The  defendant's  objection  entiUertl»7" 

nonsuit, 
(a)  6TauQt.322. 
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Exeh.  of  Pleat,  assumes  that  the  71.,  which  is  admitted  by  the  record  to 

be  due,  is  to  be  applied  to  the  work  and  labour  exclusively* 
But  that  7/.  is  stated  in  the  plea  to  be  parcel  of  ihe  deii 
generally;  and  judgment  having  gone  by  default  as  to 
that  sum,  the  plaintiff  was  at  liberty  to  give  evidence  of 
work  and  labour,  to  cover  the  rest  of  the  amount  stated  in 
his  particulars.  He  has  a  right  to  apply  this  ?/•  to  the 
account  stated,  and  go  for  the  work  and  labour  at  the  trial. 
The  point,  therefore,  which  is  insisted  on  for  the  defen- 
dant, does  not  arise  on  this  record.  IParie,  B. — The  mean- 
ing of  the  plea  is,  that  the  defendant  was  never  indebted 
to  the  plaintiff  either  for  work  and  labour,  or  on  an  account 
stated,  in  more  than  71. :  you  must  shew  that  he  was.  Now 
there  is  no  evidence  at  all  of  an  account  stated ;  and  there 
is  no  evidence  of  work  and  labour  beyond  4J.  4fS.  lOtL:  the 
7/.,  therefore,  more  than  covers  that.]  Then,  if  that  be 
so,  the  case  is  distinguishable  from  CoitereU  y.  Apsey. 
There  was  there  a  regular  building  contract,  and  the  ar- 
gument was  put  on  the  ground  that  the  contract  being 
one  entire  contract  to  do  several  things,  all  those  things 
must  be  stated  in  the  declaration.  But  this  was  a  com- 
mon carpenter's  job ;  no  entire  contract  was  proved ;  and 
it  is  unreasonable  to  divide  the  work  and  labour  from  the 
materials.  The  former  may  draw  the  latter  after  it,  as  a 
necessary  part  of  the  same  employment.  [Lord  Alnmger, 
C.  B. — I  fear  you  will  not  persuade  the  Court  of  that]. 

The  Court,  without  calling  on  Gale  for  the  defendant, 
made  the 

Rule  absolute  for  a  nonsuit. 
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Bxeh,  of  PUat, 
1836. 

BiANCHi  V.  Nash.  ^      '^^'^ 

jLI£BT  for  goods  sold  and  delivered.     Plea^  nunquam  The  plaintiff 
indebitatus.      At  the  trial,  before  the  under-sheriff  o(  ]^\!^^ll^^^ 
Middlesex,  it  appeared  that  the  plaintiff  was  a  dealer  in  <^n^«  musical 

,  ,  snuff-  box,  on 

musical  snuff-boxes  :  that  the  defendant  applied  to  him  to  the  undentand- 
iet  (or  lend)  him  a  musical  snuff-box,  and  the  plaintiff  ^f^e  damaged, 
agreed  to  do  so,  on  the  understanding  that  the  defepdant  *^®  to^hav*? 
was  to  have  it  and  pay  for  it  if  it  were  damaged ;  and  the  &n<^  pay  A>r  '^u 
sum  of  3/.  \0s.  was  to  be  taken  as  its  value.     The  defen-  to  be  uken  as 
dant  received  the  snuff-box  on  this  understanding ;  it  was  defeniunt  re-*** 
damaged  while  in  his  possession ;  and  the  plaintiff,  in  con-  cc»^«d  the  box 
sequence,  refused  to  receive  it  back,  and  brought  this  and  it  was  da- 
aption  for  the  price.     The  under-sheriff  left  it  to  the  jury  hi8^)ise88ion? 
to  say  whether  the  agreement  was,  that,  in  the  event  of  ^/'^i^n^i!' 
the  box  being  damaged,  it  was  to  be  a  sale;  and  they  entitled  to 

M         %     X  \  I  1  « •      ^       maintain  an  ac- 

found  that  that  was  the  agreement,  and  gave  a  verdict  for  tion  for  goods 
the  plaintiff,  damages  SI  10*.  "red^'rt^li^er 


Che  ZL  10«. 


F.  V.  Lee  obtained  a  rule  nisi  for  anew  trial,  on  the 
.ground  that  this  was  a  mere  bailment,  which  ought  to 
nave  been  declared  on  specially,  and  that  there  was  no 
evidence  to  support  the  count  for  goods  sold  and  de- 
livered. 

Chandless  shewed  cause. — It  cannot  be  said,  as  matter 
of  law,  that  there  was  no  evidence  to  support  the  contract 
found  by  the  jury;  it  was  altogether  a  question  for  their 
consideration  what  was  the  nature  of  the  agreement,  and 
they  have  found  that  it  was,  in  the  event  which  happened, 
a  sale.  There  is  no  need  of  authorities  to  shew  that  in 
the  case  of  a  conditional  sale,  on  the  condition  taking  ef- 
fect, it  becomes  an  absolute  sale. 

F.  V.  Lee^  conird. — It  is  submitted  that  there  was  no 

VOL.  1.  O  O  M.  W. 
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EscK  of  Pleat,  evidence  of  a  contract  for  soods  sold.    It  was  a  mere 

bailment  of  the  article,  with  a  contract  to  pay  an  agreed 
sum  for  damage.    [Lord  Abinger^  C.  B. — No  :  to  keep  and 
pay  for  the  article  itself  if  damaged].    Lyons  v.  Barnes  {a) 
is  a  direct  authority  in  favour  of  the  defendant.     There 
the  plaintiff  sold  the  defendant  beer  in  casks,  giving  him 
notice,  that  unless  he  returned  the  casks  within  a  fortnight 
he  would  be  considered  the  purchaser  of  them ;  and  Lord 
EUenborough  ruled  that,  although  the  defendant  did  not 
return  the  casks  within  the  fortnight,  the  plaintiff  cooM 
not  recover  for  them  as  goods  sold  and  delivered.     [Lord 
AbingeTf  C.  B. — That  is  only  a  nisi  prius  decision,  and 
the  facts  certainly  do  not  seem  to  me  to  warrant  the 
judgment.     Parke,  B. — Bailey  v.  Goldsmith  {b)  is  an  au- 
thority that  where  goods  are  sold  on  sale  or  return,  if  they 
are  not  returned  in  a  reasonable  time,  the  value  may 
be  recovered  on  a  count  for  goods  sold  and  delivered.] 
But  this  was  not  a  contract  of  sale  at  alL 

Lord  Abinger,  C.  B. — I  think  there  b  no  question  at 
all  on  the  general  principle  applicable  to  this  case ;  when 
goods  are  sold  on  condition,  and  the  condition  is  perform- 
ed, the  sale  becomes  absolute.  And  there  is  as  little 
doubt  on  the  evidence,  that  this  was  a  conditional  sale, 
and  that  the  condition  was  performed.  The  defendant 
agrees  to  pay  the  price  of  the  box  for  it,  in  case  he  da- 
mages it. 

Parke,  B. — There  was  clearly  evidence  for  the  jury 
that  this  was  a  contract  for  a  conditional  sale ;  and  it  was 
a  very  reasonable  contract  Then  there  no  is  doubt  that 
the  value  was  recoverable  under  the  count  for  goods  sold 

(a)  2  Stark.  N.  P.  C.  39.  (6)  Peake's  N.  P.  C.  56. 
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and  delivered.     As  soon  as  the  condition  is  performed,  it  Sxch,  of  PUas, 
is  an  absolute  sale. 


The  other  Barons  concurred. 

Rule  discharged  (a). 

{a)  See  Siuddjf  v.  Sanders,  5  B.  &  C.  628. 


Levi  v.  Claggbtt. 

twOHN  JERVIS  had  obtained  a  rule  nUi  to  reverse  the  Where  a  defcn- 
outlawry  issued  against  the  defendant  in  this  cause,  on  yondseasatthc 
two  grounds  i-^rsi,  that  the  capias  was  issued  with  a  di-  ^^".^jfn^^'of  n^^ 
jpection  to  the  sheriiF  to  return  it  non  eHlinventus T 96-  exigent  in  out- 
eandlfff  that,  at  the  time  of  the  exigent  awarded,  the  defen-  lawry  win  be 
dant  was  beyond  seas.  The  defendant's  affidavit  alleged  I^I^^^f  e^f,!^' 
that  he  went  abroad  on  the  29th  of  jlpril ;  that  he  did  *"«^  ®"  *»*'*  ^' 

ing  put  in  in  the 

not  go  out  of  the  way  to  avoid  the  process  in  this  cause,  alternative  in 
and  that  he  returned  to  £ir^2aitcf  before  the  proclama-  Isln^eC.p.'* 
iions :  that  be  was  now  in  custody  in  this  action,  and  a  de-      ^^ere  the 

•'  capiat  was  is- 

iainer  was  Icniged  against  him  in  another.  sued  with  a  di- 

recdon  to  the 
sheriff  to  return 

Humfrey  shewed  cause  on  an  affidavit  of  the  plaintiff's  ;^^;/iVa7"' 
attorney,  which  stated  that  the  writ  issued  on  the  28th  v^^^^^  »iso  thm 

-       ._  _  ,  ,  a  judge's  order 

of  April,  and  was  put  into  the  hands  of  the  sheriff  on  the  was  obtained  to 
S9th,  on  which  latter  day  the  defendant  went  abroad,  as  t'i^n'dayVand" 
the  deponent  believed,  for  the  purpose  of  avoiding  his  \***^  ^^*  ^^^®"' 
creditors,  writs  being  *out  against  him  to  the  amount  of  abroad  on  the 
28,000/.,  which  he  had  no  means  of  satisfying.    A  judge's  which  the  writ 
order  had  been  obtained  under  the  Uniformity  of  Process  ^^rirs*hands^ 
Act,  2  WiU.  4,  c.  39,  s.  15,  for  the  return  of  tlie  capias  in  ^°  »^°>^  *»» 

^  creditors;  the 

fifteen  days.  Court  refused  to 

set  aside  the 
outlawry  on  the 

The  Couit,  in  the  first  instance,  had  directed  that  the  ffo^ndofsuch 

direction  to  tlic 

rule  should  be  absolute  generally ;  but  subsequently  called  sheriff,  except 

_  on  payment  of 

O  O  J5  costs. 
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Exdu  of  Pleas,  on  Jertds  to  state  whether  he  had  any  authority  for  re- 

vei-sing  the  outlawry  on  either  of  the  above  grouncls»«0t/A- 
oui  payment  of  costs. 

Jervis, — ^The  direction  to  return  the  writ  non  est  inveih 
tus  is  an  abuse  of  the  process,  which  makes  the  proceed- 
ings irregular :  if  so,  the  outlawry  ought  to  be  reyersed 
without  payment  of  costs.     Pigou  v.  Drummond{a)  is  an 
authority  to  that  effect,  and  was  decided  since  the  Uni- 
formity of  Process  Act.     [Alderson,  B. — Have  you  looked 
at  Graham  v.  Henry  (6)  ?     There  the  motion  was  to  re- 
verse the  outlawry  (on  the  ground  that  the  defendant 
was  abroad  when  the  exigent  was  awarded),  on  payment 
of  costs,  and  on  putting  in  bail  in  the  alternative,' to  pay 
the  condemnation  money  or  render.]      There  was  a  con- 
flicting practice  as  to  the  proceedings  in  outlawry  between 
the  King's  Bench  and   Common  Pleas;  but  there  is  no 
rule  of  practice  on  the  subject  in  this  Court,  and  the  ques- 
tion is,  whether  it  will  adopt  that  of  the  King's  Bench  or 
of  Common  Pleas,    By  the  10th  section  of  the  Uniformity 
of  Process  Act,  writs  are  to  be  in  force  for  four  calendar 
months,  and  not  to  be  returned  sooner  except  by  order  of 
a  judge.     [Gumeyt  B. — ^The  defendant  did  not  suffer  by 
that,  because  he  had  gone.]     It  may  be  said  that  it  is  the 
plaintiff's  privilege  to  keep  alive  the  writ  for  the  four 
months,  but  the  provision  is  also  in  aid  of  the  defendants; 
since,  to  obtain  a  return  sooner,  the  facts  must  be  stated 
to  a  judge,  and  must  be  such  as  would  afford  ground  for 
a  distringas.     In  Lewis  v.  Davisoti(c),  which  may  be 
referred  to  on  the  other  side,  the  irregularity  was  not 
sufficiently  shewn  on  affidavit,  and  it  was  assumed  that 
the  proceedings  were  regular. 

As  to  the  second  point,  it  must  be  admitted  that  the 

(a)  1  BiDg.  N.  C.  354 ;  1  Scott,  (b)  1  B.  &  Aid.  151. 

264.  (c)  1  C.  M&R.  655 


TRINITY  TERM,  6  VILL.  IV. 


549 


authorities  are  against  the  defendant  as  to  the  question  of  ^*«*;^/*'^ 

costs ;  and  that  in  this  case,  both  in  the  King^s  Bench  and 

Common  Pleas,  the  reversal  would  be  on  payment  of  costs, 

and  putting  in  bail  in  the  alternative.     [Alderson^  B. — 

That  puts  the  defendant  in  the  same  situation  as  if  he 

bad  given  bail  at  first :    how  can  you  claim  to  be  in  a 

better  situation  ?]     On  the  first  point,  the  defendant  is 

entitled  to  insist  on  the  irregularity.     [Alderson^  B. — As 

to  thati  the  only  question  is,  how  far  the  affidavit  on  the 

other  side  satisfies  us  that  your  client  went  out  of  the  way 

to  avoid  process.     Lord  AMnger,  C.  B. — He  goes  abroad 

the  very  day  that  the  writ  is  put  into  the  hands  of  the 

sheriff;  therefore  he  was  non  inventus.    What  prejudice 

did  he  suffer  ?]     However  that  may  be,  the  plaintiff*  has 

no  right  so  to  direct  the  writ. 

Lord  Abinoer,  C.  B. — 1  think  the  defendant  should 
pay  the  costs  in  this  case,  without  prejudice  to  what  we 
may  do  hereafter  under  the  particular  circumstances  of 
•any  other  case.  And  I  think  we  should  adopt  the  prac- 
tice of  the  Common  Pleas,  by  which  the  recognizance  of 
bail  is  taken  in  the  alternative,  in  the  original  cause. 

The  other  Barons  concurred. 

Rule  absolute  accordingly. 


Lloyd  0.  Jones. 

vOHN  JER  VIS  had  obtained  a  rule  to  set  aside  the  writ  ^^^  following 

of  capias  issued  in  this  cause,  on  the  ground  of  an  irregula-  indorsement  on 

rity  in  the  indorsement.  It  was  indorsed  thus : — ''This  writ  held  irregular.— 

was  issued  by  Wm.  Loaden,  32,  Great  James-street,  Bed-  \uuelh^w!L,, 

ford  Row,  agent  for  the  plaintiff^  in  person,  who  resides  ^2,  Ore^Jame*- 

&t  Barmouth.**    The  objection  was,  that  the  writ  did  not  row, agtnt  (or tht 

plaintiff  in  per- 

tmtf  who  resides  at  Barmomih.** 
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Exch.  of  PUas,  appear  to  be  sued  out  either  by  the  plaintiff*  Id  person^  or 

by  his  attorney,  in  conformity  with  the  rules  of  Court 


Lloyd 

r. 
Jones. 


Sh:  G.  LeuAn  shewed  eausei  and  contended  that  the  Hh 
dorsement  was  suffieient.  Mr.  Loaden  was  in  fact  an 
attorney  of  this  Court ;  and  all  that  the  statute  and  the 
rule  requires  is,  that  the  writ  shall  be  indorsed  with  the 
name  and  place  of  abode  of  the  attorney  actually  suing 
out  the  same.  Here  he  has  done  more,  for  he  has  also 
put  in,  ex  abundanti  cauteld»  the  place  of  abode  of  the 
party  for  whom  he  acts :  the  indorsement  is  exactly  ac- 
cording to  the  facts. 


Lord  Abinoer,  C.  B. — He  does  not  sue  it  out  as  atiar" 
net/i  but  as  agent. 

Alderson,  B. — The  rule  means  to  apply  to  the  case 
where  the  party  employs  an  attorney  in  the  ordmary  way, 
as  an  attorney.  Here  you  do  not  say  he  sued  out  the  writ 
as  attorney. 

Rule  absolute. 


Osborne  v.  Williamson. 

Semhie,ih9.i  JtUMFREY  had  obtained  a  rule  nisi  to  discharge  the 
iSppwfof amo-  defendant,  who  was  in  custody  on  a  judgment  signed  on  a 
tion  to  discharge  cosnovtL  out  of  custodv,  ott  the  ^ouud  that  he  had  be- 

a  defendant,  on         *^  •' '  ^    *=• 

the  ground  that   come  bankrupt,  and  obtained  his  certificate. 

he  has  become 
bankrupt  and 

obtained  his  cer-       Petersdorff  shewed  cause,  and  took  a  preliminary  ob- 

tificate,  must 
shew  Uiat  the 
certificate  is  inroHed.     And  the  rule  should  be  drawn  upon  reading  the  inrolmetit. 

A  defendant  who  had  obtained  his  certificate  as  a  banl&rupt  after  the  action  was  brought,  wis 
held  entitled  to  be  discharged  out  of  custody,  although  the  fiat  issued  long  before  the  action  was 
commenced,  and  the  defendant  had  pleaded,  not  setting  up  his  bankruptcy,  and  given  a  ctgmmit, 
conditioned  for  payment  at  a  later  period  than  judgment  would  have  been  obtained  in  the  regular 
course. 


TRINITY  TERM,  6  WILL.  IT.  551 

J€Ctioii  that  the  affidavit  in  support  of  the  action  did  not  Sxch.  of  pum, 
state  that  the  certificate  was  inroUed,  which  must  appear  ^ 

before  the  Court  could  act  upon  it  so  as  to  discharge  the      08bo»nb 
bankrupt.    Jacobs  v.  Phillips  (a).  Williamson. 

Humfrey. — The  Court  did  not  say  in  that  case  that  the 
inrolment  must  be  shewn  by  affidavit^  but  that  it  must  be 
produced. — He  produced  the  inrolment  accordingly,  with 
the  seal  of  the  Court  affixed. 

Lord  Abimqer^  C.  B. — I  do  not  see  that  the  production 
of  an  inrolment  in  another  Court  is  sufficient  without  some 
verification  of  it. 

The  rule  was  about  to  be  enlarged,  for  the  affidavits  to 
be  amended,  when  the  objection  was  waived,  and 

Petersdorff  shewed  cause  on  the  merits. — This  is  not  a 
case  in  which  the  bankrupt  ought  to  be  discharged.  The 
fiat  issued  so  long  since  as  January^  1835;  the  capias 
issued  on  the  SSrd  oi  November ^  1835;  the  certificate  was 
allowed  6th  May^  1836.  The  defendant  had  pleaded  to 
the  action,  not  setting  up  his  bankruptcy,  and  afterwards 
gave  a  cognovit^  conditioned  for  payment  of  the  debt  and 
costs  in  three  months,  which  was  a  later  period  than  that 
in  which  judgment  could  have  been  obtained  in  the  regu- 
lar course.  Here,  therefore,  there  was  time  given,  and 
a  new  security  entered  into.  [Lord  Abinger,  C.  B. — 
You  call  the  cognovit  a  new  security ;  it  does  not  give 
the  plaintiff  a  new  debt.  1  presume  the  defendant 
gave  it  before  his  certificate,  and  when  he  expected 
to  get  it.  A  cognovit  only  admits  the  cause  of 
action,  and  the  party  is  entitled  by  the  statute  to  be 
discharged  if  he  is  in  custody  for  the  same  cause  of 
action  to  which  the  certificate  would  have  been  a  bar  if 

(«)  1  C.  M.  &  R.  195. 
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Exch.  of  ruas,  obtained  in  time]     The  question  is»  whether  the  eagHOvii 
v«.^^^«L^     did  not  alter  the  relation  of  the  parties. 

Osborne 

Williamson.  Lord  Abinger,  C.  B.— Suppose  there  were  a  judgment 
by  default,  or  the  defendant  consented  to  a  verdict,  would 
you  say  there  was  a  new  debt  then  ?  The  eognowH 
amounts  to  no  more.  The  rule  must  be  absolute ;  but  I 
think  there  should  be  an  affidavit  verifying  the  inrol- 
ment :  the  loose  expression  of  the  Lord  Chief  BaroOi  in 
Jacobs  V.  Phillips,  that  the  bankrupt  is  to  be  discharged 
on  the  production  of  the  certificate,  may  otherwise  grow 
into  a  precedent  that  the  mere  production  is  sufficient 
If  it  were  a  record  of  this  Court,  the  case  would  be  differ- 
ent ;  but  we  cannot  take  the  inrolment  of  the  Court  of 
Chancery  without  some  verification.  At  all  events,  whe- 
ther it  be  evidence  of  itself  or  not,  it  ought  to  have  been 
before  us  on  granting  the  rule. 

Alderson,  B. — The  proper  course  is,  that  the  rule 
should  be  drawn  up  on  reading  the  inrolment 

Rule  absolute  without  costs. 


Brook  r.  Lloyd. 
Though  the       JK/ULE  fur  judgment  as  in  case  of  a  nonsuit. 

plaintiff,  where 

concludes  to  the       Scwell  shewcd  for  CBUsc,  that  the  plaintiff  had  replied 
^""''Ji  r^  •    issuably,  but  the  defendant  had  not  added  the  sitmliier. 

now  aad  the  m-  ^  ' 

miiiter  without    The  cause,  therefore,  was  not  at  bsue.     He  cited  Gtf- 

nilingthede- 

fendant  to  re-      tnOTC  V.  Melton  (a). 

Join :  if  he  duet 

not  do  »,  the         ArchboM,  contrh—Hy  the  rule  of  H.  T.  2  Will  4,  s.  59. 

defendant  must  "^  ' 

add  the  nmiUler 

before   lie   can    niovu  for  judgment  as  in  case  of  a  nonsuit. 


(a)  2  Dowl.  P.  C.  633. 
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where  the  plaintiff's  pleading  concludes  to  the  country,  Ezeh.  of  Pieu> 
he  may  have  the  issue  made  up  by  adding  the  similiter  ^ 

for  the  defendant,  without  ruling  the  latter  to  rejoin^  &c.        Brook 
When  he  has  done  that,  the  cause  is  at  issue,  and  here  he        lloyd. 
ought  to  have  done  it.     The  sending  in  of  a  similiter  is 
now  entirely  dispensed  with.     [Alderson,  B« — If  the  de- 
fendant wants  to  take  advantage  of  it,  he  must  do  it  him- 
8elf>  in  case  the  plaintiff  does  not.] 

Lord  Abinger,  C.  B. — Your  answer  is,  that  the  plaintiff 
might  do  it  for  you  ;  so  he  might,  but,  if  he  does  not, 
you  ought  to  add  your  rejoinder.  You  move  on  the 
ground  of  issue  having  been  joined  two  terms  ago  :  the 
answer  is,  that  issue  is  not  joined,  because  you  have  not 
rejoined. 

Rule  discharged  with  costs. 


Doe  d.  Pembertom  and  Others  v.  Edwards. 

JBiJECTMENT. — The  parties  had  agreed  to  state  the  By  an  indenture 
facts  under  a  judge's  order,  in  ihe  form  of  a  special  case,  ofJeafece'^a 

•»      o  '  *  '   premises  were 

for  the  opinion  of  this  Court,  pursuant  to  3  &  4  WilL  4,  demised  to  M. 
c.  4^,  s.  25.     The  case  stated  was  as  follows: —  heirs,  haben- 

John  Campbell^  at  the  time  of  making  the  indenture  of  herhei«*for"*^ 
demise  hereinafter  mentioned,  was  seised  in  his  demesne  «nd  during  the 

natural  lives  of 

as  of  fee  of  the  premises  mentioned  in  the  declaration  in  M.  b:$  son, 

J  E    her 

this  ejectment»  then  in  the  occupation  of  Mary  Edwards^  daughter  if.  £., 
the  lesbce  bereinafker  mentioned,  or  her  undertenants,  as  ""^^  f  *  ^'\ 

'  '         granddaughter, 

tenant  to  him.     And  being  so  seised,  the  said  John  Camp*  and  the  Ufe  of 
bell   by  an  indenture  bearing  date  the  ^th  uf  September,  them.   jt.  E. 
1779,  and  duly  inrolled  in  the  Court  of  Common  Pleas  in  S^fhettot' 
the  following  Hilary  Term,  and  made  between  him  the  a^^ygrand- 

daughter  at  the 

aaid  John  Campbell  of  the  one  part,  and  Alary  Edwards  time  of  making 

the  indenture, 
nor  previously 

thereto,  though  subsequently  he  had  several  granddaughters:— /fi^/(/,  that  the  lease  was  good  for 

the  lives  of  J.  E,  and  M*  E,  only. 
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Esch.  of  Pleas,  of  the  Other  part,  in  consideration  of  certain  yearly  rent 

and  covenants  in  the  said  indenture  mentionedj  demised 


the  said  premises,  therein  described  as  in  the  occupadon 
of  her  and  her  undertenants,  to  the  said  Mary  Edwards, 

Edwards.  ^^  ^^^^  ^^^  ^^  ^^'^  ^^^^  sEine  to  the  said  Marjf  Edmardi 
and  her  heirs,  from  the  feast  of  SL  Michael  the  Arch- 
angel then  last  past,  "  for  and  during  the  natural  lives  of 
the  said  Mary  Edwards's  son  John  Edwards,  ber  daugh- 
ter  Martha  Edwards,  and  Alexander  Edwardis  grand- 
daughter, and  the  life  of  the  survivor  of  them.*' 

The  said  Alexander  Edwards  was  a  son  of  the  said 
Mary  Edwards;  he  had  no  granddaughter  living  at  the 
time  of  making  the  said  indenture,  nor  had  he  ever  had 
any  granddaughter  before  the  said  indenture  was  made, 
but  he  had  a  daughter  Elizabeth,  his  eldest  child,  and 
two  other  children  then  living. 

He  did  not  have  any  granddaughter  until  the  year 
1797,  wiien  Martha,  a  daughter  of  his  said  daughter  £fi- 
zabeth,  was  bom,  and  since  that  time,  and  during  the  life* 
time  of  the  said  John  Edwards  and  Martha  Edwards,  two 
of  the  said  cestui  que  vies  named  in  the  said  lease,  the  said 
Alexander  Edwards  had  twelve  other  granddaughters,  all 
of  whom,  including  the  said  Martha,  the  daughter  of  Eli- 
zabeth, are  still  living. 

In  the  year  1807,  the  lessors  of  the  plaintiiF  purchased 
the  premises  in  question  from  the  said  John  Campbell, 
and  the  same  were  by  him  duly  conveyed  to  them,  subject 
to  the  lease  aforesaid. 

Martha  Edwards,  one  of  the  cestui  que  vies  in  the  lease 
mentioned,  died  in  March,  1830;  John  Edwards,  the 
other  of  the  cestui  que  vies  in  the  said  lease  mentioned, 
died  on  tlie  10th  of  March,  1835;  and  the  said  EUnabeth, 
the  daughter  of  Alexander,  died  some  years  previously  to 
the  said  year  1835. 

The  question  for  the  opinion  of  the  Court  was,  whether 
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tbe  estate  created  by  the  said  indenture  of  demise  was  or   Exeh.rfpieas, 
not  determined  upon  the  death  of  the  said  John  Edwards. 
The  points  stated  in  the  margin  were  as  follow : — 
The  lessors  of  the  plaintiff  contend  that  the  lease  ex- 
pired on  the  death  of  the  said  John  Edwards. 

The  defendant  contends,  that  the  lease  was  to  endure 
for  the  life  of  Alexander's  first  daughter  who  should  come 
into  esse  after  the  making  of  the  lease,  or  any  grand- 
daughter  living  at  the  death  of  the  two  other  cestui  que 
vies  named,  and  that,  consequently,  it  did  not  determine 
on  the  death  of  John  Edwards. 

E,  V.  Williamsj  for  the  lessors  of  tbe  plaintiff,  was 
stopped  by  the  Court,  who  called  upon 

W.  Rogers,  for  the  defendant. — In  this  case,  either  an, 
estate  in  fee  simple  was  conveyed  to  Mary  Edwards,  or 
an  estate  which  was  to  endure  beyond  the  two  lires  of 
John  and  Martha.  Either  the  words  are  definite,  or  they 
are  indefinite  and  void,  leaving  the  estate  in  fee  to  go  to 
Mary  Edwards.  Tbe  demise  is  to  Mary  Edwards  and 
her  heirs,  to  have  and  to  hold  to  her  and  her  heirs,  which 
would  create  an  estate  in  fee.  It  is  true  that  it  goes  on 
to  limit  that  estate  to  three  lives,  but,  if  that  limitation  is 
indefinite,  it  is  void,  and  the  lessee  has  a  right  to  refer  to 
the  first  estate.  Undoubtedly,  the  intention  of  the  parties 
was  that  the  lease  should  endure  during  the  lives  of 
John  and  Martha,  and  the  life  of  any  granddaughter  to 
Alexander  by  his  daughter  Elizabeth,  which,  it  is  sub- 
mitted, is  sufficiently  definite,  and  the  defendant  is  there- 
fore entitled  to  retain  the  possession.  [Lord  Abinger,  C.  B. 
— Suppose  Alexander  Edwards  had  had  no  granddaugh- 
ter at  the  time  that  the  other  parties  died.]  Then  per- 
haps the  estate  would  not  have  continued  beyond  the 
lives  of  those  two  persons. 
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Exeh,  of  Pleas, 
1836. 


Dob 

d 

Pemberton 

0. 

Edwards. 


Lord  Abinger,  C.  B. — The  only  doubt  is^  whether  any 
estate  passed  at  all.  The  Court  are  bound  to  constroe 
the  lease  most  strongly  against  the  grantor^  and  therefore 
we  ought  to  hold  that  it  did  pass  some  estate ;  but  I  do 
not  think  that  we  can  engraft  upon  the  words  of  the  limi- 
tation  the  name  of  a  person  not  then  in  existence.  If  any 
case  had  been  cited  to  bind  us  to  do  so,  it  might  have 
been  otherwise.  It  appears  to  me  that  the  estate  was 
good  for  the  two  Uves,  but  not  for  that  not  in  existence  at 
the  time  the  lease  was  granted.     There  must  therefore  be 


Judgment  for  the  plaintiff. 


DiCKEN  9.  Neale. 

Debt,  in  20^,  AJEBT,  in  the  sum  of  SOL,  for  the  price  and  value  of  a 
Si^dd'w  ^^""^  bargained  and  sold  by  the  plaintiff  to  the  defendant, 
by  the  piwnuff    in  20L  for  a  boat  sold  and  delivered  by  the  plaintiff  to  the 

to  tbe  defen-  , 

dant.  Plea,  defendant^  and  in  £0/.  on  an  account  stated.  Pleas,  first, 
m^\  of  the' '  nunquam  indebitatus;  secondly,  as  to  17/.  10^.,  parcel  of 
•aid  sum  of  20/.,  jjjg  sum  of  20/.  in  the  second  count  of  the  declaration 

that  the  action, 

•s  to  the  said  mentioned,  actionem  non,  because  the  defendant  says  that 
was  brought  to'  this  action,  as  to  the  said  sum  of  17/.  10^.,  parcel  &c.,  b 
I^^M  b€i"ng  brought  to  recover  of  him,  the  defendant,  the  said  sum  of 
the  residue  of  a    17/,  |0^.  parcel  &c.,  as  and  being  the  residue  of  a  sum  of 

8umof57iL]0«.,         ,    ^^  ,  «   ,  .,  f^^x. 

whereof  the  57/.  10^.,  whercof  the  said  sum  of  20/.  m  the  second  count 
20iLwM  parcel,  nicntioued  is  parcel,  such  sum  of  57/.  10s.  being  the  price 
■^** ,*?™/*(       of  the  said  boat  in  the  second  count  mentioned,  sold  and 

57 L  10#.  being  ^  ' 

the  price  of  the  delivered  by  the  plaintiff  to  the  defendant ;  and  the  defen- 
and  delivered      dant  further  saith,  that  at  the  time  of  the  sale  of  the  said 

by  the  plaintiff 

to  the  defendant ;  that  the  plaintiff,  at  the  time  of  the  sale,  warranted  that  the  boat  waa  sound,  and 
that  the  defendant,  confiding  in  such  promise,  bought  the  boat  on  the  terms  aforesiid,  sod 
then  paid  to  the  plaintiff  the  sum  of  40/.  in  part  and  on  account  of  the  boat.  The  plea  then 
averred  that  the  boat,  at  the  time  of  the  sate  and  warranty,  was  unsound,  and  was  not  then  worth 
more  than  the  40/.  which  had  been  and  was  so  paid  to  the  plaintiff  for  the  same ;  and  that  tbe 
defendant  incurred  an  expense  exceeding  17 L  lOs.  in  putting  her  into  a  sound  state: — Held  btd 
on  special  demurrer,  as  amounting  to  the  general  issue. 
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boat  to  him  by  the  plaintiff,  he  the  plaintiff  warranted  and  Exeh,  of  PUat, 
promised  the  defendant  that  the  said  boat  was  sound  and  ^  *  -> 

reasonably  fit  for  use;  and  that  he  the  defendant,  con-  Dickbn 
fiding  in  the  said  promise  of  the  plaintiff,  did  then  buy  the  Neale. 
said  last  mentioned  boat  of  the  plaintiff  on  the  terms  afore-  ^  • 

Bnid,  and  ihen  paid  to  the  plaintiff  divers  monies,  to  wit, 
to  the  amount  of  40/.,  in  part  and  on  account  of  the  said 
boat :  and  the  defendant  further  saith,  that  the  said  boat, 
at  the  time  of  the  sale  thereof  to  him,  and  the  making 
of  the  promise  of  the  plaintiff,  was  not  sound  or  reasonably 
fit  for  use ;  but,  on  the  contrary,  was  then,  and  until  the 
defendant  incurred  the  expense  after  mentioned,  unsound 
and  unfit  for  use ;  by  reason  whereof  the  said  boat  then 
became  and  was  of  little  or  no  use  or  ralue  to  the  defen- 
dant :  and  the  defendant  further  saith,  that  the  said  boat, 
by  reason  of  its  being  unsound  and  unfit  for  use  as  afore- 
said, was  not,  at  the  time  of  the  said  sale  and  promise, 
reasonably  worth  more  than  the  said  sum  of  40/.,  which 
had  been  and  was  so  paid  to  the  plaintiff  for  the  same ; 
and  the  reasonable  price  and  value  thereof,  by  reason  of 
the  said  breach  of  warranty,  then  was  less  tl^an  40/. ;  and 
the  defendant  then  incurred  great  expense,  to  wit,  an 
expense  exceeding  the  said  sum  of  17/.  10^.,  parcel  &c«, 
in  putting  the  said  boat  in  a  sound  state,  and  rendering 
the  same  fit  for  use. — Verification. 

To  this  plea  there  was  a  special  demurrer,  on  the  ground 
that  it  amounted  to  the  general  issue. 

Ogle,  in  support  of  the  demurrer. — Cousins  v.  Pad- 
don  (a)  is  a  sufficient  authority  that  this  plea  amounts  to 
the  general  issue.  Supposing  the  facts  proved  which  are 
stated  upon  this  record,  the  plaintiff  could  not  have  given 
evidence  of  the  special  contract,  of  which  the  warranty 
was  part,  under  the  general  count,  but  must  have  been 

(a)  2  C.  M.  &  R.  547 ;  4  Dowl.  P.  C.  488. 
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Bsceh.  of  PUast  driven  to  his  quantum  meruit.    [Lord  Abinger^  C.  B. — Is 

^  '  ^     not  this  rather  a  special  plea  of  payment?]    The  question 

DicKEif       between  the  parties  is  only  as  to  the  balance  of  VIL  IQf.: 

Neali.       if  ^^^  action  had  been  brought  for  the  whole  sum  of 

57/.   \Os.j  no  doubt  the  defendant  must  have   shewn  in 

pleading  the  payment  of  the  40/.;  but  he  has  not  tried  to 

discharge  himself  of  the  whole  sum. — ^The  Court  here 

called  on 

Archbold  to  support  the  plea. — The  plea  admits  the 
contract  of  sale  alleged  in  the  declaration.  [Lord  Abinger^ 
C.  B. — No;  it  states  what  the  contract  really  was — ^a  spe« 
cial  contracti  with  a  warranty  difierent  from  the  implied 
contract  stated  in  the  declaration.]  No  doubt  the  defen- 
dant might  give  in  evidence  under  tlie  general  issue  that 
the  goods  were  sold  for  a  stipulated  price;  but  he  doei 
not  here  say  merely  that  the  boat  was  sold  for  the  stipu- 
lated price  of  40/.,  but  that  it  was  sold  for  57/.  10^.,  and 
that  of  that  sum  he  has  paid  40/.  Tliat  admits  part  st 
least  of  the  cause  of  action^  and  could  not  therefore  be 
given  in  evidence  under  the  general  issue.  Counms  v. 
Paddon  is  quite  beside  the  present  case.  It  is  clear  that 
this  plea  is  in  discharge  only»  at  least  so  far  as  relates  to 
the  40/. 

Ogle^  in  reply. — [Lord  Abinger^  C.  B. — The  difficulty 
lies  in  the  allegation  of  payment.  The  declaration  claims 
SO/,  for  a  boat  sold  and  delivered ;  the  plea  says,  *'  I  owed 
you  no  more  than  for  the  value  of  a  boat  at  40/.^  which  I 
have  paid."  It  amounts  to  saying,  ''  on  the  general  im- 
plied contract,  I  have  paid  all  that  is  due."]  It  is  sub- 
mitted that  it  shews  there  was  no  cause  of  action  at  all  on 
the  general  contract.  How  is  the  plaintiff  to  take  issue 
on  the  plea?  If  he  denies  the  warranty,  he  admits  the 
boat  was  not  worth  more  than  40/. ;  if  he  denies  the  latter 
allegation,  he  admits  the  warranty.     The  action  is  here 
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brought  fiolely  for  the  balance  of  IIL  lOs. :  it  was  not  neces-  ^'ch.  of  PUas, 
BMty,  therefore,  for  the  defendant  to  plead  the  payment  of  «- 
the  iOL  ;  but,  if  it  was.  Cousins  v.  Paddon  precisely  applies,  Dicken 
for  there  had  been  a  payment  in  that  case.  [Gurney^  B. —  Nbale. 
Suppose  there  had  been  no  allegation  of  payment  at  all, 
and  the  plaintiff*  had  gone  to  trial,  and  proved  the  contract 
stated  in  the  plea,  to  buy  the  boat  for  57/.  10^. — could  the 
defendant  have  proved  payment  of  the  40/.  ?]  The  particu- 
lars would  shew  that  the  40/.  were  given  credit  for.  [Gur- 
net/f  B. — You  cannot  incorporate  your  particulars  with 
your  declaration.]  It  appears  also  by  the  introductory 
part  of  the  plea,  that  the  action  is  brought  only  for  the 
nL  lOs.  If  it  were  for  the  57/.  10^.,  the  plea  would  be 
bad  on  general  demurrer,  for  confining  the  issue  to  the 
lesser  sum.  [Lord  Abinger,  C.  B. — In  Cousins  v.  Paddon 
there  was  a  plea  of  payment ;  and  all  that  the  Court  deter- 
mined was,  that  under  the  general  issue  the  defendant 
could  shew  the  inferiority  of  the  goods,  so  as  to  bring  the 
cbum  down  to  the  sum  they  were  really  worth,  having 
pleaded  payment  of  that  sum.  That  case  amounts  only  to 
this — that  you  may  plead  payment  of  the  real  value  to  a 
declaration  which  can  be  sustained  only  for  the  real  value* 
The  question  is,  whether  this  is  not  in  effect  a  plea  of  pay- 
ment. The  real  meaning  of  it  seems  to  be  this — There 
was  a  special  contract  between  us,  which  you,  the  plaintiff, 
have  not  performed :  then  you  are  driven  to  recover  the 
vahie  only  of  the  goods,  which  value  I  have  paid.]  The 
statement  is,  that  the  payment  was  contemporaneous  with 
the  contract;  and  the  latter  part  of  the  plea  speaks  of  the 
4/OL  as  money  which,  at  the  time  of  the  sale,  ''had  been 
and  was  **  paid  to  the  plaintiff. 

LfOrd  Abinger,  C.  B. — It  certainly  does  therefore  ap- 
pear that  the  defendant  was  never  indebted  in  the  sum  of 
40L,  because  that  was  paid  before  or  when  he  bought  the 
boat ;  so  that  he  was  never  indebted  in  more  than  the  dif- 
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Exch.  of  Pleas,    ferencc  between  the  40/.  and  tiie  real  value  of  the  boaC 

I  thinki  therefore^  the  plea  does  axnouot  to  the  genend 


DiCKEN 

V, 

Neale. 


issue. 


BoLLAND^  B.9  and  GurneYi  B.|  concurred. 


Judgment  for  the  plaintiSl 


By  the  6th  sec- 
tion of  the  57 
Geo,  3,  c.  93,  it 
is  enacted,  that 
"  every  broker, 


Hart  v.  Leach. 

v^ASE  for  an   irregular  distress* — ^The   second   count 

alleged   that  the  defendant  seized  and  distrained  other 

goods  and  chattels  of  the  like  description,  &c.,  as  in  the 

or  other  person,    fJrst  count  mentioned,  as  for  and  in  the  name  of  a  distress 

who  shall  make 

and  levy  any  for  rent,  to  Wit,  20/.  duc  from  the  plaintiff  to  the  defen- 
ever^shaTl  givT  ^^^^  ^^^  Certain  tenements  and  premises.  And  the 
a  copy  of  his        plaintiff  averred,  that  the  defendant  thereby  took  an  un- 

charges,  and  of      *^  ,  ^ 

all  the  costs,  &c.,  reasonable  distress  for  the  said  arrears  of  rent,  and  that  a 
to  the  person^on    Small  part,  to  wit.  One  fourth  thereof,  then  was  of  saffi- 

whose  goods 
and  chattels  any 
distress  is 
levied;"— fleW, 
that  a  land- 
lord who  does 
not  personally 
interfere  in  the 
dutress,  is  not 
liable  for  the 
neglect  of  the 
broker  em- 
ployed by  him 
to  make  a  dis- 


cient  value  to  have  satisfied  the  said  distress,  and  all  ex- 
penses of  the  same,  and  of  the  sale  and  appraisement 
thereof.  And  the  plaintiff  averred  that  the  defendant 
did  not  give  to  the  plaintiff,  or  leave  at  the  chief  mansioii 
house,  or  most  notorious  place  on  the  said  premises,  notice 
of  the  said  distress,  or  of  the  cause  of  such  taking;  and 
the  defendant  did  not  give  a  copy  of  his  charges,  and  of 
all  the  costs  and  charges  of  the  said  distress,  or  of  any 
tress,  in  not  de-   part  thereof  respectively,  to  the  plaintiff,  and  the  defen- 

livering  a  copy 

of  the  charges      dant  therein  respectively  wholly  made  default ;  against  the 
'  form  of  the  statute  in  such  case  provided. 

The  fourth  count  was  for  taking  an  unreasonable  dis- 
tress; for  not  giving  notice  of  distress;  for  not  causing 
the  goods  to  be  appraised ;  for  not  selling  for  the  best 
price,  and  for  not  leaving  the  overplus  in  the  hands  of  the 
sheriff,  undersheriff,  or  constable,  for  the  use  of  the  plain- 
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tiff.     And  the  plaintiff  averred  that  the  defendant  did  Exeh,  of  Pie<u, 
not  give  a  copy  of  his  charges,  and  of  all  the  costs  and  ^ 

charges  of  the  said  distress^  or  ofany  part  thereof,  signed        Hart 
by  him,  to  the  plaintiff;  and  that  the  defendant,  in  all       Leacm. 
the  said  several  notices  respectively  thereinbefore  in  that 
count  charged   upon   him,   then  wholly    made  default; 
against  the  form  of  the  statute  in  such  case  provided. 
The  sixth  count  did  not  materially  differ  from  the  fourth. 

The  defendant  pleaded  to  each  of  these  counts,  so  far 
as  related  to  the  defendant's  not  giving  a  copy  of  his 
charges,  and  of  all  the  costs  and  charges  of  the  said  dis- 
tress, that  the  distress  was  made  by  the  defendant's  direc- 
tioD,  as  landlord  of  the  said  tenements,  and  not  personally 
by  him,  but  by  one  Thomas  Edlin,  being  a  broker,  and 
the  broker  of  the  defendant  in  that  behalf,  and  who, 
as  such  broker,  made  and  conducted  such  last-mentioned 
distress  for  the  defendant ;  and  that  the  defendant  did  not 
otherwise  make  or  interfere  in  the  distress ;  and  the  said 
charges  and  costs  were  the  charges  and  costs  of  the  said 
Thomas  Edlin  :  concluding  with  a  verification. 

Demurrer,  assigning  for  cause,  that,  as  the  defendant 
as  landlord  caused  the  distress,  he  thereby  made  himself 
a  party  thereto,  within  the  meaning  of  the  statute  57  Geo. 
Sg  c.  9S,  s.  6 ;  and  that,  as  no  bill  of  the  costs  and  charges 
of  the  distress  was  given  by  the  defendant  or  by  his 
broker,  the  defendant,  as  landlord,  was  liable  for  the  de- 
fault*   Joinder  in  demurrer. 

The  points  stated  in  the  margin  on  the  part  of  the  plain- 
tiff were,  the  causes  of  demurrer  specially  stated,  and 
that  the  plea  did  not  deny  that  the  defendant  personally 
interfered  in  the  distress,  or  that  he  made  or  interfered 
in  the  appraisement  or  sale  personally  or  otherwise. 

Mansel^  in  support  of  the  demurrer. — The  landlord  is 
responsible  for  the  neglect  of  the  broker  to  deliver  a  copy 
of  bis  charges,  as  required  by  the  57  Geo.  3,  c.  93,  s.  6. 
That  section  enacts,  "  That  every  broker,  or  other  person, 

VOL.  I.  P  P  M.  w. 
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Exch,  of  Pleat,   who  shall  make  and  levy  any  distress  whatsoever,  shall 

give  a  copy  of  his  charges,  and  of  all  the  costs  and  charges 
of  any  distress  whatsoever,  signed  by  him,  to  the  person 
or  persons  on  whose  goods  and  chattels  any  distress  shall 
be  levied."  This  statute  must  be  taken  in  conjunction 
with  the  2  WilL  ^T  Mary^  sess.  1,  c.  5,  s.  1,  which  enables 
the  person  distraining  to  cause  the  goods  to  be  appraised, 
and  after  such  appraisement  to  sell  them  for  the  best 
price  that  can  be  gotten,  towards  satisfaction  of  the  rent, 
and  of  the  charges  of  such  distress,  appraisement,  and 
sale,  leaving  the  overplus,  if  any,  in  the  hands  of  the 
sheriff,  undersheriff,  or  constable,  for  the  owner's  use. 
The  landlord  has  been  always  held  responsible  under  that 
statute  for  irregularities  in  the  taking  of  distresses.  The 
words,  *^  every  broker  or  other  person,  who  shall  make  or 
levy  any  distress,"  in  the  57  Geo,  3,  must  be  referred  to 
the  words, ''  the  person  distraining,"  in  the  2  Will.  ^  Mary, 
and  the  landlord  would  be  the  person  distraining.  There 
are  three  things  to  be  done  in  making  a  distress;  the 
taking  the  goods,  the  appraisement,  and  the  sale.  The 
plea,  however,  does  not  shew  that  the  defendant  did  not 
interfere  in  any  of  the  three  stages  of  making  the  distress, 
but  only  alleges  that  the  distress  was  made  by  the  broker. 
It  does  not  go  on  and  say,  that  the  defendant  did  not  ap- 
praise and  sell.  [Lord  Alnnger,  C.  B. — You  say,  although 
he  did  not  interfere  in  taking  the  distress,  he  might  have 
afterwards  appraised  and  sold.] 

Channellf  conirh. — The  declaration  alleges  that  the 
defendant  did  not  give  a  copy  of  his  charges,  and  of  the 
costs  of  the  distress,  to  the  plaintiff;  and  the  plea  is  con- 
fined to  that  particular  complaint.  {LorHi  Abinger^  C.B. — 
If  the  word  ''  distress,"  in  the  declaration,  is  to  be  taken 
to  mean  the  whole  that  is  done  in  making  the  distress, 
why  is  it  not  to  be  so  taken  in  the  plea?]  Then,  the  other 
question  is,  whether  the  landlord  is  the  person  meant  in  the 
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statute^  or  whether  it  applies  only  to  the  broker  or  other  ^ck,  o/PUat, 
person  actually  interfering  in  the  taking  and  selling  the  ^  '  ^ 

distress;  and  it  is  submitted  that  it  clearly  applies  to  the         Hart 
person  actually  making  and  interfering  in  the  distress.  Leach. 

Mansel  replied. 

Lord  Abinoer,  C.  B. — ^The  defendant  says  in  his  plea 
that  he  did  not  personally  interfere  in  making  the  distress, 
but  that  it  was  made  and  conducted  by  the  broker ;  which 
must  be  taken  to  be  from  the  beginning  to  the  end.  Then 
the  question  is  reduced  to  the  construction  of  the  statute. 
The  second  section  impowers  the  justice  to  order  the 
person  who  shall  have  levied  any  other  or  greater  charges 
than  those  mentioned  in  the  schedule  to  pay  the  penalty; 
that  clearly  must  mean  the  broker  who  actually  levies^ 
and  not  the  landlord  who  does  not  interfere.  Before  that 
statute,  the  party  had  no  right  to  have  a  copy  of  the 
charges.  It  appears  to  me  that  the  sixth  section  applies 
to  the  broker  or  other  person  who  actually  interferes  in 
the  distress. 

Parke,  B. — I  think  the  statute  only  applies  to  those 
persons  who  actually  interfere  in  making  the  distress.  It 
says^  that  **  every  broker,  or  other  person,  who  shall  make 
and  levy  any  distress;*'  that  is^  the  broker  or  other  person 
who  actually  seizes  and  assists  in  making  the  distress.  It 
then  goes  on  to  provide,  that  **  he  shall  give  a  copy  of  his 
charges.**  Now,  it  is  only  a  person  who  does  some  manual 
work  who  can  have  any  charges  to  make.  It  appears  to 
me  that  there  is  no  doubt  as  to  the  construction  of  the 
statute.  Then,  as  to  the  plea,  I  think  it  must  be  taken  to 
mean  that  the  defendant  did  not  interfere  at  all  in  the 
distress^  from  beginning  to  end. 

Bolland,  B.,  and  Gurnet,  B.,  concurred. 

Judgment  for  the  plaintiff. 
pp2 
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Ejcch.  of  Pleat, 
1836. 

""  Elizabeth  Ashbeb^  Administratrix  of  John  Ashbee, 
deceased,  v.  Isaac  Pidduck  and  Thomas  Neame. 

Action  on  a  UEBT. — The  declaration  stated  that  the  defendants, 

280oI,  the  together  with  one  Hannah  Harrison,  since  and  before  the 

penal  sum.  commencement  of  the  suit  deceased,  to  wit,  on  the  7th 

Plea,  craving  '                 ' 

oyer  of  the  con-  o£  January,  1815,  by  their   certain   writing   obligatorvp 

dition  (which  i    ,    «               i           1111             1                   7       1     1  <■           1 

waaforsecur-  Sealed  &c.,   acknowledged  themselves  to    be   held   and 

mentor'nool  firmly  bound  unto  the  said  John  Ashbee,   deceased,  in 

'"?  *unn7*^^'  2800/.,  above   demanded,  to  be  paid  to  the  said  John 

as  to  SOOi.,  par-  *                                          '                 ^ 

eel  of  the  sum  Ashbec ;  yet  neither  did  the  said  H*  Harrison,  deceased, 

condition  men-  in  her  lifetime,  nor  did  the  said  defendants,   pay  to  the 

SJerthe^day  ®**^  Johu  Ashbee  during  his  lifetime,  nor  have  the  said 

named  in  the  defendants  sincc  his  decease,  nor  hath  either  of  them  at 

condition,  the  •  1     1    .      ./*»               i     •    • 

defendant  any  time,  paid  to  the  said  plamttn,  as  administratrix  as 

800/.!  parcel  of  a'oresaid,  although  often  required,  the  said  2800/.  above 

the  aid  sum  of  demanded. 

1400/. ; — Held, 

on  special  de-  The  defendant  Isaac  Pidduck  craved  oyer  of  the  bond, 

the  plea  was  bad.  which  was  accordingly  set  out,  and  also  of  the  condition, 

pei^nHntelrn  ^^'^^  ^^*  *'^**'  '^^^-  Harrtson  and  the  defendants,  their 

into  a  joint  hcirs  &c.,  should  pay  to  the  ^bM  John  Ashbee  the  full 

bond,  and  it 

did  not  appear,  sum  of  1400/.,  together  with  interest  &c.,   on  the  7th 

bond  or  con-  of  July  then  next,  the  obligation  should  be  void.     He 

fw?of  them  *^"  pleaded,  as  to  the  sum  of  800/.,  parcel  of  the  said 

were  sureUes  gum  of  1400/.  in  the  said  condition  mentioned,  that,  after 

Held,  that  a  the  7th  of  July  in  the  said  condition  mentioned,  and  after 

bVthe*o?iigee  ^'^^  death  of  the  said  //.  Harrison,  and  after  the  decease  of 

to  the  represen-  j|jg  g^j^i  John  Ashbcc,  and  before  the  commencement  of  the 

tative  of  one  of 

the  deceased  suit,  to  wit,  on  &c.,  he  the  said  defendant  Isaac  Pidduck, 
ans5e"to*an*°  and  the  Other  defendant  Thomas  Neame,  paid  to  the  plain- 
action  against  ^jg.  ^g  administratrix  as  aforesaid  tlie  said  sum  of  800/.  in 

tne  survivmg 

obligors.  the  introductory  part  of  this  plea  mentioned,  and  parcel 

In  an  action  ,                     t*   *  a  r\r\  i     •        1                 1  •  • 

of  debt  on  bond,  of  the  said  sum  of  140U/.  m  the  condition  mentioned, 

it  is  not  neces- 
sary to  aver  a 

breach  in  nonpayment  of  the  money.  It  is  sufficient  for  the  plaintiff  to  shew  the  debt  due,  and 
then  it  lies  on  the  defendant  to  discharge  hiroseIC 
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together  with  all  interest  then  due  on  the  whole  of  the  ^'<?*-  <?/'  ^'^«*i 
said   sum   of  1400/.   in   the  condition   mentioned :    con- 
cluding with   a  verification.       And   the  said   defendant 
Isaac  Pidduck,    as   to    the    said   600/.^  residue  of  the 
said  sum  of  1400/.  in  the  condition  mentioned,  pleaded 
that  he  and   the   defendant  Thomas  Neatne  made  and 
joined  in  the  said  writing    obligatory  at  the  request  of 
the  said  Hannah  Harrison,  as  the  sureties  only  of  her 
the  said  Hannah  Harrison    to  the  said  John  Ashbee  in 
the  said  writing  obligatory  mentioned  ;  and  that,  after  the 
making  of  the  said  writing  obligatoryi  and  after  the  said 
7tb  oi  July,  1815,  in  the  said  condition  of  the  said  writing 
obligatory  mentioned,  and  before  the  commencement  of 
this  suit,  to  wit,  on  &c.,  the  said  Hannah  Harrison  duly 
made  and  published  her  last  will  and  testament  in  writing, 
and  thereby  nominated  and  appointed  Robert  Harrison 
executor  thereof;  and  that  afterwards,  to  wit,  on  &c., 
the  said  Hannah  Harrison  died  without  having  altered  or 
revoked  her  said  will ;  and  that  afterwards,  and  after  the 
death  of  the  said  Hannah  Harrison,  to  wit,  on  &c.,  the 
said  Robert  Harrison  duly  prored  the  said  last  will  of  the 
said  Hannah  Harrison,  and  took  upon  himself  the  burthen 
of  the  execution  thereof.     And  the  said  defendant  /.  P. 
further  says,  that  afterwards,  and  after  the  death  of  the 
said  Hi  Harrison,  and  after  the  death  of  the  said  John 
Ashbee,  and  whilst  the  plaintiff  was  such  administratrix  as 
aforesaid,  and  whilst  the  said  Robert  Harrison  was  such 
executor  as  aforesaid,  to  wit,  on  &c.,  21st  oi  April,  1831, 
by  a  certain  indenture,  &c.,  [setting  out  a  deed  of  com- 
position between  the  said  Robert  Harrison  and  his  cre- 
ditors, by  which  he  conveyed  all  his  real  estates,  and  also 
assigned  and  transferred  all  his  debts  and  sums  of  money, 
goods',  chattels,  and  effects  to  certain  trustees,  of  whom 
the  defendants  were  two,  upon  trust  to  pay  a  dividend  to 
such  of  the  creditors  who  should  agree  to  take  the  divi- 
dend ID  full  satisfaction  of  their  debts,  and  should  sign 
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Sxeh,^  Pleat,  and  seal  the  said  deed,  whereby  they  agreed  to  release 

the  said  Robert  Harrison  from  all  further  claim.]  The 
plea  then  alleged  that  the  plaintiff,  being  one  of  the 
creditors  of  the  said  Robert  Harrison^  in  respect  of  the 
said  600/.  in  the  introductory  part  of  the  plea  mentioned, 
as  such  administratrix  as  aforesaid,  did  sign  and  seal  the 
said  indenture  in  token  of  her  agreement  to  partake  of 
such  dividend ;  and  that,  except  as  aforesaid,  the  said 
Robert  Harrison  was  not,  at  the  time  of  signing  and  seal- 
ing  the  indenture,  indebted  to  the  plaintiff  in  any  further 
or  other  sum  of  money  whatsoever.  Verification. 
The  other  defendant  suffered  judgment  by  default 
The  plaintiff  demurred  to  the  first  plea,  and  assigned 
the  following  causes,  viz: — That  the  said  first  plea  is 
wholly  irrelevant,  inasmuch  as  it  is  not  pleaded  to  any  part 
of  the  sum  demanded  in  the  declaration,  but  to  a  diflferent 
sum,  namely — parcel  of  the  said  sum  of  1400/.  mentioned 
in  the  condition  of  the  said  writing  obligatory;  and  also 
that  a  payment  of  a  part  only  of  the  said  sum  of  1400/., 
after  the  day  mentioned  in  the  condition,  was  no  satisiSio- 
tion  or  discharge  of  any  part  of  the  penal  sum  mentiooed 
in  the  said  writing  obligatory  and  demanded  in  the  de- 
claration ;  also,  that  the  plea  doth  not  traverse,  or  confess 
and  avoid  the  cause  of  action  in  the  declaration  mentioned, 
or  any  part  thereof;  also,  that  payment  of  part  of  the  sum 
mentioned  in  the  condition  of  the  bond,  after  the  for- 
feiture of  the  bond,  cannot  be  pleaded  in  bar  of  this  ac- 
tion, which  is  for  the  recovery  of  the  penalty  of  the  bond. 
The  plaintiff  also  demurred  to  the  second  plea,  assign- 
ing the  following  causes,  viz: — That  the  said  plea  is 
wholly  irrelevant,  inasmuch  as  it  doth  not  appear  that  the 
said  Robert  Harrison,  either  as  executor  of  the  said 
Hannah  Harrison  or  otherwise,  was  ever  in  any  respect 
liable  to  pay  to  the  said  plaintiff,  either  as  administratrix  as 
aforesaid  or  otherwise,  any  part  of  the  said  money  either 
in  the  said  writing  obligatory  or  in  the  said  condition 
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thereof  mentioned  ;  nor  how  the  said  supposed  release  in  ^c^  of  Pi^asi 
the  sfud  plea  mentioned  was  or  is  any  discharge  to  the 
said  defendant  Isaac  Pidduck  and  the  said  Thomas  Neame 
or  either  of  them,  of  or  from  any  part  of  the  said  sum  in 
the  said  declaration  above  demanded,  nor  how  the  plain- 
tiff was  one  of  the  creditors  of  the  said  Robert  Harrison 
in  respect  of  the  said  sum  of  600/.,  as  in  the  said  last  plea 
is  alleged ;  also,  that  the  said  Robert  Harrison^  being  in 
law  a  stranger  to  the  bond,  a  release  to  him  could  not 
operate  as  a  release  to  the  obligors  of  the  bond  or  any  of 
them,  nor  could  any  satisfaction  of  the  bond  or  any  part 
thereof  accrue  from  him ;  and  also,  that  the  said  plea  doth 
not  traverse,  or  confess  and  avoid  the  cause  of  the  action  in 
the  said  declaration  mentioned,  or  any  part  thereof;  and 
also,  that  the  said  plea  is  pleaded  to  parcel  of  the  sum  of 
1400/.  in  the  condition  of  the  said  writing  obligatory 
mentioned,  and  not  to  any  part  of  the  sum  demanded  in 
the  declaration:  whereas,  inasmuch  as  the  penal  sum  men- 
tioned in  the  bond  became  a  debt  at  law  on  the  forfeiture 
of  the  bond,  and  as  the  said  penal  sum  is  the  sum  de- 
manded in  the  declaration,  the  last  plea  ought  to  have  been 
pleaded  to  parcel  of  the  penal  sum ;  and  also,  that  the  al- 
leged release  in  the  last  plea  mentioned  is  therein  stated 
to  have  been  a  release  of  600/.,  parcel  of  the  said  sum  of 
1400/.  in  the  condition  mentioned ;  but  a  release  of  parcel 
of  the  last  mentioned  sum,  after  the  forfeiture  of  the  bond, 
was  no  release  of  the  sum  demanded  in  the  declaration, 
which  is  the  penal  sum  mentioned  in  the  said  writing  ob- 
ligatory, or  any  part  thereof. 
Joinder  in  demurrer. 

Addison,  in  support  of  the  demurrer,  was  stopped  by 
the  Court,  who  called  upon 

Erie  to  support  the  pleas. — The  first  plea  is  in  effect 
a  plea  of  solvit  post  diem.     [Lord  Abinger^  C.  B. — The 
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Ejceh,  of  Pleas,  penal  sum  is  due,  and  you  plead  solvit  post  diem  as  to 
«-,. ,  ^  '  ^  part  only  of  the  money  mentioned  in  the  condition.]  The 
AsHBEB  bond  is  given  to  secure  the  repayment  of  1400{.  The 
PiDDucK.  statute  4  Anne^  c.  16|  s.  12,  enacts,  that,  where  an  actioo 
of  debt  is  brought  upon  any  bond  which  hath  a  condition 
or  defeasance  to  make  void  the  sum  on  payment  of  a  lesser 
sum  at  a  day  certain,  if  the  obligor  have  before  the  ac- 
tion brought  to  the  obligee  the  principal  and  interest  doe 
by  the  condition  of  such  bond,  though  payment  was  not 
made  strictly  according  to  the  condition,  yet  it  shall  never- 
theless be  pleaded  in  bar  of  such  action.  Suppose  the 
obligor  had  paid  600/.  and  800/.,  then  the  plea  would  be 
a  good  answer  to  the  action,  and  it  is  allowable  to  plead 
that  a  part,  namely,  800/.,  has  been  paid.  [Lord  Abinger, 
C.  B. — The  bond  became  forfeited  by  the  nonpayment  of 
the  money  at  the  day  named  in  the  condition.  Then  the 
statute  of  Anne  gives  the  plea  of  solvit  post  diem,  bat 
it  does  not  authorize  such  a  plea  as  the  present.]  Then, 
as  to  the  second  plea — Hannah  Harrison  was  the  princi- 
pal debtor,  and  the  defendants  were  only  sureties  for  the 
principal  debtor,  and  they  had  therefore  a  right  to  avail 
themselves  of  the  release  given  to  Robert  Harrison,  her 
representative.  The  debt  was  satisfied  by  the  deed  and 
the  release  contained  in  it.  This  action  is  an  evasion  of 
that  release;  and  if  the  Court  give  judgment  in  favour  of 
the  plaintiff,  the  defendants  may  commence  an  action 
against  Robert  Harrison  to  recover  back  the  money.  By 
taking  this  intermediate  step,  the  plaintiff  will  be  enabled 
to  recover  a  second  time. 

Addison. — This  was  a  joint  bond;  and  a  release  to  the 
executor  cannot  be  a  release  to  the  surviving  obligor,  as 
on  the  death  of  one  it  survived  to  the  others.  No  action 
could  be  maintained  against  Robert  Harrison. 

Lord  Abinger,  C.  B. — ^How  does  it  appear  that  these 
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defendants  were  sureties  ?    It  does  not  appear  from  the  ^'^\^,f^^* 

1836. 
condition  of  the  bond  that  they  were  so,  and  you  cannot^     n.....^...^ 

as  against  the  obligee,  shew  that  they  were.     If  that  had       Ashbee 
been  stated  in  the  condition,   there  might  have  been       pidduck. 
grounds  to  support  a  plea  of  an  equitable  discharge ;  but 
the  statute  does  not  give  you  a  plea  of  release  upon  con- 
dition. 

Erie. — ^Then,  the  declaration  is  bad  on  general  demur- 
rer. It  does  not  appear  that  Hannah  Harrison  did  not 
pay  this  sum  to  the  plaintiff  after  John  Ashbee^s  death. 
It  alleges  that  neither  did  the  said  Hannah  Harrison,  de- 
ceasedy  in  her  lifetime,  nor  did  the  said  defendants,  pay  to 
the  said  John  Ashbee,  during  his  life,  nor  have  the  said 
defendants,  since  his  decease,  at  any  time  paid  to  the  said 
plaintiff  as  administratrix  as  aforesaid  the  said  2800/.  It 
is  perfectly  consistent  with  this  that  Hannah  Harrison 
may  have  paid  the  plaintiff  after  John  Ashbee^s  death. 

Addison. — It  is  submitted  that  it  is  not  necessary  to 
aver  any  breach  at  alL  It  is  enough  to  shew  that  the 
money  is  due,  and  it  is  for  the  defendieints  to  shew  that  it 
has  been  satisfied ;  in  the  nature  of  a  defeazance. 

Lord  Abinger,  C.  B. — It  is  not  necessary  to  allege  a 
breach  in  the  declaration.  The  plaintiff  has  alleged  quite 
sufficient,  by  shewing  that  the  defendants  were  indebted. 
It  is  for  them  to  shew  that  the  debt  has  been  satisfied.  I 
think  Mr.  Addison  has  answered  the  objection. 

Judgment  for  the  plaintiff. 
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Exch.  of  Pleast 
1836. 


The  plaintiflTs 
bill  of  particu- 
lars stated  the 
cause  of  action 
to  be  for  the 
amount  of 
stakes  deposited 
in  the  defen- 
dant's hands  by 
the  plaintiff  and 
JL,  and  won  by 
the  plaintiff  of 
ILi^HeU,  that 
he  could  not 
recover  the 
amount  of  his 
own  stake,  on 
proof  that  he 
had  re- 
demanded  it 
from  the  de- 
fendant before 
it  was  paid 
over. 


Davenport  v.  Davies. 

Assumpsit  {or  money  had  and  received.  Plea,  nom 
assumpsit.  At  the  trial  before  Lord  Denman,  C.  J.,  at 
the  last  Liverpool  Assizes,  the  plaintiff  sought  to  recover 
the  sum  of  13/.,  which  had  been  deposited  in  the  hands 
of  the  defendant,  as  stakeholder,  as  the  amount  of  two 
wagers  made  by  the  plaintiff  with  one  Roberts^  cfoe  of 
10/.  to  1/.,  and  the  other  of  1/.  even,  **  that  the  plaintiff 
was  worth  3000/.,  and  he  would  prove  it  the  next  morn- 
ing;** or,  at  all  events,  the  sum  of  11/.,  which  was  the 
stake  deposited  by  the  plaintiff,  and  which,  it  was  alleged, 
he  had  re-demanded  before  it  was  paid  over  by  the  de- 
fendant. The  particulars  of  demand  were  as  follow: — 
*^  This  action  is  brought  to  recover  the  sum  of  \SL;  vii., 
11/.  deposited  by  the  plaintiff,  and  2/.  deposited  by  one 
Roherls,  in  the  hands  of  the  defendant  as  a  stakeholder, 
and  won  of  the  said  Roberts  by  the  plaintiff,  on  or  about 
the  15th  of  November  last."  The  plaintiff  failed  to  prove 
that  he  had  won  the  wagers  (on  which  point  there  was 
much  conflicting  evidence),  but  proved  a  demand  of  his 
stake  of  10/.  It  was  objected,  for  the  defendant,  that  the 
plaintiff  could  not  recover  the  stake  so  deposited  under 
the  above  particular.  The  Lord  Chief  Justice  was  of  that 
opinion,  but  left  the  case  to  the  jury,  who  found  a  verdict 
for  the  plaintiff,  damages  10/.,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit. 

In  Easter  Term,  TV.  H.  Watson  obtained  a   rule  ac- 
cordingly (a),  against  which 

Wightman  now  shewed  cause. — The  variance  between 
the  particular  and  the  real  claim  is  quite  immaterial :  the 

(a)  He  obtiuned  a  rule  also  for     but  the  Court  did  not  decide  od 
a  new  trial,  on  the  ground  that      that  ground, 
the  wager  could  not  be  rescinded ; 
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defendant  must  have  known  whether  the  money  was  in  Exeh.  of  Pleas, 

fact  demanded,  and  on  what  ground,  and  could  not  there-  ^ 

fore  have  been  misled.     [Lord  Abinger,  C.  B. — In  your     Davenport 

particular  you  claim  the  wager  as  won ;  he  comes  therefore       Davibs. 

to  shew  that  you  did  not  win,  not  that  you  did  not  rescind 

the  contract.    Your  particular  invites  him  to  the  question 

whether  the  wager  has  been  decided  for  him  or  you.]     It 

points  to  the  particular  money  which  the  plaintiff  seeks  to 

recover ;  it  is  the  same  money,  though  it  was  demanded  in 

another  right ;  and  the  defendant  would  have  no  answer 

to  either  case,  without  calling  the  witnesses  who  were 

present  at  the  transaction.     A  plaintiff  is  not  bound  to 

precise  accuracy  in  his  particular,  if  the  defendant  sustains 

no  prejudice  by  the  variance.    Harrison  v.  Wood  (a), 

LambirihY.Roffib). 

Lord  Abinger,  C.  B. — This  is  a  very  clear  case.  I 
think  the  impression  of  the  learned  Judge  was  quite 
right,  and  that  he  should  have  nonsuited.  The  particular, 
in  effect,  makes  the  general  count  for  money  had  and  re- 
ceived, a  count  for  money  received  under  particular  cir- 
cumstances, which  the  plaintiff  ought  to  prove ;  whereas 
be  proves  a  totally  different  case.  The  defendant  might 
have  a  host  of  witnesses  to  prove  that  the  plaintiff  did  not 
win  the  wager ;  then  the  latter  comes  into  Court  with  a  case 
entirely  different — that  he  demanded  back  his  money  be- 
fore the  wager  was  decided.  If  he  had  given  the  defen- 
dant information  of  that,  he  might  have  had  evidence  to 
shew  that  such  a  representation  was  altogether  incon- 
sistent with  the  facts.  I  think  the  rule  should  be  ab- 
solute for  a  nonsuit. 

The  rest  of  the  Court  concurring, 

Rule  absolute. 

(a)  8  Biog.  371 ;  1  M.  &  Scott,         (b)  8  Bing.  411 ;  IM .  &  Scott, 
636.  597. 
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Exch.  of  Pleas, 
1836. 


Turner  v.  Swainson,  Clerk. 


An  action  of        X  HIS  was  an  action  of  trespass  qtiare  clausum  fre^t 

trespass  qu,  c/»      ,  ,  ,        , 

/r.,  in  which  in  which  the  defendant  justified  under  a  public  right  of 
jusUficadon  of  ^^y*  The  cause  and  all  matters  in  difference  were  re- 
a  public  right  of  ferred  at  Nisi  Prius  to  an  arbitrator,  with  power  to  direct 

way,  was  re-  ■ 

ferred  to  an  ar-  what  should  be  done  between  the  parties.  The  arbitrator, 
power  to  direct  by  his  award,  set  aside  the  verdict  which  had  been  entered 
J^e  b^^wwn*  ^°'  ^^®  plaintiff;  and  directed  a  verdict  for  the  defendant; 
the  parties.  He  ^nd  he  awarded  also  that  the  plaintiff*  should  put  up  a  stile 

directed  a  ver- 
dict for  the  de-    and  footbridgc  on  the  way  in  question  in  a  place  described 

fendant,  and  -      .1  _j 

th.tthepUin-     in  the  award. 

tiff  should  put 
up  a  stile  and 

bridge  upon  the  R.  V.  Richords  had  obtained  a  rule  nisi  to  set  aside  that 
deKribed/ ir  P&^^  of  the  award  which  directed  the  putting  up  of  the 
SITJSw  wM  ®'^'®  ^"^  bridge,  on  an  affidavit  of  the  plaintiff;  that  he 
not  on  land  of     had  no  rififht  to  so  upon  the  irround  on  which  he  was  di- 

either  the  plain-  e.  e        r  o 

tiffordefen-  rcctcd  to  put  them  up.  The  arbitrator  could  not  direct 
that  this  latter     ^^^^  which  would  subject  the  party  to  an  action  of  trespass. 

part  of  the 
award  was  void. 

Talfourdf  Serjt.',  shewed  cause  on  an  affidavit  stating 
that  there  was  no  doubt  that  the  owners  of  the  land  would 
grant  permission  to  enter  upon  it  for  the  purposes  di- 
rected by  the  award ;  that  the  road  was  one  leading  to  a 
parish  church,  and  required  for  the  accommodation  of  all 
the  parishioners,  and  that  one  great  object  of  the  refer- 
ence was  that  it  should  be  made  accessible  by  the  means 
mentioned  in  the  award.  He  urged  that  the  plaintiff's  affi- 
davit did  not  state  that  he  had  made  any  attempt  to  ob- 
tain permission,  or  to  comply  with  the  award.  [Parke, 
B. — When  we  granted  the  rule,  we  thought  it  would  turn 
out  that  the  acts  in  question  were  to  be  done  on  the 
defendant's  land ;  it  appears  that  is  not  so.] 

Richards,  contrd. — The  arbitrator  clearly  could   not 
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direct  the  plaintiff  to  do  that  which  would  make  him  liable  Exch,  of  PUas, 
to  other  parties  as  a  trespasser.     [^Parkef  B. — The  terms  *  ^ 

are  not  conditional — to  do  it^  provided  the  owners  of  the       Turner 
land  consent.]     No ;  and  even  if  they  were,  the  award  is      swainson. 
bad ;  the  arbitrator  has  only  power  to  compel  the  party 
to  do  that  which  he  can  justify  in  law. 

Parke,  B. — I  think  the  award  would  have  been  suffi- 
cient, if  it  had  said  this  was  to  be  done,  provided  the 
owners  and  occupiers  of  the  land  should  consent.  As  it  is, 
however,  I  am  disposed  to  think  the  award  is  void.  The 
terms  of  the  submission  extend  only  to  what  is  to  be  done  be- 
tween these  parties :  the  moment  the  interests  of  third  par- 
ties come  in,  it  is  beyond  the  authority  given  by  the  submis- 
sion. So  far,  therefore,  as  the  award  refers  to  any  thing 
to  be  done  on  the  land  of  third  persons,  it  is  not  within 
the  submission :  no  action  could  be  maintained  for  not 
doing  it. 

The  other  Judges  concurred. 

Rule  absolute. 


.    Retallick  v.  Hawkes. 

X  HIS  was  an  action  of  assumpsit  to  recover  damages  for  The  Court  will 

the  non-completion  of  an  agreement  by  which  the  defen-  p^^^^ui* 

dant  had  engaged  to  assign  certain  leasehold  preouses  to  ^o'  ^^^  breach 

the  plaintiff.     The  plaintiff  complained  in  the  declaration  ment,  and  as- 

of  having  been  compelled  to  lay  out  large  sums  of  money  of g^ciai^da*^ 

about  the  procuring  of  the  conveyance,  &c.  ™**?  ^*  ^f 

r  o  ^  '  1,^  incurred 

certain  ez- 

John  Evans,  for  the  defendant,  moved  for  a  rule  calling  nidi^parUcuiars 

on  the  plaintiff  to  furnish  particulars  of  the  special  damage  o|^«"ch^«peciai 
of  which  he  complained.     The  defendant  was  unable  to 
complete  his  agreement,  because  the  lessor  had  refused 
him  a  licence  to  assign  the  premises,  and  was  desirous  to 
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Retallick 

ft. 

Hawkes. 


Exch,  of  Pleat,  ascertun  the  amount  of  the  special  damage  sustained  bj 

the  plaintiff  (which  it  was  believed  consisted  of  his  attor- 
ney's bill),  in  order  that  he  might  pay  it  into  Court.  [Lord 
Abinger,  C.  B. — ^You  will  not  stop  the  action  by  that,  be- 
cause the  plaintiff  will  go  on  for  the  liquidated  damages.] 
Enough  may  be  paid  into  court  to  cover  also  the  generd 
damage.  This  is  a  case  in  which,  under  the  recent  statute, 
3  &  4  WiU.  4,  c.  42,  8. 21,  money  may  be  paid  into  Court. 


The  Court  (a),  however,  held  that  they  had  no  power 
to  compel  the  plaintiff  to  furnish  such  particulars,  and  the 
rule  was 

Refused. 

(a)  Lord  Abinger,  C.  B.,  BoUand,  Aldenon,  and  Gttmey,  Bt. 


If  such  circum- 
stances be  shewn 
as  satisfy  the 
Court  that  the 
process  has 
come  to  the 
possession  of 
the  defendant, 
that  is  a  suffi- 
cient personal 
serYice,  within 
the  12  Geo.  1, 
C.29. 


Williams  v,  Piggott. 

JjAJNSEL  had  obtained  a  rule  nisi  for  setting  aside  the 
proceedings  in  this  cause  for  irregularity,  on  the  ground 
that  the  defendant  had  not  been  duly  served  with  the  writ 
of  summons.  It  appeared  from  the  affidavits  that  the 
writ  issued  on  the  7th  of  May ;  that,  between  that  day 
and  the  16th,  the  clerks  to  the  plaintiff*s  attomies  attended 
repeatedly  at  the  defendant's  house  in  Lamb  Lane,  Haek- 
netff  for  the  purpose  of  serving  it,  but  that  the  outer  door 
leading  into  the  fore  court  of  the  premises  being  always 
kept  locked,  they  could  not  gain  admittance ;  and  on  every 
occasion  they  were  informed  by  a  servant,  through  a  wicket 
gate,  that  the  defendant  was  not  at  home.  On  the  16th  of 
May  the  defendant's  attorney  was  applied  to  to  give  an 
undertaking  to  appear  in  the  action,  and  stated  that  be 
had  the  defendant's  directions  to  appear  for  her,  but  wished 
to  have  such  directions  in  writing  before  he  gave  the  un- 
dertaking, which  he  expected  to  obtain  in  the  course  of 
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that  day.    The  undertaking,  however,  not  being  given,  on  Exeh,  of  PUat, 
the  Slst  oi  May  the  clerk  to  the  plaintiff's  attornies  went  ^ 

to  the  defendant's  house,  and  on  his  ringing  the  bell  at  the  Williams 
outer  gate,  a  female  servant  of  the  defendant  opened  the  Piooott. 
wicket  gate,  when  he  gave  her  the  copy  of  the  writ  of  sum- 
mons, inclosed  in  a  sealed  envelope,  and  addressed  to  the 
defendant,  and  requested  her  to  give  it  to  her  mistress  (the 
defendant),  and  told  her  he  would  wait  for  an  answer.  The 
servant  took  the  note  into  the  house,  and  after  the  lapse 
of  a  few  minutes  came  back  to  the  gate  and  peeped  through 
the  key-hole,  and  immediately  afterwards  returned  into 
the  house.  The  clerk  continued  to  wait  at  the  gate  for 
an  answer,  and,  no  one  coming,  again  rang  the  bell,  when 
a  man  came  and  opened  the  wicket,  and  said  that  no  one 
was  at  home.  The  clerk  (who  had  been  informed  that 
the  defendant  had  been  seen  in  her  garden  that  afternoon) 
thereupon  requested  the  man  to  bring  back  the  note,  but 
he  replied  "  Oh !  no,  I  can't  do  that." — The  affidavit  pro- 
ceeded to  state  the  deponent's  belief  that  the  defendant 
was  then  in  the  house,  and  had  opened  the  envelope  con- 
taining the  copy  of  the  writ.  The  plaintiff,  after  the  lapse 
of  eight  days,  entered  an  appearance  for  the  defendant 
under  the  statute.     The  debt  was  under  20/. 

Erie  shewed  cause,  and  contended  that  upon  these  affi- 
davits there  could  be  no  doubt  whatever  that  the  writ  had 
come  to  the  knowledge  of  the  defendant,  and  cited  Philr' 
lippsv.  Ensell  (a),  and  Rhodes  y.  Innes  (£),  as  cases  in  which 
strict  personal  service  had  been  dispensed  with,  where  it 
was  clear,  on  all  the  facts,  that  the  process  had  come  to 
the  hands  of  the  defendant. 

Manself  contrd, — ^The  only  safe  rule  for  the  guidance  of 
the  Court  is  to  abide  by  the  directions  of  the  statute.   The 

(a)  2  Dowl.  P.  C.  684. 
(6)  7  Bing.  329;  6  M.  &  P.  163;  1  Dowl.  P.  C.  215. 
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Exch,  of  Pleas,  \2  Geo*  I,  c.  39,  s.  1,  provides  that  in  cases  not  arrestable. 
^  '  ^  the  plaintiff  shall  serve  the  defendant  personally  with  a 
Williams  copy  of  the  process^  and  if  the  defendant  shall  not  appear 
PiaooTT.  A^  ^^  return  of  the  process,  or  within  four  days,  in  such 
case  it  shall  be  lawful  for  the  plaintiff,  on  affidavit  of  the 
personal  service  of  such  process,  to  enter  a  common  ap- 
pearance, or  file  common  bail  for  the  defendant.  A  remedy 
is  provided  by  the  third  section  of  the  Uniformity  of  Pro- 
cess Act  for  the  cases  where  personal  service  cannot  be 
effected,  by  the  application  for  a  distringas;  and  that 
course  ought  to  have  been  pursued  here,  instead  of  pro- 
ceeding at  once  to  enter  an  appearance.  The  consequence 
will  otherwise  be  that  the  provisions  as  to  the  distringas 
will  be  evaded  altogether.  The  jurisdiction  of  the  Court 
is  specifically  pointed  out  in  the  act  of  Parliament,  and  it 
furnishes  the  only  intelligible  and  uniform  rule  of  practice. 
In  Redpath  v.  Williams  (a),  sending  process  by  the  post 
in  a  letter,  which  the  defendant  refused  to  take  in,  was 
held  not  to  be  good  service^  although  the  reiuaal  might 
have  been  wilful,  and  was  accompanied  with  a  long  avoid- 
ance of  service.  In  Digby  v.  Thomson  (6),  which  was  sub- 
sequent to  Rhodes  v.  Innes,  Taunton,  J.,  held  that  no  diffi- 
culty in  effecting  personal  service  would  dispense  with  it 
Thompson  v.  Pheney  (c),  in  which  Rhodes  v.  Innes  was  re- 
ferred to,  is  expressly  to  the  same  effect;  and  there  Po/- 
teson,  J.,  stated  that  all  the  other  Judges  were  of  opinion 
that  there  ought  to  be  an  affidavit  of  personal  service  to 
entitle  the  plaintiff  to  file  common  bail^  and  said,  "  Per- 
sonal service  may  be  where  you  see  a  person,  and  bring 
the  process  to  his  notice.**  The  true  principle  is  stated  by 
Alderson,  J.,  in  Phillipps  v.  Ensell,  where  he  says,  **  Here 
it  must  be  presumed  that  the  affidavit  of  service  was  in  the 
usual  form,  and  there/ore  there  is  a  pristine  affidavit  of 
service;  and  the  defendant  does  not  swear  that  he  did  not 

(o)  3  Bing.  443 ;  11  Moore,  333.  (6)  1  Dowl.  P.  C.  363. 

(c)  lb.  441. 
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get  the  writ"   But  in  this  case  the  affidavit  has  altogether  Exeh.  of  Pleat, 
omitted  to  refer  to  the  word  personal  with  respect  to  the  ^ 

senrice*  If  the  deponent  considered  the  service  personal  Williams 
according  to  his  conscience  and  belief,  he  should  have  so  Pigoott. 
sworn,  within  the  words  of  the  statute. 

Lord  Abinger,  C.  B. — ^We  should  think  it  right  to 
give  this  case  further  consideration  but  for  the  decided 
cases  which  have  been  referred  to.  It  is  very  true  that  the 
words  of  the  act  are  as  has  been  stated  by  Mr.  Mansel; 
but  what  shall  be  deemed  personal  service  the  act  has  not 
specifically  defined.  Suppose  the  defendant,  in  answer  to 
a  letter,  acknowledged  the  receipt  of  the  writ,  would  that 
be  sufficient  ?  In  one  sense,  that  would  not  be  personal 
service.  So,  again,  if  the  party  receiving  throws  down  the 
writ,  and  sees  the  defendant  pick  it  up,  that  would  but  be 
personal  service  in  one  sense ;  but  one  cannot  doubt  that 
it  would  be  equivalent  to  all  that  the  act  of  Parliament  in- 
tended. Here,  the  plaintifi*  makes  a  circumstantial  affi- 
davit, from  which  it  is  fair  to  infer  that  the  defendant  did 
get  the  process.  In  answer  to  it,  the  defendant  ought  at 
least  to  shew  that  she  had  not  seen  the  writ,  or  that  the 
affidavit  on  the  other  side  was  not  true ;  but  she  does  not 
venture  to  swear  that  she  had  not  full  knowledge  of  the 
process.  It  seems  to  me  that  all  that  the  statute  requires 
is,  that  the  Court  shall  be  made  apprised  of  circumstances 
which  shew  that  the  party  had  possession  of  the  process. 
Rhodes  v.  Innes  is  an  authority  to  that  efiect :  in  that  de- 
cision I  concur,  and  think,  therefore,  that  this  rule  ought 
to  be  discharged. 

BoLLAND,  B.,  and  Gurney,  B.,  concurred. 

Rule  discharged  with  costs. 


VOL*  I.  Q  Q  M.  w. 
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Exeh,  ofPleos, 
1836. 


If  a  defendant 
seeks  to  enter  a 
suggestion  to 
deprive  the 


Jenks  and  Another  v.  Taylor. 

Assumpsit  for  goods  aold  and  delivered.     Plea,  u 

to  1/.  15^.^  payment  into  court;  as  to  ]2f.,  a  aet-offi  The 

p]j|jndVof«)sts,  replication,  aa  to  the  first  plea,  alleged  damages  ulira; 

and  denied  the  set-ofF.  At  the  trial  before  the  under- 
sheriff  of  Worcesiershiref  the  plaintiff  had  a  yerdiet  m 
the  first  issue  for  17«. 

Hum/ret/,  on  a  former  day  in  this  term,  applied  for  a 
rule  to  enter  a  suggestion  on  the  roll  to  deprive  the  piaiii> 
tiff  of  costs,  on  the  ground  that  the  action  ought,  waia 
taxed  for  him  in  thg  Birmingham  Court  of  Requests  Act,  47  Geo.  8,  c 

the  supenor  ^  ^  * 

14  (a),  to  have  brought  in  the  inferior  court.  He  sought 
also  to  have  the  defendant's  costs  on  the  second  issue 
taxed  for  him ;  but  the  Court  said  that  if  the  defendant 
was  desirous  of  keeping  the  case  in  this  court  for  one  par^ 
pose,  he  must  do  so  for  all ;  and  if  he  took  it  away,  he 
must  take  it  with  all  its  legal  consequences*  On  the 
former  point,  the  defendant's  affidavit  stated  tliat  he 
sought  his  whole  livelihood  by  manufacturing  bricks  at 


on  the  ground 
that  the  action 
ought  to  have 
been  brought 
in  a  Court  of 
Requests,  he 
cannot  at  the 
same  time  have 
the  costs  of 
issues,  which 
have  been  found 
in  his  favour, 


Court. 

A  Court  of 
Requests  Act 
required  that 
persons  inhabit- 
ing within  the 
town  of  Btr- 
minghamt  or 
using  or  fre- 
quenting the 
markets  there, 
or  working  or 
seeking  a  live-  _  _ 

any  way  trading  Baliall  HecUh,  about  a  quarter  of  a  mile  from  the  haalet 
or  dealing         o£  Deriteud,  and  selling  the  same  in  the  town  of  ^trMtiw- 

withm  the  same,  '  ®  ^ 

should  be  sued 

for  debts  under 

5L  in  the  Court  of  RequesU : — Held,  that  such  '*  using  or  frequenting  the  markets^"  or  "  tradi^ 

or  dealing,"  must  be  for  the  purpose  of  substantially  obtaining  thereby  the  party's  wboU  liveUkaod. 


(a)  Sect.  12  of  which  enacts, 
that  any  person,  having  any  debt 
or  balance  of  account  or  other- 
wise, not  exceeding  the  yalue  of 
5/.,  owing  to  him  "  by  or  from 
any  person  whomsoever,  inhabit- 
ing, residing,  or  being  within  the 
town  of  Birmingham  and  hamlet 
of  Deritendj  or  keeping  or  using 
any  bouse,    coach-house,  wharf, 


quay,  lodging,  shop,  abed,  stall  or 
stand;  or  using  or  frequenting 
the  markets  there;  or  woridag 
or  seeking  a  livelihood;  or  m 
any  way  trading  or  dealing  witlua 
the  same,"  may  sue  for  it  in  die 
Court  of  Requests :  and  sect.  17 
deprives  of  costs  aocfa  plaintift 
suing  in  any  other  court. 
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kam;  that»  at  the  time  of  the  issuing  of  the  writ,  and  for  Exdu  rf  pieat, 
some  years  previously,  he  kept  and  used  part  of  a  house  ^ 

in  Cheapside,  in  Birmingham^  in  the  occupation  of  one  Jinks 
Richard  Taylor  (for  which  he  regukrly  paid  a  compen-  Tailor. 
sation),  where  he  daily  attended  for  the  purpose  of  re- 
ceiving orders,  keeping  his  books,  and  transacting  his 
business  of  a  brick^maker;  and  that  he  regularly  used 
and  attended  and  frequented  the  markets  in  Birmingham^ 
for  the  purpose  of  selling  his  bricks  and  commodities,  and 
buying  materials  for  carrying  on  his  business ;  and  that 
for  some  years  past  he  had  regularly  attended  at  Bir- 
mingham every  day  in  the  year,  except  Sundays,  for  the 
purpose  of  buying  and  selling  in  his  trade.  A  rule  hav- 
ing been  granted, 

Erie  now  shewed  cause,  on  aflSdavits  which  stated  that 
the  defendant  was  a  builder,  and  made  bricks  at  BalsaU 
Heath,  which  was  out  of  the  jurisdiction  of  the  Court  of 
Requests,  and  sold  them  there  to  any  person  who  applied 
for  them,  and  sent  them  to  other  places  besides  JSir- 
mingham;  that  he  had  built  some  houses  at  BalsaU 
Heath,  and  that  the  sand,  which  was  the  subject  of  the 
sale  to  him  by  the  plaintiffs,  and  for  the  price  of  which  this 
action  was  brought,  was  used  in  building  them ;  that  the  de* 
fendant,  as  the  deponents  believed,  did  not  use  or  frequent 
the  markets  at  Birmingham  more  than  any  other  person 
living  in  the  neighbourhood,  and  had,  on  many  occasions, 
been  absent  for  days  together ;  that  the  house  in  Cheap^ 
side  was  a  shoe-maker's  shop,  kept  by  a  relative  of  the 
defendant,  and  there  was  no  appearance  of  any  office  or 
other  place  of  business  there,  nor  any  name  or  sign  of  the 
defendant. — On  these  affidavits,  Erie  contended,  that, 
as  it  appeared  that  the  defendant  did  not  obtain,  sub- 
stantially, bis  whole  livelihood  within  the  inferior  juris- 
diction,  and  did  not  regularly  frequent  the  markets  for 
the    purpose   of   substantially   obtaining   his  living   by 

qq2 
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Bxeh.  iff  Pleat,  trading  or  dealing  therein,  he  was  not  within  the  benefit 

of  the  act ;  that  the  latter  words  of  the  clause,  aa  to  the 
trading  and  dealing  in  the  town,  must  have  the  sam^  con- 
struction as  the  former,  viz.  a  trading  and  dealing  for  the 
purpose  of  obtaining  the  party's  livelihood,  so  aa  to  make 
it  the  proper  place  in  which  to  seek  him ;  otherwise  they 
might  be  made  to  comprehend  almost  every  person  travel- 
ling northward.  He  referred  to  Stephens  v.  Derry  (a). 
Reeves  v.  Stroud  {b),  and  Double  v.  Gibbs(c). 

Humfrey^  in  support  of  the  rule,  urged  that  there  wis 
no  sufficient  contradiction  of  the  positive  affidavit  of  the  de- 
fendant ;  and  that  the  words  ''  trading  and  dealing  therein" 
did  not  require  that  the  defendant  should  transact  aU  his 
business  within  the  jurbdiction. 


Alderson,  B. — Do  you  mean  to  say  that  a  tradeamao, 
living  in  London^  who  sends  his  man  to  Birmingham  with 
his  goods,  which  is  trading  and  dealing  there,  ia  within 
this  act  ?  So,  as  to  the  using  and  frequenting  the  mar* 
kets — that,  too,  must  be  taken  in  connexion  with  the 
other  words,  and  must  mean  that  it  is  the  market  by 
attending  which  he  substantially  gains  his  whole 
lihood. 

Rule  discharged. 


(a)  16  East,  147*  (6)  I  Dowl.  P.  G.  399. 


(c)  lb.  583. 


B^RWARD  r.  Turner. 

Assumpsit  for  work  and  labour.— The  defendant 
pleaded  payment  into  court  of  the  sum  of  SL  10^.,  to 
which  the  plaintifT  replied  damages  tdtra.    The  cause  was 

corer  to  the 

amount  of  52.  against  a  defendant  resident  within  its  jurisdiction : — Held,  that  the  act  appfied 
to  a  case  where  such  defendant  pleaded  payment  into  Court,  and  the  plaintiff  replied  damagei 
%Ura,  and  recovered  on  that  issue  less  than  5L 


A  Court  of  Re- 
quests Act  de- 
priTed  of  costs 
a  plaintiff  who 
should  not  re- 
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tried  before  the  under-sheriff  of  WarwiciMref  when  Exek.  rf  Pkat, 
the  plaintiff  had  a  verdict  for  1/.  beyond  the  sum  paid  ^ 

into  Court.     On  a  former  day  in  this  term,  Erie  ob-      Bernard 
tained  a  rule  to  deprive  the  plaintiff  of  his  costs,  under      turner. 
the  act  referred  to  in  the  preceding  case,  the  47  Geo.  3, 
c.  14,  s.  17,  on  an  affidavit  that  the  defendant  was  a  re- 
sident in  the  town  of  Birmingham. 

Kelly  shewed  cause,  and  objected,  first,  that  the  act 
was  not  applicable  to  a  case  where  there  was  on  the  re- 
cord  a  plea  of  payment  into  Court.  It  was  clear,  that,  if 
the  plaintiff  had  accepted  the  sum  paid  into  court  in  satis- 
CeietioD,  and  discontinued  the  action,  he  would  have  been 
entitled  to  his  costs  under  the  rule  of  Hilary  Term,  4 
WilL  4,  s.  19:  and  it  could  not  make  any  difference  in 
principle  that  the  plaintiff  had  replied  to  the  plea,  and 
ultimately  recovered  on  the  same  issue.  A  defendant  is 
not  entitled  to  costs,  under  the  43  Geo.  3,  c.  46,  where 
•money  was  paid  into  Court,  which  the  plaintiff  took  out. 
Rawe  V.  Rhodes  (a).  [Alderson,  B.— This  is  like  the  case 
of  a  plea  of  tender.  Suppose  that  issue  were  found  for 
the  plaintiff,  would  it  entitle  him  to  his  costs  notwithstand- 
ing this  act  of  Parliament  ?]  He  next  objected,  that  the 
act  did  not  apply  where  the  case  was  tried  before  the 
sheriff. 

Per  Curiam. — That  objection  has  been  already  over- 
ruled in  this  Court  (6).  Neither  of  the  grounds  sug- 
gested forms  any  answer  to  this  application.  The  rule 
must  be  absolute. 

Rule  absolute. 

(a)  2  C.  &  M.  379.  (b)  Bond  v.  BaiUy,  2  C.  M.  &  R.  246. 
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Egeh.  ofPka$, 
1836. 

MusoRovE  V.  Nbwbll. 

A.,  baling  iva-  C^ ASE  for  maliciously  and  without  probable  cause  caos- 
ubiewll^e^fo?'  '"g  ^^^  plaintiff  to  be  taken  into  custody,  and  charged 
supponng  that    before  the  Mayor  of  Leeds  with  an  assault  on  the  defeo- 

B,  made  an  as- 
sault on  him       dant  with  intent  to  rob  him.      Tfieas,  first,  not  guihy; 

rob^him?we!!t  tecondly,  a  denial  of  any  damage  sustained  by  the  phdn- 
for  a  consubie,    ^jg;    ^^  the  trial  before  Lord  Denman,  C.  J.,  at  the  hst 

who,  on  coming 

to  the  place,  re«  York  Assizes,  the  facts  appeared  to  be  as  follow : — 
andusured'^.        The  plaintiff,  a  respectable  farmer,  was  waiting  at  the 

SJ^bi^'  foot  of  KirkstaU  Bridge,  near  Leeds,  at  11  o*clock  on 

man,  and  that  tfae  night  of  the  11th  of  Auftust  last,  for  the  York  maO, 

he  would  be  •  v  • 

answerable  for  by  which  he  intended  to  go  to  YorJc ;  his  senrant-man 

ward*to  nfeet'"  being  with  him,  and  his  horse  tied  to  the  turnpike  gate. 

MTenhSess  ^ '  ^  drunken  man  came  up,  and  leaned  against  the  bridge 

persisted  in  giT-  by  their  side.    About  the  same  time  the  defendant  came 

custody,  and  on  across  the  bridge  on  horseback,  and  as  he  approached 

Sl^  pwfe^d  *^  plaintiff,  the  drunken  man  sprung  into  the  middle  0f 

the  same  charge  (he  road,  sfaouted,  and  made  a  nx>tion  as  if  to  seise  the 

against  him  be- 

fore  a  justice,  horse's  bridle.    The  defendant  galloped  on  for  a  short 

it  °in"vi'ac-  distance,  and  met  a  waggoner  coming  towards  the  bridge, 

^°"in^t ^for  ^^^  whom  he  returned,  and  finding  the  three  persons 

maliciously  and  still  on  the  bridge,  called  upon  the  waggoner  to  assist  him 

babie  cause  in  taking   them  into  custody.     After  some  words  had 

S!a!^*before  psssed,  the  defendant  went  to  fetch  a  constable,  and  when 

the  justice,  the  ^g  returned  the  drunken  man  had  gone  away.     The  con- 

Judge  stated  to  i   •     .ip 

the  jury,  that  Stable  at  oucc  recoguized  the  plamtin,  and  told  the  de- 

reasonabie  and  fendant  that  he  knew  him  well,  and  that  he  was  a  very 

fo78MldoS*hi  ^respectable  man,  and  that  he  (the  constable)  would  be 

the  first  in-  answerablc  for  his  appearance  at  any  time  to  meet  the 

stance,  but  that 
he  thought 

that,  on  the  explanation  given  by  the  constable,  that  reasonable  and  probable  cause  ceased;  and 
that  if  the  jury  were  of  opinion  that  the  defendant  was  satisfied  with  such  explanation,  bat 
persevered  in  the  charge  from  obstinacy  or  wounded  pride,  they  should  find  for  the  plaintiir: — 
Htld^  that  this  direction  was  wrong;  for  that,  as  the  facts  remained  unaltered,  the  repfe- 
sentation  of  the  constable  could  not  take  away  the  reasonable  and  probable  cauae  alfotdcd  by 
those  focts. 
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diarge.    The  defendant,  however,  after  an  ineffectual  ^*ck.  rf  pumu, 
search  for  the  drunken  man,  during  which  time  the  plain-  ^  *  -» 

tiff  remained  at  the  bridge,  insisted  on  the  plaintiff's  being  Muborovb 
taken  into  custody,  offering  to  pay  him  10/.  in  case  he  Nkwbll. 
was  proved  to  be  innocent.  He  was  accordingly  taken  in 
charge  by  the  constable,  and  on  the  following  day  brought 
before  the  Mayor  of  Leeds,  when  the  defendant  pre- 
ferred his  charge  against  him,  and  it  was  dismissed,  and 
the  plaintiff  discharged  out  of  custody. 

The  Lord  Chief  Justice,  in  summing  up,  stated  to  the 
jury,  that,  in  bis  opinion,  the  defendant  had  certainly 
reasonable  and  probable  cause  for  making  the  complaint 
in  the  first  instance  to  the  constable,  but  that,  on  the  ex- 
plana^n  given  by  the  constable,  that  reasonable  and  pro- 
bable cause  ceased ;  that  the  question  of  malice  then 
remained  to  be  considered,  which,  in  actions  of  this  nature, 
was  not  confined  to  the  ordinary  meaning  of  the  word 
wuittcef  but  comprehended  any  improper  motive.  If,  there- 
fiMre,  the  jury  should  be  of  opinion  that  the  defendant 
Wght  to  have  been,  and  was  in  fact,  satisfied  in  his  own 
Bund  of  the  plaintiff's  innocence,  but  persisted  in  making 
the  charge  before  the  magistrate  from  obstinacy,  or  feel- 
ingjB  of  wounded  pride,  such  conduct  would  amount  to 
malice,  within  the  legal  meaning  of  the  term,  and  the 
verdict  ought  to  be  for  the  plaintiff;  but,  if  they  were  of 
opinion  that  the  defendant  made  the  charge  bond  fide, 
having  reasonable  and  probable  cause  for  making  it,  not- 
withstanding the  explanation  given  by  the  constable,  they 
ought  to  find  for  the  defendant.  The  jury  found  a  verdict 
for  the  plaintiff*,  damages  \0L 

In  Easier  Term,  Cresswell  obtained  a  rule  tdsi  for  a 
new  trial,  on  the  ground  of  misdirection :  against  which 

Blackbwme  and  Milner  now  shewed  cause. — It  is  sub- 
nutted  that  the  direction  of  tlie  learned  Judge  was  right; 
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Mxch. of  Pieat,  whether  the  conclusion  to  which  the  jury  came  was  the 
^  right  one  is  not  now  in  question.  At  all  events,  the  de- 
MusoRovE  fendant  has  no  right  to  complain  of  the  summing  up,  which 
Newell.  was  rather  prejudicial  to  the  plaintiff  than  otherwise,  since 
it  was  assumed  against  him  that  there  was,  in  the  first  in- 
stance, reasonable  and  probable  cause  for  the  arrest, 
which  might  fairly  have  been  disputed.  But  eren  assumr 
ing  that  the  defendant  was  justified  in  making  the  charge 
originally,  the  action  is  not  brought  for  that  arrest,  but 
for  the  preferring  of  the  charge  before  the  magistrate. 
And  if  the  defendant  became  apprised  of  the  plaintiff's 
respectability,  although  after  the  first  transactioo,  yet,  as 
it  was  before  he  made  the  deliberate  charge  before  the 
magistrate,  he  ought  to  have  taken  those  circumstances 
into  consideration  before  making  so  grave  an  accoaatioiu 
The  question  is,  whether  on  the  following  day,  when  he 
made  that  charge,  he  had  reasonable  and  probable  came 
for  making  it,  or  was  actuated  by  malice.  [AUersan,  B. — 
Then,  if  a  man  makes  a  charge  before  a  magistrate,  and 
the  accused  brings  a  number  of  respectable  witnesses  to 
prove  an  aUbi,  is  the  prosecutor  liable  to  an  action  if  he 
goes  before  the  grand  jury?  I^rd  Abingerg  C.  B. — ^If  a 
man  believes  another  has  had  his  hand  in  his  pocket,  is 
he  liable  to  an  action,  because  he  is  assured  that  the  party 
is  a  respectable  man,  which  he  is  not  bound  to  beUeve,  or, 
believing  it,  may  think  it  consistent  with  the  truth  of  his 
charge?  We  must  assume  now  that  there  was  probable 
cause  in  the  first  instance ;  the  only  question  is,  whether 
it  continued.]  That  was  a  question  for  the  jury.  {^AUer* 
son,  B. — Surely  the  real  question  is,  were  the  circum- 
stances such  as  might  induce  a  reasonable  presumption 
that  the  men  intended  to  rob  the  defendant ;  because  all 
the  rest  is  evidence  of  malice  if  any  thing ;  and  though 
you  may  infer  malice  from  want  of  reasonable  and  pro- 
bable cause,  I  never  heard  that  want  of  probable  cause 
was  to  be  inferred  from  malice.]    It  may  be  inferred  from 
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any  circumstances  occurring  before  the  making  of  the  Exek,  rf  PUa»t 

1836. 

charge,  which  induce  a  reasonable  inference  that  the  ^ 
party  no  longer  believed  it  to  be  true.  Suppose  the  de-  Musgroyi 
fendant  had  put  off  the  charge  for  a  year,  though  he  saw  nswrll. 
the  plaintiff  every  day  durmg  that  time,  would  it  not  then 
be  a  question  whether  he  had  reasonable  or  probable  cause 
for  making  it  ?  [Alderson^  B. — In  that  case  it  would  be 
reasonable  to  suppose  that  he  had  not  made  a  true 
charge,  but  one  got  up  on  facts  he  did  not  himself  believe.] 
But  it  is  assumed  that  in  such  case  he  proved  all  the 
facts.  [AUerson,  B. — ^In  Venafra  v.  Johnson  (a),  where 
the  defendant  had  charged  the  plaintiff  with  threatening 
Us  life,  it  was  held  that  it  ought  to  have  been  left  to  the 
jury  whether  the  defendant  really  believed  that  his  life 
was  in  danger ;  but  that  case  was  very  different  from  the 
present.]  The  whole  circumstances  here  formed  one  and 
the  same  transaction  from  beginning  to  end;  the  case  de- 
pended on  a  chain  of  facts,  all  of  which  bore  on  both  the 
legal  questions  in  the  case.  Being  a  mixed  question  of 
law  and  fact,  the  learned  Judge  was  right  in  submitting 
the  whole  circumstances  to  the  jury,  for  them  to  judge 
of  the  reasonable  and  probable  cause;  McDonald  v. 
Jtoote  (6),  Nicholson  v.  Coghill  (c) ;  and  the  jury  were 
well  warranted  in  the  conclusion  they  drew  from  them* 
[Alderson,  B. — ^All  the  principles  applicable  to  the  case 
are  beautifully  laid  down  in  Johnstone  v.  Sutton  (d).] 

•  Cresswell  and  Addison,  in  support  of  the  rule. — The 
error  of  the  learned  Judge  in  this  case  has  arisen  from  a 
not  unfrequent  source  of  error  in  cases  of  this  class — ^the  not 
keeping  the  two  questions  of  law  distinct  in  his  mind.  The 
question  of  reasonable  and  probable  cause,  as  contranlis- 
tinguished  from  that  of  malice,  ought  not  to  have  been  left 


(a)  10  BiDg.  301 ;  3  M .  &  Scott,  847-  (c)  4  B.  &  C.  21. 

(b)  2  BiDg.  N.  C.  217;  2  Scott,  359.  (d)  1  T.  R.  544. 
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£mI.  0/  Pieatf  to  die  jury  (a).  In  truth,  neither  the  judge  nor  the  jury  m 
^  this  case  decided  on  the  want  of  probable  cause,  finr  it 
MusoEOYS  was  mixed  up  in  the  direction  with  the  question  of  ma* 
Nbwbll.  lice ;  the  perseverance  of  the  defendant  in  this  charge  was 
treated  as  showing  a  want  of  probable  cause,  when  it 
could  only  be  CTidence  of  malice.  It  is  erroneous  to  sup- 
pose that  the  question  of  probable  cause  is  a  questioo  fiir 
the  jury,  without  qualification.  It  is  a  mixed  question  ooljr 
in  this  sense— that  the  existence  or  non-existence  of  pro- 
bable cause  must  result  from  facts,  and  on  these  facts  the 
jury  are  to  decide,  the  Judge  deciding  on  the  law.  [Lord 
Afnnger^  C.  B^ — May  not  one  of  those  £Mts  be,  what  im- 
pression was  really  made  on  the  defendantfs  mind  ?]  That 
goes  only  to  the  question  of  malice,  not  to  that  of  probable 
cause.  [Lord  Abinger,  C.  B* — Suppose  the  {Mtfty  has 
clearly,  at  the  moment,  probable  cause  to  believe  that  a 
man  who  robbed  him  was  his  servant,  but  on  going  hone 
he  found  him  with  a  broken  leg,  which  had  been  bandaged 
tar  a  week,  could  you  say  in  that  case  there  was  probaUe 
cause?]  There,  it  could  not  arise  out  of  a  real  state 
of  facts,  as  here,  but  merely  out  of  what  the  party 
had  wrongly  imagined  to  be  facts*  [Aldersan,  B. — ^Yoo 
have  a  right  to  add  subsequent  facts  to  the  facts  pre- 
viously existing,  and  see  whether  the  whole  together 
make  up  a  reasonable  and  probable  cause.  Suppose  the 
defendant  had  found  the  plaintiff  lying  paralytic  on  the 
bridge,  unable  to  move  or  to  have  taken  part  in  any 
attack ;  there  might  be  reasonable  and  probaUe  cause  for 
coming  back,  but  would  there  be  for  charging  him?]  The 
objection  is,  that  the  summing  up  supposes  the  probable 
cause  removed  by  circumstances  which  could  only  legiti- 
mately bear  on  the  question  of  malice.  The  state  of  die 
facts  remains  the  same,  and  it  is  no  question  for  the  jivy 
what  was  the  defendant's  opinion  on  them.     If  it  were  so, 

(a)  1  Camp.  206y  n. 
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nobody  would  venture  to  prosecute  under  such  circiim-  Back,  qf  PUtut 
stances.    In  Blackford  v.  Dod  (a),  it  was  contended,  as  ^ 

in  the  present  casoi  that  the  question  was  whether  the  Mpiorove 
defendants  believed  they  had  probable  cause  for  indicting  Jewell* 
the  plaintiffs ;  but  the  Court  held  that  that  was  no  ques- 
tion for  the  jury,  the  facts  being  undisputed.  Venafra  v. 
Johnson  is  quite  distinguishable ;  there  was  there  neces- 
sarily a  question  whether  the  words  used  by  the  plaintiff 
aoM>onted  in  fact  to  a  threat,  and  also  whether  the  defen- 
dant BO  understood  them ;  because  if  they  did  not  amount 
to  a  threat,  there  was  no  reasonable  or  probable  cause; 
and  if  he  bond  fide  believed  them  to  amount  to  it,  there 
was  no  malice.    [Lord  Abinger,  C.  B. — There,  the  very  / 

nature  of  the  charge  consisted  in  the  impression  made  on 
the  defendant's  mind ;  what  he  believed  was  part  of  the 
charge  itself.]  Even  if  the  defendant  doubted  or  dis- 
believed the  &cts  himself,  yet,  if  they  constituted, a  pro- 
bable cause,  he  had  a  right  to  call  on  the  proper  tribunal 
to  investigate  them. 

Lord  Abingbr,  C.  B. — ^I  think  there  ought  to  be  a  new 
UiaL  It  is  certainly  a  case  of  some  nicety,  as  are  most  of 
the  cases  in  which  the  questions  of  probable  cause  and  of 
malice  are  mixed  together :  yet  there  is  no  doubt  as  to  the 
principles  of  law  by  which  such  cases  are  governed,  and 
they  cannot  be  better  laid  down  than  in  the  case  o£JoAn» 
Bione  V.  Sutton.  To  support  an  action  of  this  kind,  there 
must  be  both  malice  in  the  defendant,  and  a  want  of 
reasonable  and  probable  cause*  It  is  admitted  that  even 
if  there  be  excessive  malice,  if  it  is  combined  with  probable 
cause,  the  action  cannot  be  supported.  So  also,  it  is  ad- 
mitted that  a  total  want  of  probable  cause  is  sufficient  evi- 
dlence  from  which  the  jury  may  infer  malice,  inasmuch  as 
in  such  case  the  party  could  have  no  ground  for  proceeding 

(a)  2  B.  &  Ad.  179. 
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Exeh.  of  Piea$,  in  the  charTO  but  a  malicious  one.   But,  on  the  other  hand, 
^    from  any  degree  of  malice  you  cannot  infer  a  want  of  pwK 
MusGRovB     bable  cause :  that  stands  upon  a  class  of  facts  to  be  looked 
Nbwbll.      ^^  ^y  themselves.    Here,  the  Lord  Chief  Justice  appeiii 
to  have  thought — we  must  so  take  it  on  the  report- 
that  the  circumstances  originally  shewed  the  existence  of 
probable  cause :  but  then  he  seems  to  have  gone  a  step 
further,  and  said,  that,  after  the  constable  came  and  gave 
so  satisfactory  an  account  of  the  plaintiff,  the  probaUe 
cause  of  suspicion  was  removed  and  ceased  to  exist.    If 
he  meant  to  say  that  the  constable's  statement  so  qualified 
the  original  circumstances  as  to  take  away  the  probable 
cause,  I  think  that  was  certainly  a  misdirection ;  because, 
the  facts  remaining  the  same,  the  evidence  of  the  chaifao- 
ter  or  quality  of  the  party  cannot  remove  the  probable 
cause  afforded  by  them,  however  it  may  weaken  the  infer- 
ence to  be  drawn  from  them.   However  such  a  represents* 
tion  might  affect  the  mind  of  a  reasonable  man,  we  cannot 
say,  if  the  facts  are  not  altered,  that  the  mere  attestatioD 
of  the  constable  to  the  respectability  of  the  party  can  take 
away  the  original  probable  cause.    It  seems  to  me  that  it 
would  be  very  dangerous  to  allow  such  an  attestation  to 
affect  a  prosecutor^  who  perhaps  did  not  believe,  and  was 
not  bound  to  believe  it.    If,  therefore,  the  Chief  Justice 
meant  to  say  this,  I  think  it  was  a  miscarriage*    But,  from 
looking  at  his  notes,  I  should  collect  that  he  appeared  to 
think  also  that  as  the  representation  sufficiently  removed 
the  probable  cause,  all  he  should  leave  to  the  jury  would 
be  the  question  of  malice ;  and  that,  if  the  defendant  ought 
to  have  been  satisfied  with  the  representation,  the  jury 
would  infer  malice.    If  that  was  his  lordship's  opinion, 
I  should  say  that  there  also  he  was  wrong.     To  derive 
from  a  representation  as  to  the  good  character  of  the 
party — admitting  the  probable  cause — an  inference  of  ma- 
lice, is  saying  what  no  case  has  yet  said.     Here  there  is 
no  pretence  for   inferring  malice  but  from  that  circum- 
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Stance.    It  struck  me  at  first,  that,  if  the  subsequent  facts  ^^^  rf  Pi^a»> 
were  of  such  a  nature  as  did  in  fact  satisfy  the  defendant,  ^ 

that  would  take  away  the  probable  cause ;  but,  on  con-  Muborovb 
sideration,  there  appears  to  be  a  plain  distinction  between  NewIeli.. 
a  subsequent  fact  coining  to  the  knowledge  of  the  party, 
which  alters  the  original  state  of  facts  (as  in  the  case  which 
I  and  my  Brother  Alderson  put  to  Mr.  CresnoeU)^  and  a 
mere  representation  of  character.  If,  a  party  having  charged 
A.  with  an  offence,  a  fact  subsequently  comes  to  bis  know* 
ledge  to  shew  that  A.  did  not  commit  it,  that  may  properly 
be  said  to  remove  the  probable  cause  altogether ;  but  here 
the  facts  are  unaltered,  and  all  that  is  communicated  is  a 
mere  question  of  character.  It  would  be  very  dangerous, 
if,  the  facts  remaining  unchanged,  and  the  probable  cause 
being  unconnected  with  the  character  of  the  party,  a  re- 
presentation as  to  his  character  were  proper  to  be  left  to 
the  jury  as  taking  away  that  probable  cause.  I  am  not 
mire  that  it  would  not  apply  to  every  case  where  a  man  is 
acquitted  of  an  offence  on  evidence  which  was  given  before 
the  magistrate,  and  which  it  may  be  said  the  prosecutor 
ought  to  have  believed*  Though  character  has  great 
weight,  it  does  not  alter  the  facts,  but  only  affects  the  in- 
ference to  be  drawn  from  them,  and  the  weight  attaching 
to  it;  it  does  not  take  away  the  probable  cause  which 
arose  upon  the  facts  themselves.  In  this  case,  therefore, 
the  probable  cause  remains;  and  there  is  no  evidence  of 
malice. 

BoLLAMD,  B. — I  am  of  the  same  opinion,  that  there 
ought  to  be  a  new  trial.  The  rule  of  law  applicable  to 
this  case  is  distinctly  laid  down  in  Johnstone  v.  Sutton,  and 
recognised  in  other  cases;  it  was  founded  on  the  authority 
o( Reynolds  v.  Kennedy  (a),  and  has  never  been  impugned. 
One  of  the  grounds  of  distinction  uniformly  taken  is,  that 

(a)  1  Wils.  232. 
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Bteh,  qf  Pieat,  probable  cause  is  a  mixed  question  of  law  and  fiict.    Thai 

1836 

'  ^     rule  guided  the  Court  in  deciding  Vetutfra  t.  Jahnsom.  It 

MofloROTB  was  clearly  a  question  for  the  jury  in  that  case,  in  what 
Nkwell.  sense  the  words  were  used ;  and  the  evidence  shewed  that, 
taken  in  connexion  with  the  surrounding  circumataDces, 
it  was  quite  impossible  that  the  defendant  could  have  be* 
lieved  that  there  was  any  truth  in  the  plaintiff *a  threat, 
and  therefore  there  was  no  probable  cause  for  the  arrest 
But  this  case  does  not  move  upon  the  same  facts :  here  it 
is  admitted  that  there  was  originally  probable  cause ;  and 
it  is  only  on  the  representation  of  the  constable  as  to  the 
plaintiff's  character,  that  we  are  called  upon  to  say  that 
the  defendant  had  no  probable  cause  for  supposing  the 
parties  meant  to  attack  him.  Fenqfra  v.  Johnson  is  there- 
fore no  authority  in  this  case ;  and  I  concur,  on  the  grounds 
stated  by  my  Lord,  that  there  ought  to  be  a  new  triaL 

Alderson,  B. — ^I  am  also  of  opinion  that  there  should 
be  a  new  trial.  It  appears  that  the  circumstances  profed 
amounted,  in  the  Chief  Justice's  mind,  to  sufficient  prooi 
that  there  was  originally  reasonable  cause  for  the  defen- 
dant to  believe  that  the  three  men  meant  to  rob  hink 
Then,  upon  the  subsequent  representation,  his  lordship 
appears  to  have  thought  that  if  it  were  established  to  the 
satisfaction  of  the  jury,  it  was  sufficient  to  take  away  that 
reasonable  cause.  But  the  new  facts,  in  order  to  have  this 
effect,  ought  to  be  such  as  either  altered  the  original  facts, 
or  as,  being  added  to  the  original  facts,  made  them  impos- 
sible to  have  happened ;  as  in  the  case  I  put  of  a  paralytic 
man — there  could  be  no  probable  cause  for  charging  him 
with  doing  that  which  must  have  been  done  by  a  strong 
and  active  man.  Here,  however,  the  fiicts  remain  the 
same ;  the  inference  to  be  drawn  from  them  only  is  affect- 
ed by  the  representation  of  character;  the  canse  of  so»> 
picion  remains  the  same,  only  the  inference  is  weakened  in 
the  judgment  of  the  persons  who  are  ultimately  to  decide 
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upon  it;  the  original  cause  requiring  that  ultimate  decision  ^*^^^^^' 
still  remains.  With  respect  to  the  question  of  malice,  if  the 
^defendant  went  on,  though  believing  that  there  was  no 
reasonable  or  probable  cause^  I  should  doubt  whether  it 
might  not  properly  go  to  the  jury  whether  his  conduct  was 
not  malicious.  If  he  was  in  fact  satisfied  with  the  repre- 
sentation, the  jury  perhaps  might  fairly  infer  that  he  could 
only  be  actuated  in  going  on  by  malice. 


Guehey,  B.— I  am  of  the  same  opinion ;  but  I  expressly 
confine  my  dissent  from  the  ruling  of  the  learned  Chief 
Justice  to  the  question  of  reasonable  and  probable  cause. 
He  laid  it  down  that  there  was  originally  probable  cause ; 
but  he  seems  to  have  said  that  the  subsequent  circum- 
-stances  had  the  effiect  of  removing  it.  In  that  1  do  not 
concur  with  him ;  it  seems  to  me  that  the  original  facts 
were  unaltered,  and  the  probable  cause  remained  the 


Rule  absolute. 


Warner  and  Others  v.  M'Kay. 
Assumpsit  for  goods  sold   and  delivered.    Pleas,  Afiurtorwts 

.  ,.       enplojed  to 

as  to  all  except  85/,  Jirst,    non   assumpsit;   secondly,  seUacargoof 
payment;  thirdly,  that  the  plaintiffs  sold  the  goods  in  the  2^^;^^^ 
declaration   mentioned   through   the  agency    of  certain  ^^^  ^  , . 

,  Jctbrtutry  sold 

persons,  to  wit,  Messrs.  Badenoch  of  Jenktnsan,  at  Ltver-  to  A.  onepar- 
pool,  who,  at  the  time  of  the  sale  and  delivery  thereof,  were  ^/delivered  to 

him  an  invoice 
in  hb  own 
name.  On  the  13tb,  J.  applied  to  pnrchase  another  parcel,  but  some  difference  occurring  at  to 
die  price,  the  (actor  taid  he  must  write  to  his  principals.  He  did  so,  and  on  the  20th  informed 
jI,  of  their  answer.  A.  bought  the  goods  at  the  price  named  by  the  prindpals,  and  the  fiictor 
delivered  to  him  ao  invoice  and  a  bought  note  in  the  names  of  the  principals;  the  payment  to 
be  at  fuur  months  in  cash.  On  the  same  day,  and  on  other  occasions  within  that  period,  A.  made 
payments  to  the  factor,  not  expressly  on  account  of  these  goods.  It  appeared  that  it  was  the  flic- 
tor's  practice,  when  he  sold  goods  on  his  own  account  to  pay  himself  advances,  to  deliver  an  in- 
voice in  his  own  name;  when  he  sold  merely  as  a  broker,  to  deliver  a  bought  note.  In  an  action 
by  the  owners  of  the  goods  against  A»  for  the  price  of  the  parcel  sold  on  the  6th  February,  the 
Jury  found  that  the  factor  communicated  to  A.  that  he  sold  the  goods  for  other  persons  as  prin- 
cipals, but  Aat  A,,  until  the  SOth  Febrmmj,  bond  fide  believed  that  he  sold  to  pay  himself 
advances;  and  that,  using  the  ordinary  precaution  of  merchants,  A.  was  not  bound  to  make 
further  inquiry: — H$ldf  that  A,  was  entitled  to  set  off  in  this  action  the  payments  made  by  him 
to  the  flictor. 
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Exch,ef  PUoh  the  factors  and  agents  of  the  plaintiffs,  and  intrusted  by 

them,  as  such  factors  and  agents,  with  the  said  gooda^ 
and  with  the  consent  of  the  plaintiffs,  sold  them  to  the 
defendant  in  their  own  names,  as  the  true  and  sole  owners 
thereof,  and  then  appeared  to  be  the  true  and  sole  owners 
by  the  plaintiffs'  consent ;  and  that  the  plaintiffi  did  not 
appear  to  be  the  proprietors  or  owners  of  the  said  goods, 
or  interested  therein ;  and  that  the  defendant  bought 
them  of  Badenoch  ^  Jenkinson  as  their  own  goods,  and 
did  not  know,  and  had  not  the  means  of  knowing,  that 
the  goods  belonged  to  the  plaintiff.  The  plea  then  aTerred 
that  Badenoch  Sf  Jenkinson,  at  the  time  of  the  said  sale, 
were  indebted  to  the  defendant  in  a  large  sum  of  money, 
out  of  which  he  proposed  to  set  off  the  price  of  the  goods. 
Fourthly,  that  the  defendant,  having  purchased  of  Bai' 
enoch  Sf  Jenkinson  under  the  circumstances  mentioned  in 
the  preceding  plea,  paid  them  for  the  goods  by  his  accept- 
ance. The  defendant  lastly  pleaded  payment  into  court 
of  the  85/.  The  plaintiff  denied  the  payment  as  alleged 
in  the  second  plea ;  to  the  third  and  fourth  pleas,  he  re- 
plied de  injurid;  and  to  the  last  plea,  acceptance  of  the 
85/.,  in  satisfaction  of  that  amount.  At  the  trial,  before 
Parke,  B.,  at  the  last  Liverpool  Assizes,  it  appeared  that 
the  plaintiffs,  Messrs.  Warners,  were  wholesale  grocers  in 
London,  and  had  shipped  to  Liverpool,  at  the  latter  end 
of  the  year  1834,  a  cargo  of  currants,  part  of  which  were 
damaged.  The  plaintiffs  employed  Messrs.  Badenoch  ^ 
Jenkinson,  brokers  in  Liverpool,  to  dispose  of  the  cargo, 
and  the  bills  of  lading  were  indorsed  to  them.  On  the  6th 
February,  1835,  Badenoch  8f  Jenkinson  sold  the  damaged 
portion  of  the  currants  to  the  defendant,  a  grocer  in 
Liverpool,  for  348/.,  and  delivered  to  him  an  invoice  in 
their  own  names.  On  the  13th  oi  February  the  defen* 
dant  applied  to  them  to  purchase  a  further  parcel,  and 
offered  a  certain  price.  Badenoch  Sf  Jenkinson  said  they 
must  write  to  their  principals,  and  a  few  days  afterwards 
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oommunicated  to  bim  the  plaintiffs'  answeri  requiring  a  Eteh.  of  Pleat, 
higher  price.     The  defendant  agreed  for  the  purchase 
at  that  price,  and  on  the  20th  a  bought  note  and  invoice, 
in  the  names  of  the  plaintiffs  as  the  sellers,  were  deli- 
vered  to  bim  by  Badenoch  Sf  Jenkifuon.      The  pay- 
ment for  both  parcels  was  to  be  in  cash  at  four  months. 
On  the  same  20th  February ^  Jenkinson  applied  to  the 
defendant  to  accept  a  bill  for  200/.  (not  expressly  on 
account  of  these  goods).      He  did  so,  and  made  also 
other  advances  to  Jenkinson,  which  covered  the  price 
of  the  first  parcel  sold  on  the  6th  February,  except  the 
&5L  paid  into  Court.     The  defendant  paid  the  plaintiffs 
the  price  of  the  second  parcel  pursuant  to  his  contract. 
It  was  proved  that  Badenoch  ^  Jenkinson  sometimes  sold 
goods  on  their  own  account,  to  pay  themselves  advances, 
and  sometimes  as  brokers ;  and  that  in  the  former  case  it 
was  their  practice  to  send  invoices  in  their  own  names ; 
in  the   latter  case   they  delivered   also  bought   notes. 
It  appeared  that  the  plaintiffs  were  indebted  to  Bade- 
noch  %  Jenkinson  (but   not   to    what   extent),    in    re- 
spect of  advances  made   on   these  goods.      The  ques- 
tion between  the  parties  in  the  cause  was,  whether  the 
defendant  was    entitled,   as  against    the    plaintiffs,    to 
deduct  the  sum  paid  by  him  to  Badenoch  ^  Jenkinson 
on  the  bill  of  exchange,  and  the  other  monies  advanced  by 
him  to  them.    The  learned  Judge  told  the  jury  that  the 
bill  could  not  be  considered  as  paytnent  for  these  goods ; 
but  that  if  they  were  of  opinion  that  Badenoch  ^  Jenkins 
son,  who  stood  in  the  character  of  brokers,  sold  the  goods  in 
question  on  their  own  account^  and  that  the  defendant  bond 
Jide  believed  they  had  authority  to  do  so,  then  the  plain- 
tiffs were  bound  by  all  the  equities  which  existed  against 
Badenoch  %  Jenkinson^  and  consequently  must  allow  the 
defendant  to  set  off  the  amount  of  his  advances  to  them 
against  the  price  of  the  goods.     The  jury  found  that  they 
believed  Badenoch  ^  Jenkinson  had  communicated  to  the 
VOL.  1.  R  a  M.  w. 
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ExcLof  PUoit  the  factors  and  agents  of  the  plaintiffs^  and  intrusted  by 
^  them,  as  such  factors  and  agents,  with  the  said  gooda^ 
Waknbr  and  with  the  consent  of  the  plaintiffs,  sold  them  to  the 
M*Kat.  defendant  in  their  own  names,  as  the  true  and  sole  owners 
thereof,  and  then  appeared  to  be  the  true  and  sole  ownen 
by  the  plaintiffs'  consent ;  and  that  the  plaintiffs  did  not 
appear  to  be  the  proprietors  or  owners  of  the  said  goods, 
or  interested  therein ;  and  that  the  defendant  bought 
them  of  Badenoch  %  Jenkinson  as  their  own  goods,  and 
did  not  know,  and  had  not  the  means  of  knowing,  that 
the  goods  belonged  to  the  plaintiff.  The  plea  then  aTerred 
that  Badenoch  ^  Jenkinson^  at  the  time  of  the  said  sale, 
were  indebted  to  the  defendant  in  a  large  sum  of  money, 
out  of  which  he  proposed  to  set  off  the  price  of  the  goods. 
Fourthly f  that  the  defendant,  having  purchased  of  Bad' 
enoch  Sf  Jenkinson  under  the  circumstances  mentioned  ia 
the  preceding  plea,  paid  them  for  the  goods  by  his  accept- 
ance. The  defendant  lastly  pleaded  payment  into  court 
of  the  85/.  The  plaintiff  denied  the  payment  as  alleged 
in  the  second  plea ;  to  the  third  and  fourth  pleas,  he  re- 
plied de  injurid;  and  to  the  last  plea,  acceptance  of  the 
85/.,  in  satisfaction  of  that  amount.  At  the  trial,  before 
Parke,  B.,  at  the  last  Liverpool  Assizes,  it  appeared  that 
the  plaintiffs,  Messrs.  Warners,  were  wholesale  grocers  in 
London,  and  had  shipped  to  Liverpool,  at  the  latter  end 
of  the  year  1834,  a  cargo  of  currants,  part  of  which  were 
damaged.  The  plaintiffs  employed  Messrs.  Badenoch  ^ 
Jenkinson,  brokers  in  Liverpool,  to  dispose  of  the  cargo, 
and  the  bills  of  lading  were  indorsed  to  them.  On  the  6th 
February,  1835,  Badenoch  ^  Jenkinson  sold  the  damaged 
portion  of  the  currants  to  the  defendant,  a  grocer  in 
Liverpool,  for  348/.,  and  delivered  to  him  an  invoice  in 
their  own  names.  On  the  13th  o{  February  the  defen- 
dant applied  to  them  to  purchase  a  further  parcel,  and 
offered  a  certain  price.  Badenoch  Sf  Jenkinson  said  they 
must  write  to  their  principals,  and  a  few  days  afterwards 
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oommunicated  to  him  the  plaintiffs'  answer,  requiring  a  Eteh.  of  Pleat, 
higher  price.     The  defendant  agreed  for  the  purchase 
at  that  price,  and  on  the  20th  a  bought  note  and  invoice, 
in  the  names  of  the  plaintiffs  as  the  sellers,  were  deli- 
vered  to  him  by  Badenoch  ^  Jenkifuon.      The  pay- 
ment for  both  parcels  was  to  be  in  cash  at  four  months. 
On  the  same  20th  February^  Jenkinson  applied  to  the 
defendant  to  accept  a  bill  for  200/.  (not  expressly  on 
account  of  these  goods).      He  did  so,  and  made  also 
other  advances  to  Jenkinson,  which  covered  the  price 
of  the  first  parcel  sold  on  the  6th  February,  except  the 
85^  paid  into  Court.     The  defendant  paid  the  plaintiffs 
the  price  of  the  second  parcel  pursuant  to  his  contract. 
It  was  proved  that  Badenoch  ^  Jenkinson  sometimes  sold 
goods  on  their  own  account,  to  pay  themselves  advances, 
and  sometimes  as  brokers ;  and  that  in  the  former  case  it 
was  their  practice  to  send  invoices  in  their  own  names ; 
in  the    latter  case    they  delivered   also  bought   notes. 
It  appeared  that  the  plaintiffs  were  indebted  to  Bade- 
noch  ^  Jenkinson  (but   not   to    what   extent),    in    re- 
spect of  advances  made   on   these  goods.      The  ques- 
tion between  the  parties  in  the  cause  was,  whether  the 
defendant  was    entitled,   as  against    the    plaintiffs,     to 
deduct  the  sum  paid  by  him  to  Badenoch  ^  Jenkinson 
on  the  bill  of  exchange,  and  the  other  monies  advanced  by 
him  to  them.     The  learned  Judge  told  the  jury  that  the 
bill  could  not  be  considered  as  paytnent  for  these  goods ; 
but  that  if  they  were  of  opinion  that  Badenoch  ^  Jenkins 
son,  who  stood  in  the  character  of  brokers,  sold  the  goods  in 
question  on  their  own  account^  and  that  the  defendant  bond 
fide  believed  they  had  authority  to  do  so,  then  the  plain- 
tiffs were  bound  by  all  the  equities  which  existed  against 
Badenoch  ^  Jenkinson,  and  consequently  must  allow  the 
defendant  to  set  off  the  amount  of  his  advances  to  them 
against  the  price  of  the  goods.     The  jury  found  that  they 
believed  Badenoch  ^  Jenkinson  had  communicated  to  the 
VOL.  1.  R  R-  M.  w. 
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Exch,  of  Pkat,  defendant  that  they  sold  the  iroods  for  other  vertons  m 

'  ^     principals,  but  that  the  defendant,  on  the  6th  of  Febrmanf, 

Warmer      and  Until  the  ^th>  bond  fide  believed  that  be  was  por- 

M*Kat.       basing  from  Badenooh  %  Jenkinson,  and  that  they  sold  to 

pay  themselves  ad^nces;  and  that»  using  the  ordinary 

precaution  of  merctiants,  he  was  not  bound  to  make  any 

iurther  inquiry  on  the  SOth,  when  he  accepted  the  bSL 

The  verdict  was  thereupon  entered  for  the  deCnriftt 

leave  being  reserved  tn  the  plaintiffs  to  move  to  eater  a 

verdict  for  163^.,  if  the  Court  should  think  them  entitled, 

under  the  circumstances^  to  recover. 

In  Easier  Term,  CreseweU  obtained  a  rule  nUi  aocofd- 
™gly>  urging  that  tkt  learned  Judge  had  misdirected  the 
jury ;  against  which,  in  this  term, 

Alexander  and  Crompian  shewed  cause. — ^The  defim- 
datit  was  entitled,  under  ail  the  drcumstaocee^  to  take 
Advantage  of  hb  payments  to  Badenooh  %  JenkimtotL 
The  important  facts  in  the  case  are,  the  differem  modes 
in  which  Badenooh  ^  Jenkinson  were  in  the  habit  of  deal- 
ing when  they  sold  as  brokers,  and  when  as  principak; 
thus  holding  out  to  purchasers  the  two  different  characters 
in  which  they  stood ;  and  the  fact  that,  in  this  instance, 
they  adopted  the  former  mode  of  dealing  as  to  the  one 
parcel  6f  goods,  the  latter  mode  as  to  the  other.  There  ib 
)io  reported  case  winch  is  precisely  applicable  to  the  pre- 
sent, but  it  comes  williin  well  defined  and  understood  ruleB 
of  law.  E veor  since  the  case  of  Drinkwmier  ▼.  G^odwm  (a), 
the  law  has  b^en  nnderstood  to  be,  that,  even  as  between 
a  factor  and  his  principal,  the  former  has  a  tight  to  sdl  in 
his  own  name  as  principal,  and  has  a  lien  on  the  goods, 
and  on  the  price  of  them,  for  a  general  balance  ef  ai^ 
counts.     His  right  to  sell  is  a  consequence  of  bis  relatioD 

(€i)  Oowp.  261. 
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m  /metart  and  within  the  scope  of  his  atithorityy  being  B*dL  of  puom, 
trusted  with  the  possession  of  and  control  over  the  goods, 
the  imdicia  of  the  property.  A  broker,  on  the  other  hand, 
has  not  the  possession  of  the  goods,  and  has  no  right  to 
tell  in  his  own  name,  and  therefore  the  purchaser  who  pays 
to  hin  does  so  at  his  own  peril ;  but  the  purchaser  has  a 
li^t  to  consider  tbe/iactor  as  the  principal,  unless  he  dis* 
eloies  thai  he  is  making  the  contract,  not  on  his  own  ac- 
eovDt,  but  merely  as  the  agent  of  his  principal*  Baring 
T.  Corrie{a)f  Hudson  v.  Granger  (6),  Carr  v.  HinchUff{c). 
Tbe  only  question  is,  whether  the  communication  made 
by  Badenoeh  ^Jenbinson  to  the  defendant,  that  the  goods 
belonged  to  the  plaintiffs,  is  sufficient  to  take  this  case  out 
of  the  general  rule  of  law.  Now,  it  was  a  communication 
of  a  (act  perfectly  consistent  wkh  the  right  of  the  factor 
to  deal  in  bis  own  name ;  it  gave  no  information  &om  which 
tlie  purchaser  could  infer  that  the  factor  was  acting  be- 
yoad  the  ecope  of  his  authority,  and  leaves  the  case,  as 
•gainst  the  vendor,  where  it  was  before.  Whether  the 
dlefifiMlants  knew  that  the  goods  belonged  to  another  or 
not,  diey  knew  liiat  the  factor  had  a  right  to  sell  them. 
The  question  is,  was  he  acting  within  the  scope  of  his 
aadioiity?  or  if  not,  was  any  information  given  to  shew 
that  he  was  acting  beyond  it  ?  Suppose  he  had  expressly 
aaid,  "  these  are  A.'s  goods,  but  I  have  a  right  to  deal  with 
diem  as  factor,**  would  not  the  purchaser  have  a  right  to 
eoBsider  him  as  the  contracting  party?  What  inquiry 
was  the  defendant  to  make  ? — was  he  to  send  to  London 
to  inquire  from  the  principals?  They  would  have  an- 
swered, ^  You  ought  to  know  that  the  factor  is  dealing 
wkh  the  goods  in  the  ordinary  way."  And  the  jury  have 
espressly  found  that  the  defendant  bond  fide  believed  that 
the  factors  were  selling  in  their  own  name  to  pay  advances, 
aod  that  he  was  not  bound  as  a  merchant  to  make  further 

(«)  1 B.  &  Aid.  137.        (fr)  4  B.  &  Cr.  547.       (c)  5  B.  &  Aid.  27. 
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Bxefu  of  Pleas,  inquiry.    They  have  found,  therefore,  that  be  made  the 

payments  under  a  bond  Jide  belief  that  there  was  such  a 
state  of  accounts  between  the  factors  and  the  prindpal, 
as  would  entitle  the  factors  to  deal  with  the  goods  as  their 
own ;  and  the  greater  or  less  amount  of  the  debt  due  from 
the  principal  to  the  factors  becomes,  therefore,  immateriaL 
Moore  v.  Cletnenison  {a)  will  probably  be  relied  on  by  the 
other  side.     There,  the  factor  sold  the  goods  without 
mentioning  the  name  of  the  principal ;   but  before  they 
were  all  delivered,  one  of  the  defendants  (the  purchasers) 
asked  the  factor's  clerk  whose  goods  they  were,  to  which 
he  answered,  "  Moore's  ;  he  is  the  manufacturer."    Under 
these  circumstances  it  was  held,  that  the  buyers  could  not 
set  off  against  the  principal  a  debt  due  to  them  from  the 
factor.     [Lord  Abinger,  C.  B. — That  case  certainly  ap- 
pears more  like  the  present  than  any  other.    Parte,  B.— 
To  make  that  case  good  law,  you  must  suppose  that  the 
notice  was  given  before  there  was  a  binding  contract  be- 
tween the  parties.]    Lord  EUenborough  so  puts  it.    He 
says,  "  There  was  express  notice  to  the  purchaser  bqfare 
the  contract  was  completed,  that  Green,  in  this  particular 
transaction,  acted  only  as  a  factor.     The  vendor  might 
therefore  interfere  at  any  time  before  payment.**    So  that 
there  was  express  notice,  as  to  the  particular  transac- 
tion, that  the  factor  sold,  not  for  himself,  but  for  a  prin- 
cipal.    In  Paleys  Principal  and  Agent  (6),  the  notice  in 
that  case  is  treated  as  notice  yrom  tl^e  principaL    Where- 
as this  was  a  sale  by  a  party  contracting  for  himself,  in 
his  own  name ;  for  such  is  the  effect  of  the  evidence,  and 
of  the  finding  of  the  jury.     But  Coates  y.Letoes(c)  is, 
perhaps,  the  nearest  case  to  the  present.    There,  the  sale 
was  made  by  a  broker  ;  but  the  owner  of  the  goods  allowed 
him  to  appear  in  the  transaction  as  a  principal,  and  to  sell 
in  his  own  name ;  and  though  the  buyers  knew  him  to  be 

(a)  2  Gampb.  22.        (6)  P.  43 1 ,  (drd  edit.;        (c)  2  Campb.  444. 
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a  sworn  broker  of  the  city  of  London,  Lord  EUenborough  ^ch.  of  PUat, 
held  them  discharged  by  payment  to  him.  In  that  case, 
therefore,  the  distinction  between  the  broker  and  the 
factor  vanished,  and  it  came  to  the  very  case  of  a  Jacior 
selling  in  his  own  name.  There  can  be  no  difference 
whether  the  party  states  the  goods  to  be  his  own  by  his 
conduct,  or  by  express  declarations.  It  is  a  fallacy,  there- 
fore, to  say  that  the  factors  disclosed  the  name  of  their 
principal  in  this  transaction.  The  dicta  on  that  point 
mean  only  this — the  party  must  let  it  be  known  that  the 
particular  contract  is  made  for  his  principal,  otherwise 
the  general  rule  of  law  applies : — the  buyer  is  led  to  give 
credit  to  the  factor  by  his  having  the  possession  of  the 
goods,  and  holding  himself  out  as  the  principal ;  and  the 
party  who  gives  him  such  a  general  authority  should  be 
the  one,  as  between  two  innocent  parties,  to  suffer  by  its 
consequences. 

Cresswett  and  Wighiman,  contrd. — This  motion  was 
founded  on  the  misdirection  of  the  learned  Judge,  and 
18  therefore  not  answered  by  the  finding  of  the  jury, 
which  was  subsequent  to  that  misdirection.  It  is  sub- 
mitted, that  the  learned  Judge  did  not  draw  from  the  facts 
proved  the  right  result  of  law ;  and  that  the  defendant 
was  not  justified,  under  the  circumstances,  in  availing 
himself  of  his  payment  to  the  factors.  The  point  as  to 
the  factor's  right  of  lien  was  not  expressly  decided  in 
Drinkwater  y.  Goodwin;  but  if  it  was,  it  is  submitted  that 
the  decision  cannot  be  supported.  Though  a  factor  has 
a  claim  against  his  principal,  he  has  no  legal  right  to  sell 
the  goods,  unless  there  be  a  course  of  dealing  to  autho- 
rize it.  Otherwise,  where  is  to  be  the  limit?  he  may  sell 
to  the  great  injury  of  his  principal.  [Parke,  B. — How  is 
he  to  reimburse  himself  for  advances?  Lord  Abinger, 
C.  B. — If  the  principal  does  not  interpose  his  authority  to 
prevent  the  sale,  and  the  goods  are  sold,  what  then?] 
Where  a  principal  sends  an  assorted  cargo,  with  a  limit 
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Bfch.  of  PUas,  as  to  price^  the  factor  cannot  bring  the  goods  into  the 

market  against  bis  will,  to  satisfy  bis  own  mdTaB6e& 
[Lord  Abinger,  C.  B. — He  may  hare  no  right  as  between 
himself  and  the  principal,  but  that  does  not  hind  third 
parties.]  He  has  no  such  right,  it  is  submitted,  by  bw 
or  mercantile  usage.  The  ground  of  decision  in  the  eases 
which  bare  been  referred  to  on  the  other  side.  Is  sob* 
stantiaily  the  same  as  that  stated  in  George  v.  dageit  (a)^ 
Tis.  that  the  purchaser  had  no  notice  whateTer  that  the 
goods  did  not  wholly  and  absolutely  belong  to  the  factor. 
There  is  also  a  second  class  of  cases,  which  establidi  that 
the  factor,  as  such,  has  a  right  to  sell,  and  to  bargain  for 
payment ;  and  if  the  purchaser  pays  according  to  the  com- 
tracts  well;  that  being  a  payment  within  the  authority 
given  by  the  principal.  The  present  case  does  not  fall 
within  George  v.  Clageti,  because  there  was  notice  of  the 
principals ;  nor  within  the  other  class  of  cases,  because 
the  payment  to  the  parties  was  not  according  to  the  con- 
tract. And  if  the  defendant  had  the  means  of  inquiring 
whether  theTactors  had  a  right  to  sell  or  not,  he  was 
bound  to  do  so.  Primd  fcune,  they  had  no  right  to  sell, 
because  they  had,  and  made  it  known  that  they  had, 
principals  in  London.  As  to  the  finding  of  the  jury,  if 
they  had  found  that  there  was  no  notice  to  the  defen* 
dant  of  the  plaintiffs'  right,  and  that  he  belioTed  Bade- 
noch  8f  Jenkinson  were  selling  for  themselves,  that  would 
have  been  different;  but  the  jury  had  no  authority  to 
consider  merely  whether  Badenoch  %  Jenkinson  bad  a 
right  to  sell  on  their  own  account.  The  defendant's  be- 
lief is  immaterial,  if  he  had  not  justifiable  grounds  for  so 
believing,  and  had  the  means  of  inquiry.  If  the  buyer 
contents  himself  with  the  factor's  statement,  after  no* 
tice  of  a  principal,  he  must  take  the  responsibility: 
when  the  factor  has  communicated  that  he  has  a  princi- 
pal, he  brings  himself  for  the  occasion  into  the  situation 

(a)  7  T.  R.a69  ;  Peske's  Addit.  N.  P.  C.  131. 
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of  a  broker.  If  the  general  payment  which  appears  in  ^xck.  of  Pkat, 
this  case  were  sufficient  to  discharge  the  purchaser,  thei 
question  never  could  have  arisen^  whether  payment  had 
been  made  according  to  the  contract.  In  Coates  v. 
Lewes,  the  party,  though  a  brokeri  was  in  that  particular 
instance  selling  as  a  factor  generally ;  it  does  not  appear 
that  there  was  any  information  that  he  was  not  the  prinoi-t 
pal.  Moore  v.  Clementson  is  strictly  in  point.  So  also,  an 
insurance  broker  who  effects  a  policy  mthoui  notice  that  it 
ia  not  on  account  of  his  principal,  has  a  lien  upon  \i  for  his 
general  balance,  and  a  right  to  apply  to  the  satisfkction  of 
that  balance  money  received  upon  the  policy;  Weatwoodv* 
SeU  (a).  [Lord  Abimger,  C.  B.^^Have  you  any  case  where 
the  factor  has  sold  in  his  own  name,  with  notice  to  the  buyer 
that  he  was  a  factor,  and  payment  to  him  before  it  was 
due  accordmg  to  (he  contract  has  been  set  aside?]  Such 
eases  have  arisen  where  the  factor  has  pledged,  but  not 
where  he  has  sold.  [Parke,  B.--<'Here  he  sells  as  his 
own ;  but  the  question  is  whether  the  being  informed  that 
they  were  the  goods  of  a  principal  in  Loudon  ought  to 
have  put  the  defendant  on  inquiry,  so  as  to  make  payment 
to  the  factors  good  or  not,  according  as  it  turned  out  that 
they  had  authority  or  not]  It  is  submitted  that  it  ought} 
the  defendant  must  take  the  responsibility  of  what  the 
state  of  accounts  might  turn  out  to  be.  It  may  be  ob^ 
served  also,  that  in  many  of  the  cases  it  will  be  found  that 
the  factor  was  not  acting  simply  as  such,  but  under  a 
del  credere  commission ;  that  may  make  a  great  difference^ 
since  it  renders  him  absolutely  liable  to  the  owner.  [Bol' 
land,  B. — In  George  v.  Clagett,  the  factor  was  acting 
under  a  del  credere  commission,  but  that  was  made  no  in- 
gredient in  the  judgment]  In  Morris  v.  Cleasby  (6),  Bay- 

(a)  4  Campb.  349.  where  the  doctrine  that  the  factor, 

{h)  1  M.  &  Sel.  576.    But  see  under  v^dd  credere  commission,  is 

the  same  case,  on  a  subsequent  liable  absolutely  and  at  all  events 

^scossioD,    4  M.   &   Sel.    566,  to  the  seller,  was  exploded. 
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jEjtc*.  of  PUai,  ley^  J.,  intimates  that  it  makes  a  difference  in  the  case. 

'  [ParkCf  B. — Lord  Kenyan  says  expressly  the  contrary 

Warner  i„  George  V.  Clagett  (a).] 
M'k'at.  Cur.  adv.  vmU. 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abinger,  C.  B. — (Having  stated  the  facts,  his 
Lordship  continued:) — The  question  was^  whether  the  de- 
fendant had  a  right  to  consider  that  he  had  paid  the  fac- 
tor for  these  goods.  The  jury  have  found  that  be  had 
notice  that  the  goods  were  the  plaintiffs',  but  that  he  was 
not  bound  to  make  further  inquiry.  If  this  were  merely 
the  case  of  a  sale  of  goods  by  a  factor  in  his  own  name, 
there  would  be  no  diflSculty  at  all  in  saying  that  the  pay- 
ment to  him  would  be  valid.  The  doubt  arises  from  the 
circumstance  that,  according  to  the  evidence,  the  defen- 
dant was  apprized  that  the  goods  belonged^  not  to  JBkufe- 
noch  ^  Jenkinson,  but  to  the  plaintiffs.  But  as  it  ap- 
pears that  the  factors  were  accustomed  to  sell  in  thdr 
own  names  when  they  had  any  claim  against  the  owner  of 
the  goods^  and  that  they  sold  these  goods  in  fact  in  thdr 
own  names,  and  after  the  finding  of  the  jury  that  the  de- 
fendant believed  they  had  authority  so  to  sell,  and  was 
not  bound  to  inquire  further,  we  see  no  ground  for  dis- 
turbing the  verdict.  The  rule,  therefore,  will  be  dis- 
charged. 

Rule  discliarged. 

(a)  Peake'8  Addit.  N.  P.  C.  134. 
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Eieh,  of  PUat, 
1836. 


Shepherd  and  Another  r.  O'Brien. 


tfOHN  JER  VIS  had  obtained  a  rule  nisi  to  set  aside  An  affidavit  of 
the  capias,  and  cancel  the  bail-bond  given  in  this  case,  on  defendant  to  be 
the  ground  that  the  affidavit  of  debt  was  defective.    It  ^^l^^  |^  Jok 
was  as  follows: — "  N.  T.  S.,  of  &c-,  shipbroker  and  agent  '^r  the  kin  of  a 

*^  ^  berth  on  board 

for  James  Shepherd  and  E.  L.  Dickson^  of  &C.9  owners  of  a  ▼enei  of  the 
the  ship  called  the  City  of  Edinburgh^  of  the  port  of  uie  pUintifi  t/ 
London,  maketh  oath  and  saith,  that  Edward  (/Brien  is  |^«  defendant  at 

'  '  hu  request: — 

justly  and  truly  indebted  unto  the  said  J.  S.  and  £.  L.  D.  H»id  •uffident. 
in  the  sum  of  40/L  for  the  hire  of  a  certain  berth  on  board 
the  said  ship,  let  by  the  said  J.  S.  and  E.  L.  Z).  to  the 
said  Edward  O'Brien,  and  at  his  request."  A  similar  ap- 
plication had  been  previously  made  to  Parke,  B.,  at  cham- 
bers ;  but  his  Lordship^  on  the  authority  of  the  case  of 
Brown  v.  Gamier  {a),  declined  to  make  any  order. 

Alexander  shewed  cause,  and  relied  on  Brown  v.  Gar- 
mer.  There,  the  Court  of  Common  Pleas  held  an  affi- 
davit sufficient,  which  stated  the  defendant  to  be  indebted 
to  the  plaintiff  for  the  hire  of  divers  carriages  of  the  depo- 
nent hired  to  and j or  the  use  of  the  defendant;  and  said 
the  words  were  equivalent  to  saying  that  the  carriages  were 
let  to  hire  to  the  defendant.  That  case  is  precisely  ana- 
logous to  the  present. 

Jervis,  in  support  of  the  rule. — ^This  case  is  distin- 
guishable from  Brown  v.  Gamier,  because  there  the 
words  imported  that  the  carriages  had  been  used  by  the 
defendant;  whereas  here  no  more  appears  than  that  the 
berth  has  been  hired,  or  let,  which  is  the  same  thing. 
Unless  the  defendant  has  used  it,  he  is  not  necessarily  in- 
debted to  the  plaintiffs ;  at  all  events,  not  in  the  full  amount 
of  the  passage  money,  since  the  plaintiflTs  may  have  re-let 
the  berths.     [Parke,  B. — The  affidavit  states  positively 

(a)  6  Taunt.  389. 
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^^;  •//'•««  that  he  is  indebted.]      That  is  not  of  itself  sufficient,  un- 

V      V    i"^     less  the  circumstances  stated  import  a  debt     The  proper 

Shepherd      form  would  have  been  to  allege,  that  the  defendant  was 

O'Bribm.      indebted  for  his  passage  in  a  certain  vessel.     An  afll- 

davit  of  debt  for  goods  sold,  not  stating  that  they  were 

delivered,  is  insufficient;  that  is  an  analogous  case.    In 

MuUoff  V.  Backer  (a),  Lord  EUenborougk  says,  that  ez« 

cept  for  the  purpose  of  lien,  passage  money  is  the  same 

thing  as  freight*     But  a  plaintiff  could   not  arrest  for 

freight,  unless  the  affidavit  alleged  that  it  was  due  upon 

goods  actually  carried. 

Parke,  B. — When  this  case  came  before  me  at  cham- 
bers, I  entertained  some  doubt  upon  it;  but,  upon  the 
whole,  I  thought,  and  still  think,  that  this  affidavit  is  suf- 
ficient. Brown  v*  Gamier  is  certainly  in  point,  and  it 
was  a  stronger  case  than  the  present  The  Court  ex- 
pressly held,  that  the  words  there  used  implied  a  contract 
to  let  to  hire.  The  deponent  in  this  case  might  be  in- 
dicted for  perjury  upon  this  affidavit,  unless  it  were  proved 
that  there  was  an  agreement  for  the  defendant  to  pay 
down  the  passage  money  before  the  sailing  of  the  vessel, 
or  at  all  events  before  the  voyage  was  completed*  There 
are  certainly  cases  in  which  the  Court  has  said  that  the 
word  indebted  is  not  enough  of  itself;  but  that  is  where 
the  debt  arises  by  inference  of  law,  or  where  there  is  a 
claim  of  a  debt  solvendum  in  futuro,  in  which  case  it  is 
necessary  to  shew  that  the  time  of  payment  has  arrived* 

BoLLAND,  B. — On  the  authority  of  Brown  v*  Oarmer, 
I  think  this  affidavit  is  sufficient. 

Alderson,  B. — It  appears  to  me  that  the  word  ^*  in* 
debted  **  may  have  full  effect  given  to  it,  except  in  the 
cases  pointed  out  by  my  Brother  Parke. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 

(a)  5  East,  316. 
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Lyon  v.  Tomkies^  Pitt»  and  Standage. 


OASE. — ^The  first  count  in  the  declaration  was  for  dia-  Tho  mrerphtt, 

.    .  1  .  n  r  which  by  the 

training  goods  to  an  excessive  amount  for  arrears  of  rent;  stat.  2  WUL  8f 
the  second  count  was  for  distraining  and  selling  more  goods  ^  ^^  ^^  ^' 
than  were  suflScient  to  satisfy  the  arrears  of  rent,  and  the  ?*I*f^.^.*^. 

,  If.        «.      .        left  in  the  hand* 

charges  of  the  distress;  the  third  was  for  selling  for  in-  of  the  sheriff; 
sufficient  prices.  The  fonrth  count  was  on  the  8tat.2  WilU  constTbietona' 
^  Mary^  sess.  1 ,  c.  5,  s.  2,  for  not  leaving  the  overplus,  after  ^^l  ^^^  ^* 
payment  of  the  arrears  of  rent,  and  the  charges  of  the  dis-  means  the  over- 
tress,  in  the  hands  of  the  sheriff  of  Middlesex y  or  his  un-  mentof  therent 
der-sheriff,  or  of  the  constable  of  the  parish,  hundred,  J^j^^harMs. 
or  place  wherein  the  distress  was  taken,  for  the  use  of  the  Therefore,  in  an 

*^  ^  ^        action  on  the 

plaintiff,  so  being  the  owner  of  the  goods  as  aforesaid,  case  for  not  leav- 

although  a  reasonable  time  for  that  purpose  had  long  since  in^the  hand7of' 

elapsed.      The   defendants   Tomkies  and  Pitt  pleaded,  fortjji*"i5ntiff'i 

Jirsif  not  guilty;  secondly ,  to  the  first  and  second  counts  use,  the  plaintiff 

,  ,  may  question 

of  the  declaration,  leave  and  licence;  and  thirdly  ^  to  the  the  reasonable- 
fourth  count,  that,  after  the  satisfaction  of  the  arrears  of  "barges.  ^ 
rent  and  charires,  and  before  the  commencement  of  the    ^^°^.*'^i![• 

®  ^     ^  the  plainuff  ber- 

•uit,  the  defendants  paid  to  the  plaintiff  the  overplus,  and  self  received 
every  part  thereof,  in  full  satisfaction  and  discharge  of  the  the  balance  re- 
cause  of  action  in  that  count  mentioned,  and  all  damages  ^i^ent  ofUe 
sustained  by  the  plaintiff  in  respect  thereof,  which  she,  '«°^  >°d  <^« 
the  plaintiff,  accepted   and  received  in  full  satisfaction  making  no  ob-' 
thereof.    The  defendant  Slandage  pleaded  separately,  tbSrreasowibic- 
^rstf  not  guilty;  secondly ,  that  the  produce  of  the  sale  "«•••.— ^«^. 

•nat  11  was  a 

was  not  more  than  sufficient  to  satisfy  the  arrears  of  rent  question  for  the 

and  the  charges  of  the  distress.     To  the  plea  of  leave  and  the  accepted 

licence,  the  plaintiff  replied  de  injurid;  and  she  denied  J^usfacdom^and 

the  payment  and  receipt  of  the  overplus  in  satisfaction.  !^°<>'»  whether 

*^  "^  "^  '^  It  was  sufBcient 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  to  satisfy  the 
Sittings  after  last  Michaelmas  Term,  it  appeared  that  the  that  it  wa?no" 

correct  to  lay  it 
down  as  matter 
of  law,  that  such  payment  and  receipt  substantially  patiafied  the  requifitkmg  of  the  statute. 
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•S««*- y^^'«">  plaintiff,  being  half  a  year's  rent  in  arrear  for  a  house  oc- 
cupied by  her,  the  defendant  Pitt,  a  broker,  was  directed 
by  the  landlord  to  make  a  distress  upon  the  plaintiflTs  goods. 
He  deputed  his  clerk,  the  defendant  Tomkies,  to  do  it ; 
the  distress  was  accordingly  made  by  Tomkies^  and  the 
goods  were  taken  to  the  rooms  of  the  defendant  Standag€f 
an  auctioneer,  and  there  sold  by  him.  The  rent  in  arrear 
was  35/. ;  the  sale  produced  59L  It  was  proved,  however, 
that  the  plaintiff's  son,  who  lived  with  her,  and  assisted  her 
in  carrying  on  her  business,  had  desired-that  all  the  goods 
on  the  premises  might  be  sold  (to  avoid  an  extent),  and 
attended  at  the  sale,  and  bought  in  some  of  the  lots  for  the 
plaintiff.  After  the  sale,  he  applied  to  the  defendant  Piit 
for  an  account  of  the  proceeds,  and  received  from  him  the 
sum  o{6s.  Sd.,  the  balance  remaining  after  payment  of  the 
rent  and  charges,  and  gave  a  receipt  for  it,  making  no 
complaint  of  any  excess  in  the  charges.  The  plaintiff 
however  now  alleged  that  several  of  the  charges  were  ex- 
cessive and  irregular.  The  Lord  Chief  Baron,  on  the 
case  being  opened  for  the  plaintiff,  stated  his  opinion  that 
the  defendant  Standage,  not  having  been  a  party  in  making 
the  distress,  was  not  answerable  in  this  action,  at  least  not 
jointly  with  the  other  defendants,  and  he  was  accordingly 
acquitted. 

At  the  close  of  the  plaintiff's  case,  it  was  objected  for 
the  defendants  that  the  case  could  not  go  to  the  jury,  as 
against  Pitt  and  Tomkies,  on  all  the  counts  of  the  decla- 
ration, and  that  the  plaintiff  ought  to  elect  on  which  count 
she  would  proceed.  The  learned  Judge  said,  the  plaintiff 
was  not  bound  to  elect  on  which  count  she  would  proceed, 
but  that  she  must  elect  against  which  defendant  she  would 
go,  as  both  the  defendants  could  not  be  jointly  liable  on 
the  fourth  count.  The  plaintiff  thereupon  elected  to  pro- 
ceed against  Pitt,  and  an  acquittal  was  taken  for  Tomkies, 
The  Lord  Chief  Baron,  in  summing  up,  left  it  to  the  jury  to 
say,  whether  the  whole  of  the  goods  had  or  had  not  been  sold 


TRINITY  TERM,  6  WILL.  lY.  605 

by  the  consent  of  the  plaintiff,  or  of  her  son  as  her  agent,  and  ^^^^f  ^'^^ 
whether  the  sale  had  been  fairly  and  properly  conducted. 
With  regard  to  the  complaint  in  the  fourth  count,  his  Lord- 
ship stated  it  as  his  opinion,  that  the  statute  did  not  apply 
to  a  case  where  the  person  dbtrained  upon  receiYcd  the 
overpluiB  from  the  party  distraining;  and  as  the  plaintiff,  by 
her  agent,  had  received  it  in  the  present  case,  she  could  not 
complain  that  it  had  not  been  paid  over  into  the  hands  of 
the  sheriff  or  constable  for  her  use.  On  that  issue,  there- 
fore, he  directed  the  jury  to  find  for  the  defendant,  in  case 
they  thought  the  son  was  the  agent  of  the  plaintiff.  The 
jury  found  for  the  defendant  on  all  the  issues. 

In  Hilary  Term,  Humfrey  moved  for  a  rule  nUi  for  a 
new  trial,  on  the  ground  of  misdirection.  Firsts  the  plain- 
tiff was  not  bound  to  elect  either  on  what  count  or  against 
which  defendant  she  should  proceed,  until  the  whole  case, 
on  the  part  of  the  defendant  as  well  as  of  the  plaintiff,  was 
gone  through,  and  was  about  to  be  summed  up  to  the  jury. 
Secondly ^  the  payment  to  the  plaintiff  herself  was  clearly 
not  a  payment  in  compliance  with  the  statute ;  and  if  it  was 
to  be  considered  as  a  payment  by  the  defendants  to  the 
plaintiff  in  satisfaction  of  the  cause  of  action,  it  ought  to 
have  been  left  to  the  jury  whether  it  amounted  to  such  satis- 
faction. He  objected  also  that  some  of  the  charges  were 
excessive.  The  Court  refused  the  rule  on  the  first  and 
last  grounds,  saying,  that  this  was  clearly  a  case  in  which 
the  plaintiff  was  bound  to  make  her  election  at  the  close 
of  her  own  evidence;  and  that  the  jury  had  disposed  of 
the  question  as  to  the  propriety  of  the  charges.  On  the 
second  ground  a  rule  was  granted,  which  came  on  for 
argument  in  Easter  Term. 

Lord  Abinoer,  C.  B.,  having  read  his  notes  of  the  evi« 
dence,  said — The  question  in  this  case  depends  on  the 
construction  to  be  put  upon  the  statute  2W.S[  M.  sess.  L, 
c.5,  s.  2.    That,  however,  has  been  followed  by  the  11 
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Stoh.  vf  Pi9a$,  Oeo,  2,  c.  19,  8. 19,  whichy  reciting  tbe  haidship  resultbg 

from  the  law  which  made  diatrainors  trespassers  ab  initio 
by  reason  of  any  irregularity  in  the  distress,  provides  that 
tbe  party  sggrieved  by  the  irregularity  shall  recover  satis- 
faction for  the  special  damage  he  shall  have  sustained, 
and  no  more,  in  an  action  of  trespass  or  on  the  case.  Oa 
the  bare  question,  whether  the  non-payment  of  tbe  over- 
plus to  the  sheriff  or  constable  was  any  damage  lo  the 
plaintiff,!  should  certainly  have  thought  that,  after  reeeiv- 
ing  it  herself,  she  could  not  make  out  any  cause  of  action 
on  that  ground.  The  case  of  Waller  v.  Rumballia)^  m 
which  the  notice  of  distress  was  given  to  the  plaintiff  in- 
stead of  being  left  at  the  mansion-house*  and  it  was  held 
that  this  was  no  special  damage,  seems  to  roe  an  analogoiis 
case  to  the  present.  The  service  of  the  notice  of  distress, 
too,  is  a  matter  preliminary  to  the  sale,  ^nd  a  condition 
precedent  to  it,  whereas  the  paymest  of  the  overplus  b 
subsequent.  It  appeared  to  me,  that,  as  the  money  got 
into  the  plaintiff's  hands,  and  as  it  was  only  for  her  use 
that  it  was  to  be  left  with  the  sheriff  or  constable,  the 
statute  was  substantially  satisfied.  I  thougbt,  therefore, 
that  she  could  not  maintain  the  action,  unless  she  shewed 
on  the  &ce  of  the  declaration  sonoe  special  damage  wfaidi 
might  have  resulted  from  its  not  being  paid  strictly  ac- 
cording to  the  statute,  as  from  its  not  being  paid  earlier. 
Here,  however,  the  payment  was  made  on  the  very  day 
the  goods  were  cleared.  I  thought  the  question  did  not 
arise,  whether  the  payment  was  sufficient  in  iimount,  be- 
cause the  action  was  only  for  non-payment  of  the  aver- 
plus;  and  if  the  objection  was,  that  too  large  deductkms 
were  made,  the  plaintiff  ought  to  have  given  notice  of  that 
before  the  trial,  in  order  to  give  the  defendants  an  oppor^ 
tunity  to  avail  themselves  of  the  provision  of  the  statute  as 
to  tbe  tender  of  amends,  and  then  have  brougbt  a  special 

(a)  1  Lord  Raym.  S3. 
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nction  <Mi  the  case,  or  an  action  for  money  had  and  received.  <fi«e^  V  ^^^^^^ 

Probably  the  jury  might  have  found  that  the  money  was 

not  paid  in  saiisf  action^  if  that  had  been  left  to  them  $  oer- 

taioiy  all  I  left  to  them  was,  whether  the  plaintiff's  sou, 

who  received  it,  was  her  agent ;  and  then  I  took  it  on  my- 

acif,  as  matter  of  law,  to  say  she  was  not  entitled  to  recover 

on  that  coant. 

J^latt  and   Bmrstow  shewed  cause. — The  decision  at 
JViri  Prius  was  perfectly  correct.    It  may  be  assumedi  for 
the  purpose  of  the  argument,  that  the  fourth  count  was 
the  only  one  in  the  declaration,  and  the  only  plea  that  of 
aot  guilty.   Now^  on  the  ilsDce  of  this  count,  the  application 
•of  the  money,  as  to  the  rent  and  eJcpeiises,  is  adiaitted  to 
be^rrect :  then  it  alleges  that  the  surplus  is  unsatisfied  to 
the  plaintifi^  and  was  converted  to  the  defendant's  own 
use.   The  overplus^  on  this  count,  is  admitted  to  have  been 
the  sum  actually  paid  over;  and  that  was  paid  to  the  plain- 
tiff: the  latter  allegations,  therefore,  are  negatived  by  the 
emknce^  But»  even  supposing  those  allegations  immaterial 
in  firoof,  Walter  v.  RumbaU  is  a  sufficient  authority  that 
the  payment  to  the  plaintiff  herself  is  equivalent  to  the  pay- 
ment to  her  statutory  agent.     The  object  of  the  statute  is 
Only  that  the  party  who  is  the  owner  of  the  goods  shall 
have  the  use  of  the  money,  just  as  it  is  that  he  should  have 
notice  of  the  distress.     This  is  only  a  substitution  of  a  di- 
rect paj^ment  to  the  party  in  lieu  of  the  legal  form  of  transit 
to  her.    Here  is  an  equivalent,  by  the  plaintiff's  own  act, 
to  that  which  the  statute  prescribes.     The  receipt  by  her 
may  be  said  to  amount  to  an  admission  that  it  has  gone 
through  the  legal  hands.     [Parker  B. — How  should  she 
4iave  declared,  if  she  intended  to  question  the  propriety  of 
the  charges  ?]     She  should  have  alleged  that,  although 
the  reasonable  charges  amounted  to  so  much,  yet  the  de- 
fendants wrongfully  paid  a  certain  unreasonable  amount, 
&c.     [Parke^  B. — The  question  is,  whether  the  o«rr- 
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Exeh.  ofPUoi,  plus  after  payment  of  the  rent  and  cbargeSt  does  not 
mean  the  residue  after  payment  of  the  rent  and  of  the 
reasonable  charges.     Lord  Abinger,  C.  B. — ^Tbe  plaintiff 
alleges  that  the  overplus  is  unpaid  to  her;  then  the  ques- 
tion is,  whether,  after  receiving  the  money  and  making 
no  objection,  and  giving  no  notice  afterwards,  she  most 
not  be  taken  to  have  adopted  the  account}    The  aDefft- 
tion  as  to  the  charges f  in  this  count,  must  be  taken  to  refer 
to  the  monies  proved  to  have  been  in  fact  paid.     If  die 
plaintiff  meant  to  apply  her  complaint  to  the  non-payment 
of  the  overplus  after  the  reasonable  charges,  she  mi^ 
specify  them,  and  allege  that  the  defendants  did  not  pay 
over  that  overplus.     [Lord  Abinger,  C.  B. — I  think  it  is 
a  question  worth  consideration,  whether,  if  the  complaiot 
be,  not  that  the  actual  overplus  has  not  been  paid — ^which 
it  has — but  that  the  charges  were  unreasonable,  that  oaght 
not  to  be  made  the  subject  of  a  special  action  on  the  case. 
Parke,  B. — I  certainly  cannot  find,  and  cannot  recolleet  any 
such  count;  and  undoubtedly  my  impression  is,  that  every 
thing  beyond  reasonable  charges  is  included  in  the  aver^ 
plus.']     If  a  sum  in  the  name  of  an  overplus  has  been 
offered,  and  received  without  objection,  and  the  party  can, 
without  taking  any  other  step,  bring  an  action,  the  pro- 
visions of  the  II  Geo.  2f  c.  19,  s.  19,  will  be  defeated. 
[Parke,  B. — Does  not  that  section  apply  only  to  cases  of 
irregularity  which  would  have  made  the  parties  trespassers 
ab  initio  ?    Does  it  apply  to  omissions  which  give  a  new 
remedy — matters  within  the  equity  of  the  statute  o(  William 
Sf  Mary,  as  the  right  to  receive  the  overplus !]     The 
power  to  distrain  and  sell  being  a  statutable  power,  is  to 
be  strictly  pursued  in  all  its  terms,  and  the  omission  of  any 
one  of  the  conditions  imposed  by  the  statute,  it  is  submit- 
ted, would  make  the  party  a  trespasser  ab  initio. 

But  further,  as  the  sale  was  of  all  the  goods,  by  the 
plaintiff's  request,  it  does  not  appear  that  there  was  any 
overplus  arising  from  the  proceeds  of  the  portion  seiied 
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and  sold  to  satisfy  the  rent :  and  the  plaintiflf  is  botind  at  ^^^Z^""' 
all  events  to  prove  that  there  was  an  overplus. 

Humfrey  and  BcM^  in  support  of  the  rule. — ^With  re- 
spect to  the  last  argument,  it  was  a  question  for  the  jury, 
if  at  all,  to  what  portion  of  the  goods  the  overplus  was  re- 
ferable ;  and  no  such  question  was  left  to  them,  or  was 
raised  at  the  trial. 

Then,  as  to  the  main  question  in  the  case  ;  it  ought  to 
have  been  left  to  the  jury  to  say,  whether  the  plaintiff  ac- 
cepted the  balance  in  satisfaction  of  the  cause  of  action 
which  had  arisen  by  the  non-payment  according  to  the 
statute.  In  WiUoughhy  v.  Backhouse  {a),  it  was  held, 
that  the  right  of  action  vested  in  the  tenant  by  an  excessive 
distress  made  upon  him,  was  not  waived  by  his  entering 
into  an  arrangement  as  to  the  sale  of  the  goods ;  because, 
as  Bayley,  J.,  observed,  "  it  gives  no  satisfaction  to  the 
tenant ;  he  makes  no  stipulation  not  to  sue  for  that  which 
had  been  done."  So  here,  a  right  of  action  had  vested  in 
the  plaintiff.  [Lord  Abifiger,  C.  B. — ^Not  till  the  balance 
was  ascertained.]  At  all  events  as  soon  as  a  reasonable 
time  had  elapsed.  [Lord  Abinger,  C.  B. — No  question 
was  made  as  to  the  reasonableness  of  the  time,  nor  could 
it,  for  the  payment  was  made  insianter.']  Then,  the  plain- 
tiff is  entitled  in  this  form  to  question  the  reasonableness 
of  the  charges.  Such  a  count  as  is  suggested  to  meet  that 
objection  is  not  to  be  found  among  the  precedents.  How 
otherwise  is  the  propriety  of  the  charges  to  be  questioned 
but  by  alleging  the  non-payment  of  the  proper  overplus  ? 
In  Hills  V.  Street  (6),  it  was  held  that  the  amount  of  irregular 
charges  might  be  recovered  back  by  the  tenant,  although 
he  had  requested  the  broker  not  to  sell^  and  had  engaged, 
as  a  condition  of  his  forbearance,  to   pay  his  charges. 

(a)  2  B.  &  C.  821 ;   4  D.  &  U.  539.         (6)  2  M.  &  P.  96  ;  5  Bing.  3?. 

>OL.   I.  S  S  M.  W. 
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Exch.  of  Pieasp  [They  were  about  to  enter  on  an  examination  of  the  pro- 
priety of  the  charges,  when  Lord  Abhger,  C  B.,  said, — 
Is  a  minute  inquiry  into  the  reasonableness  of  the  actual 
charges  necessary  ?  The  question  is,  whether  yba  can  go 
into  it  all.  No  doubt,  if  the  charges  are  a  subject  of  iiK 
quiry  at  all,  the  jury  are  the  proper  tribunal  to  prohounee 
upon  it.  Parke ^  B. — If  the  cause  goes  down  again,  it  wil 
be  for  the  jury  to  say,  whether  the  plaintiff's  hcceptartfli 
of  the  &•  3dl  was  not  an  admission  that  that  waCs  thi^  ltd 
balance.] 


The  Court  recommended  a  stet  processus,  and  tbei 
stood  over  accordingly;  but  no  arrangement  was  efiecttdf 
and  in-^this  Term 

Lord  Abinger,  C.  B.,  said : — ^In  this  caae  the  Oouftralte 
disposed  to  direct  a  new  trial,  on  condition  that  the  plw 
tiff  enters  a  nolle  prosequi  as  to  the  defendantB  7a«Abf 
and  Siandage.  It  is  the  opinion  of  the  majoriij^fiitbs 
Court — I  will  not  say  it  is  not  mine,  although  I^'baTe^aoos 
doubt  upon  it — that  the  evidence  ought,  on  the  fourtii 
count,  to  have  been  submitted  to  the  jury.  The  queslioo 
for  the  jury  will  be,  whether  the  plaintiff  received  the 
balance  in  satisfaction ;  and  if  not,  whether  it  was  sufr 
cient  in  amount  to  satisfy  the  real  overplus.  It  will  of 
course  be  open  to  the  plaintiff  to  go  on  any  of  tlie  counts 
in  the  declaration. 

Rule  absolute 


TRINITY  TERM^  6  WILL.  IT.  611 

Bxeh.  of  Pleas, 
1836. 

BouNSALL  r.  Harrison.  '^ 

jCjlSSUMPSIT  by  the  indorsee  against  the  acceptor  of  a  in  an  action  by 
bill  of  exchange  for  25/.  dated  17th  July,  1830,  drawn  by  d*!>r.^~^«inst" 
ooe  Needham,  payable  two  months  after  date  to  his  order,  ^^^  acceptor  of 

,  a  bill  ofex- 

mdorsed  by  Needham  to  one  Robertson,  and  by  him  to  the  change,  at  two 
plaintiff.   YledLB, first,  that  the  acceptance  of  the  defendant,  the  defendant' 
and  the  several  indorsements  by  Needham  and  Robertson,  p|f;a<ied  that  the 

-  ,  ,  hill  was  mdori- 

were  without  value  or  consideration ;  secondly,  that  the  ed  to  the  plain- 
bill  was  indorsed  to  and  received  by  the  plaintiff  after  it  due.    it  waa 
became  due.    To  the  first  plea,  the  plaintiff  replied  that  SXii^da^ufi^i 
the  indorsement  by  Needham  to  him  was  for  value  and  ^'^^^  ^j^   ^ 

^  ^       ^  ^       ^  accepted  for  the 

consideration ;  and  he  denied  in  terms  the  allegation  in  the  accommodation 
second  plea.    At  the  trial  before  Gumey,  B.,  at  the  Mid*  indonee,  in 
dlesesB  sittinffs  in  this  term,  the  learned  Judire  ruling,  in  ^^if]^^^'  /^ 
oonformity  with  the  decision  in  Mills  v.  Barber  (a),  that  timate  friend  of 
the- defendant  was  bound  to  begin,  the  plaintiff  offered  no  but  they  after- 
evidence.    For  the  defendant,  it  was  proved  that  in  the  i^d!^^No*noto 
month  oi  May,  18S0,  Robertson,  being  in  want  of  money,  <»^»^  dishonour 
wrote  to  the  defendant,  requesting  him  to  lend  him  his  ac-  the  drawer. 
oeptance;   and  a  bill  for  20/.  was  thereupon  drawn  by  was  brought  (in 
Needham  on  the  defendant,  and  indorsed  by  Needham,  for  ^^?)X'defen- 
Mobertsan*M  accommodation,  at  two  months'  date,  which  ^^^y  attorney 
fell  due  on  the  17th  July.     On  that  day,  iio6^#on  sent  piaintiffto  set- 
it  in  a  letter  to  the  defendant,  requesting  him  to  renew  it;  puindff^said 
and  the  bill  on  which  this  action  was  broucht  was  drawn  ??**  ^  V^ 

^  him  much  more 

and  accepted  accordingly,  as  a  renewal  of  the  former,  money,  and  that 
No  notice  was  given  to  Needham  of  the  dishonour  of  the  Taiue  for  t^e^*^ 
bill.  It  appeared  that  there  were  subsequently  some  pro-  on^wlthXfac^ 
ceedings  in  Chancery  respecting  the  guardianship  of  the  tion.  The  plain- 
defendant's  child,  in  consequence  of  which  a  quarrel  ensued  JL  at  the  trial: 

— Held,  that 
there  was  evi- 
dence to  go  to 
the  jury,  that  the  bill  was  transferred  to  the  plaintiff  after  it  became  due. 

(a)  Ante,  p.  425.     The  present      in  Eoster  term,  and  a  new  trial 
case  bad  also  been  before  moved      gnmtcd,  on  tbe  same  point. 

s  s2 
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Exeh.  of  PUoi,  between  Robertson  and  the  defendant,  who  had 

^  been  on  intimate  terms.  The  defendant's  attorney  stated, 
BouNsALL  thai,  after  the  present  action  was  brought,  he  called  opoB 
Harrison,  the  plaintiff  with  the  view  of  settling  it,  and  told  hhat  if  he 
would  sue  Robertson  on  the  bill,  the  defendant  would  ia- 
ilemnify  him  against  the  costs  of  the  action.  The  plain- 
tiff,  after  much  negotiation,  said,  as  he  had  given  value  fiv 
the  bill,  he  must  go  on  with  the  action ;  he  said  Robertson 
owed  him  nmch  more  money.  Robertson  was  not  eaBed 
for  either  the  defendant  or  the  plaintiff.  The  learned 
Judge,  in  summing  up,  remarked  strongly  on  the  circum- 
stance that  the  plaintiff  did  not  call  him,  and  obaerved  that 
the  fact  of  the  bill  not  being  sooner  put  in  suit  led  to  an  uh 
ference  that  it  had  remained,  after  it  was  due,  in  the  hands 
of  Robertson^  for  whose  accommodation  it  was  made,  and 
whose  duty  it  was  to  take  it  up,  until  his  quarrel  with  the 
plaintiff;  and  he  left  it  to  the  jury  to  say  whether  it  came 
into  the  plaintiff's  hands  after  it  was  due.  The  jury  found 
that  it  did,  and  the  verdict  was  therefore  entered  for  the 
defendant  on  the  second  plea. 

John  Jervis  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection. — The  evidence  given  for  the 
defendant  did  not  in  any  respect  vary  the  relative  situa- 
tions of  the  parties  from  that  which  appeared  upon  the  re- 
cord itself,  and  upon  which,  therefore,  according  to  the 
previous  decision  of  the  court,  the  plaintiff  was  entitled  to 
a  verdict.  The  staleness  of  the  bill  appears  on  the  face 
of  the  record  ;  from  that  alone  no  inference  could  be  drawn 
against  the  plaintiff.  Many  reasons  might  exist  to  induce 
a  plaintiff  to  forbear  suing  for  a  time.  And  as  Robertson 
owed  the  plaintiff  more  money,  he  was  not  bound  to  de- 
crease his  means  by  suing  him.  The  letters  given  in  evi- 
dence carried  the  case  no  further ;  they  proved  only  that 
the  acceptance  and  first  indorsement  were  without  consi- 
deration, which  the  replication  admitted.  The  conversa- 
tion between   the  defendant's  attorney  and  the  plaintiff 
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proved  that  the  indorsement  to  the  plaintiff  ft^tf  for  value.  ^^\^^^* 

And  it  could  be  no  question  for  the  jury  who  was  to  call  v — ,^,1^ 

Robertson.    The  plaintiff,  therefore,  was  equally  entitled  Bounsall 

to  recover  as  if  no  evidence  had  been  given  on  either  side,  Harrison. 
as  on  the  former  trial.     The  inferences  drawn  against  the 
plaintiff  were  unsupported  by  facts :  the  presumption,  if 
&ny>  ought  to  be  that  the  bill  had  passed  regularly. 

Lord  Abinger,  C.  B. — I  think  the  learned  Judge  was  ■ 
quite  ri^jht:  I  think  there  was  suflScierit  evidence,  un- 
less the  plaintiff  called  Robertson,  to  sustain  the  case  of 
the  defendant,  that  the  bill  was  not  only  an  accommoda- 
tion bill,  but  was  indorsed  to  the  plaintiff  after  it  was  due. 
The  very  circumstance  of  the  action  not  being  brought  for 
five  years  after  the  bill  became  due,  affords  a  presumption 
that  the  party  for  whose  accommodation  it  was  made  took 
it  up  according  to  his  contract.  Then  it  appears,  that, 
when  it  became  due,  Robertson  and  the  defendant  were 
friends;  they  subsequently  quarrel,  and  then,  five  years 
afterwards,  a  stranger  brings  an  action  against  the  defen- 
dant on  the  bill :  and  the  very  circumstance  to  which  Mr. 
Jervis  has  referred  in  support  of  his  view  of  the  case, 
namely,  that  Robertson  was  much  in  debt  to  the  plaintiff, 
affords  a  reason  why,  under  pressure,  Robertson  might 
transfer  the  bill  to  him  after  it  was  due.  All  these  circum- 
stances constituted  a  primd  fade  case  for  the  defendant. 
Then  who  was  to  call  Robertson  ?  Not  he  who  alleges 
that  he  was  guilty  of  fraud,  but  he  who  affirms  that  he 
transferred  the  bill  regularly.  That,  however,  was  not  a 
question  of  law ;  and  the  substantial  meaning  of  the  learn- 
ed Judge's  charge  is  only  that  the  primd  Jade  case  for  the 
defendant  is  strengthened  by  the  plaintiff's  refusal  to  call 
Robertson. 

Parke,  B. — I  quite  concur  that  there  was  sufficient 
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Exch,  of  Pleas,  evidence  for  the  jury,  on  the  second  plea,  in  favour  of  die 
^  defendant.  On  the  first  plea,  there  is  no  question  that  the 
BouNSALL  plaintiff  was  entitled  to  a  verdict.  On  the  second,  also^ 
HAaRisoK.  both  sides  agree  that  the  burthen  of  proof  was  on  the  de* 
fendant ;  and  upon  that,  the  presumption  in  the  first  in- 
stance is,  that  the  bill  was  negotiated  before  it  became  due; 
but  the  question  is,  whether  there  was  notpfimd/adeeynr 
dence  for  the  defendant  to  shew  the  contrary.  The  first 
circumstance  is,  that  the  bill  has  not  been  put  in  suit  for 
a  period  of  upwards  of  five  years.  I  am  not  prepared  to 
say  that  this  alone  would  be  enough  to  cast  an  imputatioo 
on  the  bill,  and  raise  an  inference  that  it  was  transferred 
when  over  due.  But  it  appears  besides,  that  the  bill  was 
drawn  and  indorsed  by  Needham  for  the  accommodation 
of  Robertson  \  he  therefore  ought  to  have  taken  it  up 
when  due :  it  becomes  due,  and  no  notice  of  its  dL^honour 
is  given  to  Needham.  If  it  had  been  in  the  plaintiff's 
hands,  it  is  probable  he  would  have  given  notice  of  its  dis- 
honour. Then,  as  Robertson  was  to  take  it  up,  the  pre- 
sumption is  that  he  performed  his  contract ;  and  that  pre> 
sumption  is  strengthened  by  the  consideration  that  when 
it  became  due  he  and  the  defendant  were  friends,  and 
that  they  afterwards  quarrelled ;  there  was  therefore  a 
motive  for  then  turning  over  the  bill,  in  order  to  annoy 
the  defendant.  All  these  were  fair  circumstances  to  leave 
to  the  jury,  as  affording  an  inference  against  the  plainti£ 
He  might  have  called  Robertson,  or  the  defendant  might 
have  called  him ;  but,  if  the  defendant  called  him,  it  wu 
to  prove  him  out  of  his  own  mouth  guilty  of  fhiud,  and 
when  there  was  proof  enough,  independently  of  his  evi- 
dence, to  raise  a  primd  facte  case  against  the  plaiatiff 
There  appears  no  misdirection  or  failure  on  the  part  of 
the  learned  Judge ;  there  was  certainly  a  case  for  the  jury, 
and  he  left  it  to  them ;  and  I  quite  agree  that  it  was  much 
more  reasonable  to  expect  that  the  plaintiff  would  rebot 
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the  presumption  by  calling  Robertson^  than  that  the  de-  ^ch,  of  pieat, 
fendant  should  attempt  to  strengthen  it  by  calling  liim.  ^ 

BOUNSALL 

BoLLAMD,  B.,  and  Gurney,  B.|  concurred.  Harrison. 

Rule  refused. 


Stobart  and  Others  (Executors  of  Wlliam  Stobart)  r. 

Dryden. 

f^OVENANT  on  a  mortgage  deed  for  the  payment  of  Covenant  on  a 
800L  with  interest  at  ^.per  cent.    Pleas— first,  non  est/ac  p^^^^f 
Uim  ;  secondly,  that  the  deed  was  executed  by  the  defen-  /««/i««»,  and  that 

^  "^  ,      the  deed  had 

dant  to  secure  the  sum  of  700/.  only,  and  that  the  said  been  fraudulent- 
sum  was,  after  the  exeeution  thereof  by  the  defendant,  iu  execution,^by 
altered  by  one  ArCree,  one  of  the  attesting  witnesses  to  J^^^g^JJn^^^jJ! 
the  execution  thereof,  without  the  consent,  privity,  or  neswi.    The 
knowledge  of  the  defendant,  to  the  sum  of  800/. :  which  defendant  ap- 
was  denied  by  the  replication.     At  the  trial  before  Lord  fesirdVy  two**' 
Abinaer^  C.  B.,  at  the  last  Summer  Assizes  for  Durham^  w»tne««"f y'* 

^  and  B.     A.  was 

the  deed  on  which  the  action  was  brought  being  produced  dead,  b.,  being 

in  evidence,  there  appeared  to  be  two  attesting  witnesses  aii  recollection 

to  its  execution  by  the  defendant;  one  named  PolU^  the  tesn^^thVdeed 

other  Jkf^Cre^.     ilf'Oe^  was  dead;  but  Po//«  being  called,  and  doubted  the 

denied  all  recollection  of  his  having  attested  such  a  deed,  his  own  and  the 

and  stated  that  he  doubted  the  genuineness  both  of  his  own  naturea!'^^  The' 

signature  and  the  defendant's.  A  witness  was  then  called,  handwriting  of 

^  ^  ^  ^  ^  A.  and  of  the 

who  proved   the  handwriting  of  M'Cree^  and  witnesses  defendant  was 
spoke  also  to  their  belief  of  the  genuineness  of  the  other  other^wlt-     ^ 
aignature;  and  the  deed  was  read.     It  contained  a  cove-  '^^l^tiwt^he 
nant  by  the  defendant  for  the  payment  of  800/L,  which  sum  «^™  secured 

,  was  written  OTcr 

was  written  over  an  erasure.     It  was  proved  that  applica-  an  erasure:— 
tion  was  first  made  for  the  sum  of  700/.,  which  was  after-  ^f^d^nVJouid 
wards  increased  to  800/, ;  and  that  the  attorney  of  the  no«s»v«fi- 

•^  dence  of  decia- 

mortgagee  paid  the  latter  sum  into  the  hands  of  M'Cree,  rations  by  a., 

tending  to  shew 
that  he  had 
forged  or  fraudulently  altered  the  deed. 
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Exeh.  of  Pleas,  wbo  was  the  attorney  for  the  defendant^  on  his  prodnciBg 

'  ^     to  him  the  deed  executed  by  the  defeodant.     For  the  de* 

Stobart       fenoe,  it  was  proposed  to  give  evidence  of  certain  letters 

Dkyden.       And  statements  of  iWCree,  subsequent  to  the  execution  of 

the  deed,  which,  ahhough  they  did  not  in  temna  admit 

that  the  deed  was  a  forgery,  contained  admissions  that  he 

had  been  guilty  of  some  improper  dealing  with  respect  to 

it,  and  might,  as  it  was  alleged,  have  induced  the  jury  to 

believe  that  the  deed  was  either  forged  or  fraudulently 

altered   by   M*Cree.      The  Lord  Chief  Baron  however 

rejected  the  evidence.     Witnesses  were  then  called,  wbo 

denied  the  genuineness  of  the  defendant's  and  {llaintiff's 

signatures.     The  jury,  however,  found  a  verdict  for  the 

plaintiff. 

In  Michaelmas  Term,  CressweU  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  the  eyidenccf  rejected 
ought  to  have  been  admitted :  citing  Wright  ▼•  Liiiler(a)t 
Aveson  v.  Lord  Kinna%rd{b\  and  S  Stark.  JEviA  S6S, 
(Snd  edit.)  The  arguments  were  heard  in  Hilary  and 
Easier  Terms. 

Alexander  and  JV.  H.  Watson  shewed  causc-^The  de- 
clarations of  M^Cree^  even  assuming  that  they  wodld 
have  gone  to  the  extent  of  proving  a  forgery  of  the  deed, 
were  inadmissible  in  evidence.  The  general  rule  as  to  the 
exclusion  of  hearsay  evidence  is  correctly  laid  down  by 
Mr.  Phillipps  (c)  : — "  Hearsay  is  not  admitted  in  our 
Courts  of  justice,  as  proof  of  the  fact  which  is  stated  by  a 
third  person.  This  general  rule  (subject  to  certain  ex- 
ceptions hereafter  to  be  mentioned)  has  been  recognised 
and  approved,  from  the  earliest  times,  as  a  fundamental 
principle  of  the  law  of  evidence,  and  is  always  to  be 

(a)  3  Burr.  1244;  1  W.  Bis.  346.  {b)  6  East,  193. 

(c)  1  Phill.  Evid.  229  (7th  edit.) 
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strictly  observed.  Some  of  our  earliest  writers  lay  it  down  ^^jtcA.  ofPitoM, 
as  a  propositioDi  acknowledged  in  our  Courts^  and  not  to  v  ■  .^  ■/ 
questioned,  that  matters  of  fact  shall  be  tried  by  proof  of  Stobart 
witnesses,  upon  oath,  before  the  judges.  This  implies,  Drtdem. 
that  the  person  on  whose  statement  any  fact  is  to  be 
proved,  must  be  sworn  in  the  regular  form,  and  speak  to 
the  fact  from  his  own  personal  knowledge,  in  open  court, 
at  the  time  of  trial.**  The  same  rule  is  stated,  in  corre- 
spending  terms,  by  Mr.  Starkie  (a).  It  is  a  rule  to  which 
exceptions  have  always  been  admitted  with  the  greatest 
caution,  and  the  Court  will  not  be  disposed  to  extend 
them.  Then,  does  this  case  fall  within  any  of  the  recog- 
nized exceptions  to  the  general  rule  of  law  ?  They  are 
stated  by  Mi.PhiUipps  to  consist  of  the  following  classes  : 
— First,  dying  declarations;  secondly,  hearsay  in  ques- 
tions of  pedigree;  thirdly,  hearsay  in  questions  of  public 
light,  custom,  boundary,  &c.;  fourthly,  old  leases,  rent- 
rolls,  surveys,  &C.9  in  certain  cases ;  fifthly,  declarations 
against  interest ;  sixthly,  rectors*  and  vicars*  books ;  and 
Uwtly,  tradesmen's  books.  [Parke,  B. — The  sixth  are 
rather  a  class  of  the  fourth.]  It  is  submitted  that  the 
declarations  tendered  in  this  case  fall  within  none  of  these 
classes.  It  is  said  that  the  case  of  Wright  v.  Littler  af- 
fords an  authority  in  support  of  their  admissibility  ;  but  it 
ia  not  so,  when  that  case  is  carefully  looked  at.  There, 
both  the  attesting  witnesses  to  the  will  in  dispute,  under 
which  the  defendant  claimed,  being  dead,  their  handwrit- 
ing was  proved  in  the  ordinary  form.  The  plaintiff  then, 
in  order  to  shew  that  the  will  was  a  forgery,  called  a  sister 
of  one  of  the  attesting  witnesses,  who  swore  that  while  she 
was  attending  him  during  his  last  illness,  and  about  three 
weeks  before  his  death,  he  pulled  out  of  his  bosom  a  will 
of  the  same  testator,  of  earlier  date,  and  said  it  was  the 
true  will,  and  delivered  it  to  her,  that  she  might  deliver  it 

(a)  1  Stark.  Eyid.  39,  42. 
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Brntk.  tf  Pieatt  to  the  plaintiff;  and.  on  crosa-examioation.  the  added  that 

1836.  r  y  f  9 

her  brother  acknowledged  to  her  that  the  aecood  will  vaf 


forged  by  himself.  No  objection  was  made  to  this  e?i* 
dence  at  the  trial,  and  the  jary  found  that  the  will  was  a 
forgery.  On  motion  for  a  new  trial,  the  case  was  argaed, 
and  judgment  given,  on  several  grounds,  any  one  of  whidbi 
as  was  stated  by  Lord  Mansfield^  was  sufficient  to  support 
t)i€  verdict ;  and  with  regard  to  the  evidence  as  to  the 
forgery,  he  says  (a) : — ''  It  came  out  upon  their  oioii  exa« 
mination :  they  made  no  objection  to  it  at  the  trial ;  and  it 
certainly  was  a  circumstance  proper  to  the  jury  to  ooiitt- 
der.'*  And  he  puts  its  admissibility  mainly  on  the  ground 
that  it  was  a  dying  declaration — ''  an  account  given  in  the 
witness's  last  moments,  when  he  could  be  under  no  temp- 
tation to  say  it,  but  to  do  justice  and  ease  his  conscience*" 
He  then  proceeds  to  assign  other  reasons  for  refuaing  a 
new  trial.  According  to  the  report  of  the  same  case  in 
Sir  W.  Blackstone  {b).  Lord  Mansfield  expressly  stated  that 
no  general  rule  could  be  drawn  from  the  admission  of  the 
evidenoe  in  that  particular  case.  At  that  period,  dying 
declarations  were  held  admissible  and  material  on  many 
questions,  though  they  have  since  been  restricted  to  the 
single  case  where  the  death  of  the  party  is  itself  the  sub- 
ject of  inquiry(c).  It  is  true  that  Lord  EUenborought  in 
Aveson  v.  Lord  Kinnaird{d),  and  Bay  ley,  J.,  on  Dae  v. 
Ridgway  (e),  put  the  case  of  Wright  v.  littler  on  the 
ground  that,  as  the  subscribing  witness,  if  alive,  must 
have  been  called  as  a  witness,  and  it  would  then  have 
been  competent  to  prove,  by  cross-examination,  his  decla- 
rations as  to  the  forgery,  the  party  ought  not,  by  the  death 
of  the  witness,  to  be  deprived  of  obtaining  the  advantage 
of  such  evidence  :  and  Lord  Ellenborough  refers  to  diNim 


(a)  3  fiurr.  1255.  53;  Hex  v.  Mead,  2  B.  ft  C.  S05. 

(h)  I  W.  Bla.  349.  (d)  6  East,  195. 

(c)  Doe  V.  Hidgway,4  B.  ^r  Aid.         (e)  4  B.  &  Aid.  55. 
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PriuM  case  before  Mr.  Justice  Heath,  where  he  was  him-  E»ch.  of  ptmu, 
self  permitted,  on  that  ground,  and  on  the  authority  of 
Wright  V.  Littler,  to  give  in  evidence  that  the  attesting 
witness  to  a  bond,  in  his  dying  moments,  begged  pardon 
of  heaven  for  having  been  concerned  in  forging  it.  It  is 
clear,  however,  that  the  reports  of  the  case  of  Wright  v. 
Littler  furnish  no  ground  for  deducing  from  it  so  general 
a  principle.  Mr.  Starkie  adopts,  in  a  note  (a),  the  dictum  of 
Bayley,  J.,  and  says  that,  upon  the  same  principle,  evidence 
has  been  admitted  to  impeach  the  character  of  attesthig 
witnesses  who  are  dead,  and  whose  handwriting  is  proved 
to  substantiate  the  instrument.  No  case,  however,  is  to  be 
found  in  the  books  in  which  such  general  evidence  was 
given ;  although,  when  the  character  of  the  attesting  wit- 
nesses has  been  impeached  on  the  ground  of  fraud  in  the 
particular  transaction,  evidence  is  admitted  to  shew  his 
general  good  character :  Doe  d.  Walker  v.  Stephenson  {b); 
Bishop  of  Durham  v.  Beaumont  (c);  ProvisY.  Reed{d). 
It  cannot  be  pretended  that  these  declarations  stand  in 
any  degree  on  the  same  ground  as  the  other  cases  in 
which  hearsay  is  admissible, — entries  against  interest,  or  in 
old  books,  or  in  the  course  of  business  or  the  discharge  of 
some  duty  imposed  upon  the  party,  &c.  They  have  none 
of  the  ingredients  which  supply,  in  such  cases,  the  stamp 
of  authenticity,  and  dispense  with  the  t?tW  voce  examina- 
tion of  the  witness.  It  is  urged  that  great  inconvenience 
wiU  ensue  from  the  exclusion  of  such  evidence ;  but  the 
inconvenience  of  admitting  it  is  much  greater.  Suppose, 
in  this  case,  the  witness  Potts  also  had  died  before  the 
trial,  the  same  thing  might  have  been  proved  as  to  him: 
whereas  on  the  whole  it  was  manifest  that  he  did  not  dis- 
tinctly deny  his  handwriting,  and  that  in  fact  it  was 
genuine.     Again,  if  M*Cree  had  been  alive,  and  called, 

(a)  2  Stark.  Evid.  264.  (c)  1  Camp.  207. 

lb)  3  Esp.  284  ;  4  Esp.  50.  {d)  5  Bingh.  435 ;  3  M.  &  P.  4. 
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&reA.  af  puom,  he  miffbt  have  refused  to  answer  the  questions  tending  to 

Gfimuiata  himself.      [Parke,  B**— If  he  had,  they 


have  proved  his  declarations,  if  relevant,  by  other  ei^ 
dence.]  If  tliey  be  adtnissiblei  they  must  be  so  equally  io 
criminal  as  in  civil  cases*  Suppose,  on  an  indidmeiit 
against  A.  for  murder,  the  evidence  went  to  sheuf  dial 
J.  and  B.  were  ginlty ,  B.  being  dead :  can  it  be  contended 
that  the  deckurations  of  B.  that  he  committed  the  Buirdef 
would  be  receivable  in  support  of  the  case  against  AA 
Evidence  of  acts  done  by  the  deceased  witness, is  very 
different ;  they  would  be  capable  of  explanation,  but  his 
declarations  are  not  so.  To  admit  them  in  such  a  case, 
will  render  the  rights  of  property  derived  under  solemn 
instruments  most  dangerously  insecure. 

....  ...  1 

Cresswell,  Sir^G.  Lewin,  and  AddisoHt  coniri. — The 
arguments  on  the  other  side  do  not  touch  the  red  ground 
on  which  this  evidence  is  admissible.  The  plaintiff  is  un* 
der  the  necessity  of  proving  the  eignaiure  of  the  dneeflscd 
witness,  which  is  no.more  than  a  c/ec/aro#foii  os.biitf^paM 
that- he  saw.  the  party  execute  the  deed ;  that  entatlee  the 
defendant  to  use  other  incunsistent  declarations  of  the  saae 
witness,  tending  to  shew  that  he  did  not  see  the  party  exe^ 
cute*  It  is  said  that  the  cases  referred  to  in  support  t>f.this 
motion  proceeded  on  the  ground  that  the  declarationa  were 
made  in  exiremu^  and  therefore  under  a  sanction  equinn 
lent  to  that  of  an  oath  :  but  how  does  that  reason  meet  the 
objection  that  the  party  is  deprived  of  the  opportunity 
of  cross  examination  ?  If  the  plaintiff  is  permitted  ti 
prove  declarations  of  M'Cree  to  sustain  the  deed,  the 
defendant  may  use  them  also  to  impugn  it*  [Lord 
Abinger,  C.  B« — Is  it  not  an  assumption  of  youra  that 
the  signature  is  a  declaration  ? — it  is  a  Jaet.  .  Parker  B» 
— Suppose  it  were  a  declaration  not  on  the  deed  2]  Then 
"f  it  would  not  be  evidence.    [Parke,  B. — Then  the  evidence 

is  confined  to  the  deed  itself — to  the  fad  of  attestation.] 
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If  the  signature  does  not  amount  to  a  declaration  that  the  ^^*^\^^^*^ 
witness  saw  the  party  sign,  it  amounts  to  nothing.  In 
Wrighi  ▼•  Liiller,  it  is  clear  great  injustice  would  have 
been  done  by  the  exclusion  of  the  evidence.  Nor  was 
the  declaration  in  that  case  a  dying  declaration,  properly  so 
called  :  for  it  does  not  appear  that  the  party  apprehended 
death  at  the  time  he  made  it.  The  admissibility  of  the 
evidence  was  distinctly  put,  in  argument,  upon  the  ground 
that  it  was  given  to  discredit  the  evidence  arising  from  the 
proof  of  the  witness's  handwriting ;  and  that  he  must 
have  been  called  if  living,  and  would  have  overturned  the 
will  by  giving  the  evidence  of  what  his  sister  swore 
be  owned  to  her.  The  same  reasons  apply  to  the  pre- 
sent case.  If  M^Cree  had  been  alive,  and  had  been 
called,  he  clearly  might  have  been  cross-examined  as  to 
the  facts  to  which  his  declarations  referred.  The  case 
cited  by  Lord  EUenborough^  in  Ave$on  v.  LordlKinnaird^ 
is  strongly  in  favour  of  the  defendant,  and  adds  to  the 
authority  of  Lord  EUenborough  and  Bayley,  J.,  that  of 
Mr*  Justice  Heathy  who  distinctly  recognised  the  principle 
of  the  admissibility  of  such  evidence,  as  a  substitution  for 
the  cro8s*examinalion  of  the  party.  In  The  Bishop  of 
Durham  v.  Beaumont  (a),  also.  Lord  EUenborough  says, 
referring  to  the  case  of  Doe  d.  Stephenson  v.  fValker, 
which  was  there  cited — "  There  the  attesting  witnesses 
whose  character  was  disputed  were  dead,  and  it  was 
properly  held  that  the  party  claiming  under  the  will 
should  have  the  same  advantage  as  if  they  had  been  alive. 
In  that  case  they  must  have  been  personally  adduced  as 
witnesses,  when  their  character  would  have  appeared  on 
their  cross«examination ;  and  being  dead,  justice  required 
that  an  opportunity  should  be  given  to  shew  wliat  credit 
was  to  be  attached  to  their  attestations  of  the  will.  In 
Hie  manner  the  Court  of  King^s  Bench  held,  in  the  time 

(a)  1  Campb.  210. 
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E9eh.  of  Pkoi,  of  Lord  MoHMfieU^  that  evidence  of  the  conduct  of  de- 
ceased witnesses  might  be  received,  to  attract  credit  to 
their  testimony,  or  to  destroy  Ui  effect.**  And  he  thea 
again  refers  to  the  case  before  Heathy  J.,  and  says,  '*  This 
confession  only  supplied  the  place  of  what  might  have 
been  obtained  from  cross-examination,  had  ike  witness 
survived;  and  the  propriety  of  admitting  it  was  neve^ 
questioned." — The  question  depends  merely  ob  what  is 
the  nature  of  the  evidence  given  on  the  other  side.  That 
is  not  upon  oath,  but  is  permitted  from  the  ioconvenienee 
which  would  ensue  if  it  were  excluded :  and  thertfi>ve  tki 
other  party  is  at  liberty  to  give  opposite  evidence  of  die 
same  nature.  Otherwise,  the  witnesses  might  allgoehroed 
to  avoid  being  examined,  and  yet  the  party  impeaching 
their  credit  have  no  means  of  meeting  the  evidence  .of 
their  mere  handwriting. 

Cur.  ad9,  pmli. 

The  judgment  of  the  Court  was  now  delivered  Jby 
Parke,  B. — This  was  an  action  on  a  covenant  in  'a 
mortgage  deed,  to  which  there  was  a  plea  of  nom  est  fat* 
tum^  tried  before  Lord  Abinger  at  the  last  Summer  Assises 
for  the  county  of  Durham. 

A  man  named  JH'Cree^  who  on  the  face  of  the  instro* 
ment  appeared  to  be  the  subscribing  witness,  being  dead, 
the  execution  of  the  deed  was  proved  in  the  usual  way, 
by  evidence  of  his  handwriting,  and  tlie  identity  of  the 
defendant  was  shewn  by  proof  of  his.  Mr.  Cresswell^  for 
the  defendant,  offered  in  evidence  declarations  of  M^Oree^ 
of  facts  tending  to  prove  that  the  deed  was  a  forgery. 
Lord  Abinger  rejected  them,  and  on  a  motion  in  the  fiol- 
lowing  term,  a  rule  nisi  for  a  new  trial  was  granted^  which 
has  since  been  argued,  and  the  Court  (a)  have  taken  time 

(a)  Lord  Abinger,  C.  B.,  Parke^  B.,  BoUandy  B.,  and  Gumey^  B. 
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to  consider  the  question,  which,  like  all  others  relating  to  EmH.  of  Pka$, 
the  rules  of  evidence,  is  important.    We  who  heard  the 
argument,  are  all  of  opinion  that  the  evidence  was  properly 
rejected. 

The  general  rule  is,  that  hearsay  evidence  is  not  ad  mis- 
Able  as  proof  of  a  fact  which  has  been  stated  by  a  third 
person.  This  rule  has  been  long  established  as  a  funda- 
mental principle  of  the  law  of  evidence ;  but  certain 
exceptions  have  also  been  recognised,  some  from  very 
early  times,  upon  the  ground  of  necessity  or  convenience. 
The  simple  question  for  us  to  decide  is,  whether  such  a 
declaration  as  this  be  one  of  the  allowed  exceptions  to  the 
general  rule. 

As  the  plaintiff,  upon  its  appearing  that  the  supposed 
subsoribing  witness  was  dead,  was  at  liberty  to  give  secon- 
dary evidence  of  the  execution  of  the  deed,  and  for  that 
purpose  proved  the  handwriting  of  that  witness  in  the  at- 
testation (which  raises  a  presumption  of  the  due  execu- 
tion,  otherwise  the  name  could  not  have  been  placed  there), 
there  can  be  no  doubt  but  that  the  defendant  might  also 
on  his  part  give  evidence  to  rebut  that  presumption  by 
the  proof  of  any  material yac/,  tending  to  shew  that  the 
deed  was  not  so  executed  :  such,  for  instance,  as  the  ab- 
sence of  the  alleged  attesting  witness  from  the  place  where 
the  deed  was  stated  to  have  been  signed  at  the  time.  Bikt 
ytiae  question  is,  whether  he  is  to  be  permitted  to  rebut 
this  presumption,  not  by  evidence  of  fads,  proved  in  the 
ordinary  way,  but  proved  by  declarations  of  the  subscrib- 
ing mtness?  lis  evidence  of  what  the  subscribing  witness 
has  said  admissible^ 

It  was  contended  on  the  argument  that  it  was,  and  that 
it  formed  an  exception  to  the  general  rule,  and  on  two 
grounds ;  one  of  them,  which  I  shall  mention  first,  in  or- 
der to  dispose  of  it,  was,  that,  as  the  plaintiff  used  the  de- 
claration of  the  subscribing  witness,  evidenced  by  his  sig- 
nature, to  prove  the  execution,  the  defendant  might  use 
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fitch,  of  Pleat,  any  declaration  of  the  same  witness  to  disprove  it.    The 

-'    answer  to  this  argument  is,  that  evidence  of  the  hand- 

Stobart      writing  in  the  attestation  is  not  used  as  a  decIaratioD  by 

Dryden.      the  witness,  but  to  shew  the  fact  that  he  put  his  nmme  in 

that  place  and  manner,  in  which  in  the  ordinary  course  of 

business  he  would  have  done,  if  he  had  actually  seen  die 

deed  executed.     A  statement  of  the  attesting  witness  by 

parol,  or  written  on  any  other  document  than  that  oflfered 

to  be  proved,  would  be  inadmissible.    The  proof  of  aetosl 

attestation  of  the  witness  is,  therefore,  not  the  proof  of  a 

declaration,  but  of  a  fact. 

The  other  ground,  and  the  principal  one,  on  which  die 
most  reliance  was  placed,  was,  that  it  was  in  the  nature  of 
a  substitute  for  the  loss  of  the  benefit  of  the  cross-exami- 
nation of  the  subscribing  witness,  if  he  had  been  alive  and 
personally  examined ;  by  which,  either  the  fact  confessed 
would  have  been  proved ;  or,  if  not,  the  witness  would  have 
been  liable  to  be  contradicted  by  proof  of  his  admission : 
and  it  was  contended  that  every  declaration  was  admisii* 
ble  which  might  have  been  given  in  evidence  to  impeach 
the  credit  of  the  witness  himself  on  his  personal  ezamitta- 
tion. 

Let  us  inquire  what  the  authorities  are  in  support  of 
this  exception.  If  we  should  find  them  numerous,  and  of 
long  standing,  we  should  be  bound  to  give  effect  to  them, 
though  we  might  doubt  the  policy  of  introducing  such  a 
departure  from  the  established  rule:  if  we  find  then  few, 
and  of  comparatively  recent  origin,  and  not  supported 
by  the  deliberate  judgment  of  any  Court,  we  ought 
not  to  sanction  the  introduction  of  such  an  exception, 
especially  if  its  convenience  and  practical  utility  be  of  a 
doubtful  nature. 

The  first  case  referred  to  is  that  of  Wright  ▼.  LitUer^ 
in  which  it  appeared  that  a  witness  for  the  plaintiff,  on  bis 
cross-examination  by  the  defendants  counsel^  stated  that  the 
subscribing  witness  to  an  instrument,  the  validity  of  which 
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as  a  win  formed  a  part  of  tbe  defendant's  ease,  acknow-   EteK^fPieat, 

ledged  in  his  last  illness,  on  prodncingas  a  tme  document     -     ^  ■  ^ 

^K  prior  will  which  he  had  in  his  custody,  that  the  instru-       stobavt 

ment  in  question  was  forged  by  hiinselF.    No  objection       detdcv. 

was  taken  to  the  evidence  at  the  trial.     On  a  motion  for  a 

new  frialy  tbe  whole  case  was  fuUy  discussed,  and  the  ap- 

'plieation  was  refused  on  several  grounds ;  amongst  others, 

'tbe  admissibility  of  this  evidence  was  considered,  and  Lord 

Mangfield^  according  to  the  report  in  Burraw,  in  answer 

to  the  objection  that  this  evidence  was  improperly  received, 

says,  ''  it  came  out  upon  their  oum  examinatian,  they  made 

no  ob^cHon  to  ii  at  tbe  trial,  and  it  certainly  was  a  circUm- 

ratance.  proper  for  the  jury  to  consider."    And  after  allud- 

ng  to  the  other  facts,  he  says — "  that  the  account  given  in 

rthe  last  moments  of  the  subscribing  witness  was  proper, 

even  though  it  had  been  upon  an  examination  of  the  plain^ 

tiff;  and  as  the  account  was  a  confession  of  a  great  enor^ 

mity,  and  as  he  could  be  under  no  temptation  to  say  it,  but 

to  do  Justice  and  ease  his  conscience,  he  was  of  opinion 

thai  it  was  proper  to  be  left  to  the  jury ;  but,  indepen* 

dently  of  that  declaration,  he  thought  fraud  and  forgery 

were  apparent." 

From  this  report  it  is  clear,  that  Lord  MoMfield  by  no 
means  lays  it  down  dbtinctly  as  an  established  rule  of  evi- 
dence, that  such  a  declaration,  even  when  made  in  ex* 
iremUyU  admissible.  If  it  had  been  in  his  opinion  a  rule 
of  law,  that  such  statements  were  evidence,  it  is  not  likely 
Ibat  he  would  have  assigned  so  many  other  reasokis  for 
jefiising  a  new  trial :  and  if  we  look  at  the  report  of  the 
same,  ease  in  Sir  William  Blacksione^^  ReporU^  that  im* 
pression  is  confirmed ;  for  his  lordship  is  stated  to  have 
decbred  distinctly,  that  no  general  rule  could  be  drawn 
from  iiy  and  that  unless  manifest  injustice  had  been  done 
in  the  whole  case,  there  was  no  ground  for  a  new  trial. 
On  the  authority  of  this  case,  Mr.  Justice  Heathy  at  Niri 
E,  admitted  evidence  that  the  attesting  witness  in.  his 

VOL.  I.  T  T  M.  w. 
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Buck,  of  Pieat,  dying  moments  begged  pardon  of  Heaven  for  having  been 
«-  concerned  in  forging  the  bond  or  will:  and  Lord  EUoh 

Stobart  borough,  who  states  diat  deduon,  and  apparently  with 
DaTOEM.  approbation,  twice,  in  6  East,  195,  and  1  Caaqf.  Sll,  says 
that  it  was  admitted  on  the  ground,  that  as  the  subscrib- 
ing witness  might  have  been  cross-examined  as  to  the  fiiet» 
his  declaration  of  the  fact  might  have  been  proved,  in  con- 
tradiction to  the  presumption  of  a  due  execution  of  the 
bond  from  the  proof  of  the  handwriting  of  the  subscrib- 
ing witness ;  and  he  also  adds,  that  the  propriety  of  the 
reception  of  the  evidence  was  not  questioned. 

This  ruling  of  Mr.  Justice  Heath  was  also  referred  to 
by  Mr.  Justice  Bayley  in  Doe  v.  Bidgway,  where  he  says 
**  that  the  case  of  the  subscribing  witness  seems  to  he 
founded  on  the  principle,  that  the  defendant  ought  not  to 
be  deprived  of  the  advantage  of  such  evidence  of  ccmtra- 
diction  by  the  death  of  the  witness." 

Such  is  the  state  of  the  authorities  on  this  subject,  whkh 
are  very  limited  indeed  in  point  of  number :  and  when  it 
is  considered  in  how  qualified  a  manner  the  opinion  of  Lori 
Mansfield,  the  origin  and  foundation  of  the  others,  is  ex- 
pressed ;  and  when  it  is  recollected  that  both  then  and  at 
the  time  of  the  Nisi  Prius  trial  before  Mr.  Justice  Heath, 
an  opinion  prevailed  (which  is  now  properly  exploded), 
that  any  declaration  in  extremis  was  admissible,  on  the 
ground  that  the  solemnity  of  the  occasion  was  equivalent 
to  a  declaration  on  oath,  which  consideration  c^rtet ii/y  had 
an  influence  on  the  mind  of  Lord  Mansfield  at  least,  it  is 
impossible  to  say  that  there  is  any  such  weight  of  autho- 
rity, however  great  our  respect  for  the  eminent  Judges 
whose  names  have  been  mentioned,  as  to  induce  us  to  hoM 
that  this  case  is  established  and  recognised  as  an  excep- 
tion from  the  great  principle  of  our  law  of  evidence,  that 
facts,  the  truth  of  which  depends  on  parol  evidence,  are  to 
be  proved  by  testimony  on  oath. 

If  we  had  to  determine  the  question  of  the  propriety  of 
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admitting  the  proposed  evidence,  on  the  ground  of  conve-  £j^<^  4  ^^^ 
niencey  apart  from  the  consideration  of  the  expediency  of  ^ 

abiding  by  general  rules^  we  should  say  that  it  was  at  the  Stobart 
least  very  doubtful^  whether,  generally  speaking,  it  would  Drtden. 
not  cause  greater  mischief  than  advantage  in  the  investi- 
gation of  truth.  An  extreme  case  might  occur,  as  there 
seems  to  have  done  before  Mr.  Justice  Heathy  where  the 
exclusion  of  evidence  of  a  death-bed  declaration  would 
probably  have  been  the  exclusion  of  one  mode  of  discover- 
ing the  truth.  The  same  may,  perhaps,  be  said  of  all  so- 
lemn assertions  in  extremis  by  deceased  witnesses.  But, 
on  the  other  handjif  any  declarations  at  anytime  from  the 
mouth  of  subscribing  witnesses  who  are  dead  are  to  be 
admitted  in  evidencejfand  you  cannot  stop  short  of  that, 
for  no  one  contends  that  the  exception  is  to  be  confined  to 
death-bed  declarations,  and  if  so  confined,  the  evidence 
would  be  inadmissible  in  the  present  case),[the  result 
would  be,  that  the  security  of  solemn  instruments  would 
be  much  impaired.  The  rights  of  parties  under  wills 
and  deeds  would  be  liable  to  be  affected  at  remote 
periods^  by  loose  declarations  of  attesting  witnesses, 
which  those  parties  would  have  no  opportunity  of  con* 
tradicting,  or  explaining  by  the  evidence  of  the  wit- 
nesses themselves^  The  party  impeaching  the  validity 
of  the  instrument  would,  it  is  true,  have  an  equivalent 
for  the  loss  of  his  power  of  cross-examination  of  the 
living  witness ;  but  the  party  supporting  it  would  have 
none  for  the  loss  of  his  power  of  re-examination.  We 
cannot  help  feeling,  therefore,  that  it  is  at  least  very  doubt- 
ful whether  the  establishment  of  such  an  exception  would 
be  productive  of  any  advantage :  and  when  the  great  be- 
nefit to  the  administration  of  justice,  of  abiding  by  general 
rules  and  acting  upon  general  principles,  is  taken  into  con- 
sideration, we  feel  no  doubt  but  that  it  would  be  inexpe- 
dient to  sanction  this  additional  exception  to  the  establish- 

T  T  2 
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Exeh.  of  Pleas,  ed  rule  ot  evidence.    We  therefore  think  the  rule  (or  a 
^     new  trial  must  be  discharged. 
Stobart  Rule  discharged. 

Dryden. 


Ballinger  r.  Ferris. 

Aconitabiewho  JL  RESPASS  for  assaulting  and  imprisoning  the  plain- 
StTc^?^.  tiflT,  and  detaining  him  in  custody  until  he  delivered  up  a 
hond^  heller-  certain  horse,  (and  in  another  count,  until  he  pud  the  sum 

ing  that  he  haa  '  ^  ,      \  '^ 

committed  an  of  3«.),  in  order  to  procure  his  discharge.  Plea^  not 
Uie  MsdidotM  guilty.  At  the  trial,  before  Williams ^  J*,  at  the  last  Mom- 
V&ioto^A'     mott/A  Assizes,  the  facts  appeared  to  be  as  follows.     The 

c  30,  is  entitled,  plaintiff,  who  was  a  waggoner,  was  driving  a  timber  wag- 
under  the  4i8t  o    1     o    ^  100*'  r   1  .^m 

section,  to  notice  gon,  ou  the  ord  of  August^  looo^  out  of  the  street  at  Chefh 
^oiwb'he  did  ^^^^  ^"^  ^^^  dock-yard  there,  and,  either  by  negligence  or 
not  aee  the  ai-    inadvertence,  overturned  a  donkey-cart  which  stood  in  the 

leg;ed  trespass 

committed, and  Street,  close  to  the  Wall,  and  injured  both  the  cart  and  the 
of  any  compla^t  «8S.  Some  persons  who  stood  by  laid  hold  of  the  plaintiflP 
made  to  him  by  to  detain  him,  and  about  ten  minutes  afterwards  the  de* 

the  owner  of  the 

property  in-        feudaut,  who  was  a  police  constable  appointed   for  the 

town  of  Chepstow  under  a  local  act  of  Parliament,  took 
him  into  custody,  and  he  was  taken  to  a  lock-up  house, 
and  detained  there  about  an  hour,  until  he  gave  up  one  of 
the  horses  of  his  team  as  a  security  for  the  satisfaction  of 
the  damage  done.  The  plaintiff  afterwards  attended  be- 
fore a  magistrate,  when  he  was  ordered  to  pay  the  sum  of 
2L  for  the  damage;. and  that  sum  being  paid,  the  horse 
was  restored  to  him.  For  the  defendant  it  was  contended, 
that  he  was  entitled,  under  the  Malicious  Trespass  Act, 
7  &  8  Geo.  4',c.  30,  s.  41,  to  notice  of  action  ;  and  Beechey 
y*  Sides  (a)  was  relied  on.  The  learned  Judge  was  of 
opinion  that  notice  was  not  necessary,  inasmuch  as  the 
defendant  did  not  see  the  alleged  trespass  committed,  and 

(a)  9  B.  &  C.  806;  4  Man.  &  R.  634. 


jured. 
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there  was  no  proof  of  any  complaint  made  to  him  by  the  ^ch.  of  Pleat, 
owner  of  the  cart ;  and  he  stated  to  the  jury  that  the  de-  - 

fendant  was  not  justified  in  imprisoning  the  plaintiflf,  and     Ballinoer 
left  it  to  them  to  say  to  what  damages  the  plaintiff  was        PERRif. 
entitled:  but  reserved  leave  to  the  defendant  to  move 
to  enter  a  nonsuit.     The  jury  found   for   the  plaintiff, 
damages  one  farthing. 

In  Easter  Term,  Ludlow,  Serjt.,  having  obtained  a  rule 
msi  for  a  nonsuit,  pursuant  to  the  leave  reserved, 

Greaves  now  shewed  cause. — The  defendant  was  not 
entitled  to  notice  of  action.  This  arrest  was  altogether 
illegal  in  the  first  instance.  The  7  &  8  Geo.  4,  c.  30,  s.  28, 
idlows  the  apprehension  of  the  party  without  a  warrant 
jonly  where  he  is  found  committing  any  offence  against  the 
act;  and  for  the  purpose  of  forthwith  taking  him  before 
aome  neighbouring  justice.  Now  here,  assuming  the  act 
to  have  been  wilful,  not  only  did  not  the  policeman  find 
the  plaintiff  in  the  commission  of  it,  but  there  was  no  proof 
of  any  information  given  to  him  by  the  party  aggrieved. 
In  Rex  V.  Curran  (a),  which  was  a  decision  on  the  Larceny 
Act,  7  &  8  Geo.  4,  c.  29,  s.  63,  where  the  same  words  are 
used,  it  was  held,  that  if  the  party  apprehending  did  not  see 
the  offender  in  the  actual  commission  of  the  offence,  or  was 
taking  him  to  any  other  place  than  before  a  magistrate,  his 
killing  such  party  would  not  be  murder.  And  as  the  first 
arrest  was  illegal,  all  the  subsequent  detention  was  so  too; 
and  also  because  it  was  not  for  the  purpose  of  taking  the 
plaintiff  forthwith  before  a  justice.  But  there  was  no 
wifful  and  malicious  act  done  which  justified  any  interfer- 
ence at  all.  [Alderson,  B. — In  Beechey  v.  Sides,  (which 
was  a  decision  on  this  act).  Lord  Tenterden  says — **  It 
has  uniformly  been  held,  that  where  a  party  bond  fide  be- 
lieves or  supposes  he  is  acting  in  pursuance  of  an  act  of 
Parliament,  he  is  within  the  protection  of  such  a  clause."] 

(fl)  3  C.  &  P.  397. 
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Ejceh,  of  Pi€4u,  Id  that  case  the  defendant  was  the  owner  of  the  pre- 
N^.^^..^  misesy  saw  the  plaintiff  committing  the  act,  and  gare  an 
Ballinobr  express  charge  to  the  constable.  The  true  distinction  it 
Fkrbis.  not  whether  the  party  is  acting  band  fide — for  he  may  act 
bond  fide,  and  yet  not  be  entitled  to  notice — bat  there  must 
be  some  one  act  done  which  was  within  the  scope  of  his  juris- 
diction or  authority^  and  which  he  was  entitled  to  do.  The 
protection  does  not  apply  where  the  party  is  altogether  a 
wrong-doer,  but  where,  acting  generally  within  hb  autho- 
rity, he  may  have  varied  from  it  in  some  respects.  If  not, 
this  defendant  would  be  equally  entitled  to  notice  whether 
the  arrest  were  an  hour  or  a  day  afterwards.  [Jldenan^ 
B. — ^In  Beechey  v.  Sides,  no  part  of  the  act  done  wis 
within  the  authority ;  but  the  judgment  proceeded  on  the 
ground  that  the  defendant  bond  fide  believed  that  he  wss 
acting  under  the  authority  of  the  act.]  But  here,  there 
was  no  information  given  by  any  party  who  saw  the  injury 
done.  In  Cook  v.  Leonard  (a).  Bay  ley,  J.,  says — ^''If  an 
officer  does  any  act,  part  of  which  is,  and  part  of  which  is 
not,  authorized  by  the  statute,  the  mere  excess  of  autho- 
rity does  not  deprive  the  officer  of  that  protection  which 
is  conferred  upon  those  who  act  in  execution  of  it;  but 
where  there  b  a  total  absence  of  authority  to  do  any  part 
of  that  which  has  been  done,  the  party  is  not  entitled  to 
that  protection."  That  case  is  a  strong  authority  in  favour 
of  the  plaintiff.  Where  a  constable  acted  without  a  war- 
rant, and  not  on  his  own  view,  he  was  held  not  to  be  enti- 
tled to  the  protection  of  the  24*  Geo*  S,  c.  44,  s.  8 :  PostU' 
thwaite  v.  Gibson  {b),  Parton  v.  Williams  (c).  [Lord 
Abinger,  C.  B. — No  doubt  of  that ;  all  turns  on  the  words 
of  the  7  &  8  Geo.  4.  Alderson,  B. — Surely  the  constable 
must  be  entitled  to  notice  when  he  is  in  the  wrong ;  when 
he  is  in  the  right  he  does  not  need  it]  But  not  when  be 
is  totally  in  the  wrong. 

(a)  6  B.  &  G.  351 ;  9  D.  &  R.         (b)  SEsp.  226. 
339.  (c)  3  B.  &  Aid.  330. 
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Ludlow,  Seijt.^  {Whateley  with  him),  eontri. — ^It  may   Exeh,ofPUat, 
be  admitted  that  the  defendant  acted  illegally ;  the  only     v^lf^^L^ 
question  is^  whether  he  did  not  so  act  under  circumstances      Ballinoer 
which  gave  him  a  reasonable  ground  for  believing  that  he       FsaBis. 
was  acting  band  fide  in  pursuance  of  the  statute ;  which 
is  the  criterion  laid  down  by  Lord  Tenierden  in  Beechey 
V.  Sides.    But  the  learned  judge  ruled  without  qualifica- 
tion that  the  defendant  acted  illegally,  and  left  to  the  jury 
only  the  question  of  damages.    There  can  be  no  doubt 
that  the  injury  committed  by  the  plaintiff  was  wilful  and 
malicious  within  the  meaning  of  the  statute.     [He  was 
then  stopped  by  the  Court.] 

'  Lord  Abinobr,  C.  B.-^The  Court  are  all  of  opinion 
that  the  rule  should  be  absolute.  It  may  be  taken  that 
the  officer  acted  illegally ;  but  the  question  is,  whether  he 
acted  in  pursuance  of  a  supposed  authority  given  by  the 
act  of  parliament.  To  enter  into  very  nice  distinctions, 
for  the  purpose  of  shewing  that  the  act  was  quite  precisely 
within  the  scope  of  the  authority,  would  be  very  invidious, 
and  very  disastrous  to  public  officers.  In  this  case  it  is 
clear  that  the  officer  must  have  been  close  by  when  the 
a€t  was  done ;  whether  he  was  within  sight  or  not  does  not 
appear :  then  some  sort  of  statement  having  been  made  to 
him  by  some  person  who  saw  the  act  done,  he  takes  the 
plaintiff  into  custody,  and  detains  him  for  a  short  time,  until, 
a  horse  being  delivered  up  as  a  security  for  satisfaction  of 
the  damage,  he  is  discharged  from  custody.  It  is  ques- 
tionable whether  the  injury  arose  from  negligence,  and  it 
might  not  therefore  be  within  the  act ;  the  by-standers, 
however,  evidently  thought  it  was  malicious,  for  they  laid 
hold  of  the  plaintiff  to  detain  him  in  consequence.  Then 
it  seems,  although  the  defendant  might  be  mistaken,  that 
he  meant  to  act  under  the  act  of  parliament ;  and  the  very 
moderate  damages  given  by  the  jury  show  their  opinion 
that  he  acted  bond  fide.    We  should  take  away  the  pro- 
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MjccH.  of  Pkat,  tection  given  by  the  statute,  if  we  w^re  to  say  that  where 
^,^^^^^J^    there  is  a  doubt  as  to  the  authority  of  the  party»  but  none 
Ballikoer     as  to  his  motives,  he  should  not  have  the  opportunity 
Ferris.       which  the  legislature  designed  to  give  him,  of  tendering 
amends.    The  very  purpose  for  which  the  act  gives  him 
that  opportunity  supposes  him  unable  to  justify  the  £icts; 
he  requires  notice    that  he  may  tender  amends*     We 
think  it  is  clear  that  the  defendant  acted  under  the  sup- 
posed authority  of  the  statute* 

BoLLAND,  B.,  concurred. 

Aldeeson,  B. — ^It  is  clear  also  that  under  s.  41  of  the 
same  act,  the  plaintiff  would  not  have  any  costs,  because 
there  is  no  certificate  of  the  Judge's  approbation. 

Gurnet,  B.,  concurred. 

Rule  absolute. 


Norton's  Bail. 
itisnotneces-    JLN  this  case,  J,  Jervis  objected  to  the  justification  of 

•ary  to  state  in  ,    ,.  ,  i    i  i  •  i*  i     .«    •■. « 

a  notice  of  jus-  town  bail,  on  the  ground  that  the  notice  of  bail  did  not 
whethCT  the*"*'  ®***®  whether  the  bail  would  justify  in  person  or  by  afr 
bail  intend  to     davit.    But  the  Court  over-ruled  the  objection,  and  the 

jiutify  in  person         ,  ^  •'  ' 

or  by  affidavit,    bail  justified*    He  then  applied  to  the  Court  that  the 

costs  of  justification  might  not  be  allowed,  on  the  above 
ground. 

Per  Curiam. — That  is  no  ground  of  exemption.  The 
bail  have  justified  as  to  the  property  mentioned  in  this 
notice. 
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Bxeh,  of  Pletu, 
1836. 

Doe  cL  Read  9.  Roe. 

rVlGHTMAN  moved  for  judgment  against  the  casual  An  affidavit, 
ejector,  on  an  affidavit  stating  that  the  copy  of  the  de-  ^y°Jf\^'de. 
claration  had  been  delivered  to  a  servant  of  the  tenant  in  deration  in 

ejectment  had 

possession,  who  was  left  in  care  of  the  premises.  [Lord  been  delivered 
Abinger^  C.  B. — That  is  not  enough ;  the  tenant  may  Ihe'tenanTin^^ 
have  had  no  notice  of  it.!     Perhaps  the  Court  will  grant  poMe«»[on,  who 

J  *^  ®  was  left  in  care 

a  rule  to  shew  cause,  and  if  the  tenant  has  had  no  notice,  of  the  premises, 

be  may  state  that  by  affidavit,  move  for  judg- 

ment against 
the  casual 

Lord  Abikger,  C.  B. — The  tenant  may  shew  cause,  ejector,  and  the 

and  say  that  your  affidavit  does  not  shew  that  he  has  had  even  grant  a 

any  notice  of  it.     You  must  go  further,  and  shew  that  the  ™J^^oJ*',„'^h 

servant  has  authority  to  receive  papers  and  letters  for  the  **»  affidavit. 
tenant. 

Rule  refused. 


MusPRATT  f>.  Gregory. 

X  RESPASS  for  taking  and  detaining  a  boat  or  vessel  Salt  was  manu- 
of  the  plaintiff,  called  a  flat.  p'^iJ^  JJ,^  .^ 

The  plea  set  out  at  length  an  indenture  dated  1 9th  ApriL  certain  salt 

^  ^  ^  1-      '    works,  andcar- 

1830,  being  a  grant  by  one  W.  Fumival  o(  several  annuities  ned  away  in 
issuing  out  of  certain  salt  works,  situate  at  Wharton^  in  the  chasers,  which'' 
county  of  Chester,  toF.  Kemble  and  F.  Lock,  as  trustees  for  pu^^Vf*l^ing 
the  several  annuitants ;  and  stated  that  the  boat  or  vessel  of  ^^^^  ^^h  it 

into  a  cut  or 

the  plaintiff  in  the  declaration  mentioned,  being  in  a  cer*  canal  on  the 
tain  cut  or  canal,  part  of  the  premises  in  the  said  inden-  munimlng  with 
ture  mentioned,  upon  which  the  several  annuities  were  » P^^Uc  naviga* 

■  tion.     The  boat 

charged  or  chargeable,  and  out  of  which  they  were  yearly  of  the  plaintiff, 

an  alkaJi  roanu* 
facturer,  was 
lying  in  this  cut  or  canal  for  the  purpose  of  receiving  and  carrying  away  salt  bought  by  him  for 
the  purposes  of  his  manufacture: — Held,  (Parker  B.,  dissentiente),  that  she  was  not  privileged  from 
distress  for  arrears  of  an  annuity  issuing  out  of  the  land  on  which  the  salt  works  were  erected, 
and  granted  by  the  manufacturer  and  seller  of  the  salt. 
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Exeh.  of  Pleat,  issuing  and  payable,  the  defendant^  at  the  said  time  when 

^     &Cm  as  the  servant  and  bailiff  of  the  said  jF.  Kemble  and 

MuspRATT      F.  Lock,  and  by  their  command,  seised  and  took  the  said 

Greoort.      boat  or  vessel,  so  then  being  and  lying  in  the  said  cat  or 

canal,  &c.,  as  and  for  a  distress  for  the  arrears  of  the  said 

annuities,  &c.  &c. 

Replication,  that  before  any  of  the  said  times  when  ftc, 
the  plaintiff  was,  and  thence  hitherto  hath  been  and  still 
is,  a  manufacturer  and  trader  and  dealer  in  certiun  alkaf- 
lies,  to  wit,  a  certain  alkali  called  black  ash,  and  a  cer- 
tain other  alkali  called  white  ash,  and  during  all  the  time 
aforesaid  has  exercised  and  carried  on  such  manufacture, 
trade,  and  dealing  as  aforesaid^  to  wit,  at  certain  premises 
of  him  the  plaintiff  in  the  county  of  Lancaster  f  and  during 
all  the  time  aforesaid,  he  the  plaintiff  hath  from  time  to 
time  made  and  manufactured  divers  great  quantities  of 
such  alkalies,  and  dealt  in  and  sold  the  same  as  aforesaid, 
which  said  manufacture,  trade,  and  dealing,  was  a  usefiil 
manufacture,  &c.,  and  of  great  benefit :  and  the  plaintiff 
further  says,  that  for  the  purpose  of  such  manufacturing 
and  making  such  alkalies  as  aforesaid,  great  quantities  of 
salt  are  required,  which  are  used  in  the  making  and  manu- 
facturing such  alkali  as  aforesaid ;  and  that  during  all  the 
time  aforesaid,  the  plaintiff  had  occasion  for  and  required 
great  quantities  of  salt  for  such  purposes  aforesaid ;  and 
that  the  plaintiff,  for  a  long  time  before  any  of  the  times 
when  &c.,  was  used  and  accustomed  from  time  to  time  to 
use  and  employ  the  said  boat  or  vessel  in  the  declaration 
mentioned,  for  the  purpose  of  and  in  bringing,  fetching, 
and  carrying  divers  great  quantities  of  salt  to  the  plain- 
tiff's premises,  to  be  used  by  him  in  such  manufacture  as 
aforesaid,  from  the  salt  works  hereinafter  mentioned,  which 
said  salt  was,  during  all  that  time,  from  time  to  time  re- 
ceived in  and  by  such  boat  in  the  said  cut  or  canal,  at  the 
place  in  which  she  was  so  seized  and  taken  as  aforesaid, 
and  thence  was  carried  in  and  by  the  said  boat  down  the 
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«aid  cut  or  canal  into  a  certain  riTer  or  navigationi  and  Bsdu  of  Piea§, 
thence  by  certain  other  rivers  and  navigations  to  the  plain- 


said  premises:  and  the  plaintiff  further  says,  that  Muspratt 
long  before  the  said  F.  Kemble  and  P.  Loekf  or  either  of  oaEooET. 
theiUi  had  anything  or  any  interest  or  rent  in  or  out  of  the 
said  premises  in  the  plea  mentioned^  or  any  of  them,  and 
before  the  making  of  the  said  indenture  of  &c.|  to  wit,  on 
the  1st  o{  April,  18S0,  the  said  W.  Fumivalf  being  so  as 
aforesaid  interested  in  and  possessed  of  the  said  premises 
in  the  plea  in  that  behalf  mentionedi  made  and  erected 
certain  salt  works,  to  wit,  the  said  works,  in  and  upon  the  . 
said  premises  in  the  plea  mentioned,  and  near  and  close  to 
the  said  place  where  the  said  boat  was  so  seized  as  afore- 
said; and  the  said  W.  F.,  to  wit,  then,  for  the  purpose  of 
enabling  the  subjects  (a)  of  this  realm  who  should  have 
occasion  to  purchase  salt  at  the  said  salt  works,  to  fetch 
the  same  therefrom,  and  to  receive  the  same  there,  and  to 
carry  the  same  away  in  boats,  and  for  the  purpose  of  en- 
abling the  tenants  and  occupiers  of  the  said  premises  and 
salt  works  to  have  the  charge  and  loading  of  such  boats, 
did  make,  dig,  and  cut  the  said  cut  or  canal  in  the  plea 
mentioned,  near  and  close  and  up. to  the  said  salt  works, 
and  which  said  cut  and  canal  communicated  with  a  certain 
river  or  navigation,  being  a  public  high  road :  and  the  said 
W.  F.,  and  the  tenants  and  occupiers  of  the  said  premises 
and  salt  works,  always  since  the  erection  of  the  said  salt 
works,  and  the  digging  and  making  the  said  cut  or  canal, 
from  time  to  time  made  and  manufactured  salt  there, 
to  wit,  on  the  premises  in  the  plea  mentioned,  and  sold 
and  disposed  of  the  same  there  as  an  article  of  trade  and 
merchandize,  and  delivered  and  supplied  such  salt  so  made 

(a)  On  the  hearing  of  the  argu-  and  by  consent,  the  replication 

ment,   it  was  suggested  by  the  was  amended,  by  reading  "a// the 

Court  that  it  did  not  appear  with  subjects  of  this  realm,  &c. ;"  and  in 

sufficient    certainty  from    these  asubsequent paragraph, ''a// per- 

words,  that  the  manufacture  and  sons,  &c." 
sale  of  the  salt  was  a  public  trade; 
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Ertih.  df  Pie<tt»  to  [all]  persons  desirous  of  buying  and  taking  away  ihe 
^  same  in  boats,  at  the  said  place  in  the  said  cut  or  caud 
MusPBATT  where  the  said  boat  was  when  she  was  so  seized  as  afoie^ 
Gr^oort.  said,  and  such  persons  have  always  during  the  time  last 
aforesaid  taken  away  the  same  in  their  said  boats  along 
the  said  cut  or  canal :  and  the  plaintiff  further  Bayu,  that 
shortly  before  the  said  time  when  &c*  in  the  declazadoo 
mentioned,  having  occasion  for  salt  for  the  purpoaes  of  hit 
said  manufacture,  he  did,  in  order  to  get  salt  for  the  piir^ 
poses  aforesaid,  send  and  take  his  said  boat  or  vessel  into 
the  said  cut  or  canal  to  the  said  salt  works,  to  a  part  of 
the  said  cut  or  canal,  being  the  place  where  salt  so  made 
on  such  premises  as  aforesaid  was  at  that  time  usually  sold 
and  delivered  by  the  tenants  and  occupiers  of  the  said  sak 
works  and  premises  to  persons  buying  salt,  and  fetching 
and  taking  away  the  same  in  boats  from  the  said  salt 
works:  and  the  plaintiff  says,  that  at  the  time  of  the  seis* 
ing  and  taking  and  carrying  away  the  said  boat  as  in  the 
said  declaration  mentioned,  the  said  boat  was  in  the  said 
cut  or  canal  for  a  temporary  purpose  only,  and  for  the 
benefit  of  trade  and  manufacture,  to  wit,  for  the  purpose 
of  obtaining,  receiving,  and  taking  the  salt  from  the  said 
salt  works,  and  the  tenants  and  occupiers  thereof  as  afore* 
said,  to  be  carried  to  the  said  manufactory  and  premises 
of  the  plaintiff,  and  there  to  be  used  in  the  said  manufac- 
ture as  aforesaid,  and  for  the  purposes  of  the  plaintiff's  trade 
and  manufacture  as  aforesaid;  and  that  the  said  boat  had 
not  then  been  or  remained  there,  or  upon  any  of  the  pre- 
mises in  the  plea  mentioned,  for  any  long  or  unreasonabk 
time  in  that  behalf,  for  that  purpose,  or  for  any  other  pur- 
pose ;  and  the  plaintiff  during  all  the  time  aforesaid  was  a 
stranger,  and  not  privy  to  any  of  the  parties  or  persons  in 
the  plea  mentioned,  or  any  or  either  of  them,  in  estate  €X 
otherwise,  and  had  not,  during  any  of  the  times  aforesaid, 
any  notice  or  knowledge  of  the  said  deeds,  rent-charges, 
or  arrears  of  rents,  or  of  amy  of  them;  and  the  said  boat 
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or  vessel  being  in  the  said  cut  or  canal  for  such  temporary  Exch,  of  PUas, 
purpose  as  aforesaid^  and  for  the  benefit  of  trade  and  ma-         ^odd. 
nufacture  as  aforesaid,   the  defendant,  at  the  said  time 
when  &C.9  wrongfully  committed  the  said  trespasses,  &c. 
Verification. 

General  demurrer  and  joinder.  The  point  stated  for 
argument  in  the  margin  on  behalf  of  the  defendant  was, 
that,  under  the  circumstances  disclosed  in  the  replication, 
the  boat  was  not  privileged  from  distress. 

The  case  was  argued  in  Easier  Term,  by 

W.  H.  Watson^  in  support  of  the  demurrer. — The  plain- 
tiff's boat  was  not  under  the  circumstances  privileged  from 
distress.  All  the  cases  in  which  such  privilege  has  been 
allowed,  stand  on  the  ground  of  public  convenience.  The 
principle  is  thus  stated  by  Dallas,  C.  J.,  in  Gilman  v. 
Elton  {a) :  *^  On  the  principle  of  public  convenience,  a 
rule  has  been  adopted  in  favour  of  trade  and  commerce ; 
and  as  the  landlord  is  protected  under  the  general  right 
of  distraining,  so  goods  of  a  certain  description,  and  in 
certain  situations,  are  protected  in  favour  of  trade  and 
commerce.  The  exception  has  been  clearly  laid  down : — 
*  Goods  delivered  to  any  person  exercising  a  public  trade 
or  employment,  to  be  carried,  torought,  or  managed  in  the 
way  of  his  trade  or  employ,  are,  for  that  time,  under  a 
legal  protection,  and  privileged  from  distress  for  rent  (Jb). '  ** 
Now,  the  present  is  merely  the  case  of  a  party  sending  his 
boat  for  goods  for  his  own  private  and  individual  conve- 
nience: it  is  not  sent  to  be  carried,  wrought,  or  managed. 
[Alderson,  B. — So,  where  a  horse  is  sent  to  a  smith's  shop 
to  be  shod,  it  is  for  the  private  convenience  of  the  party 
sending].  But  the  horse  must  be  sent  there  for  that  pur- 
pose; and  the  trade  of  a  farrier  is  a  publicly  recognised 
trade;  he  had  a  lien  at  common  law;  and  that  will  be  found  to 


(</)  :3  Brod.  Sr  B.  80  ;  6  Moore, 
243. 

VO!..   I.  U  U 


(6)   GUhonrn    v.   Hurst^   Salk. 
250. 

M.  W. 
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^'^\qop^^*  have  been  the  case  in  all  the  instances  where  the  privilege 
v^.....^^.-^  has  been  allowed,  when  they  come  to  be  examined.  The 
MuspRATT  right  of  lien  in  the  tradesman,  and  the  privilege  of  the 
Greqort.  goods  from  distress,  are  almost  in  effect  convertible  terms. 
In  Gisboum  v.  Hurst,  the  privilege  is  stated  to  belong  to 
goods  delivered  to  any  person  exercising  a  public  trade, 
to  be  carried,  wrought,  or  managed,  &c.  Here  the  boat 
was  not  delivered  to  any  person  at  all,  but  remained  in 
the  control  of  the  plaintiff  by  his  servant*  In  that  case, 
goods  delivered  to  a  carrier  were  held  privileged,  on  the 
express  ground  that  his  is  a  public  trade.  On  the  same 
ground,  goods  landed  at  a  wharf,  and  deposited  there  till  an 
opportunity  for  sale  occurred,  were  held  privileged  from  dis- 
tress for  rent  due  for  the  wharf.  Thompson  v.  Mashiter  (a). 
[Parke,  B. — A  horse  going  to  a  public  market  is  not  deli- 
vered to  be  carried,  wrought,  or  managed  :  yet  he  is  pro- 
tected.(i).  Lord  Abinger,  C.  B. — The  question  in  all 
these  cases  appears  to  be,  whether  the  trade  is  so  carried 
on  as  that  the  goods  of  other  persons  are  necessarily  to  be 
seen  on  the  premises — whether  it  be  a  trade  which  con- 
sists in  receiving  the  goods  of  other  persons].  In  Rede 
V.  Burley  (c),  where  wool  was  put  by  a  clothier  to  a  spin- 
ner to  spin,  and  the  clothier  came  with  a  horse  to  carry 
away  the  yarn,  and  because  the  spinner  had  no  beam  or 
weights  to  weigh  it,  the  clothier  and  spinner,  by  leave  oft 
neighbour,  who  had  a  beam  and  weights  in  his  house, 
brought  the  horse  thither,  and  entered  to  weigh  the  yam, 
and  while  they  were  there,  the  landlord  of  the  house 
distrained  the  horse  and  the  yarn  for  his  services— it 
was  held  that  they  were  not  distrainable ;  but  that  also 
was  on  the  ground  that  the  trade  of  a  clothier  is  pro  bono 
publico,  and  the  weighing  a  necessary  part  of  the  trade. 

(a)  8  Moore,  260;   1   Bing.      260;  2  Vent.  SO;   2  Lutw.  1161. 
283.  (c)  Cro.  Eliz.  649, 596 ;  }ifxf% 

(6)  Fowkes  v.  Joyce,    3   Lev.      Rep.  68. 
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So,  in  Adams  v.  Grane  (a),  goods  sent  to  an  auctioneer  for  ^'^*-  ?/^'*^'» 
sale  were  held  privileged;  for  lie  is  only  a  factor  of  a     - 
peculiar  kind,  and   his  also  is  a  public  recognised  trade.      Muspratt 
The  case  of  Fowkes  v.  Joyce,  which  extended  the  exemp-      greoort. 
tion  to  cattle  in  their  way  to  market,  has  been  questioned  ; 
and  there  relief  was  given  in  equity,  on  the  ground  of 
fraud.      Wood  v.  Clarke  (b)  is  another  authority  in  favour 
of  the  defendant;  because  there,  machinery  delivered  to  a 
weaver  to  be  used  in  his  house  for  the  manufacture  of 
materials  also  delivered  to  him,  was  held  not  to  be  pro- 
tected.    So  the  boat  here  was  only  the  machine  by  which 
the  goods  were  to  be  conveyed  ;  and  it  was  not  in  use  at 
the  time  of  the  seizure.     It  is  not  necessary  that  such 
vehicles  should  wait  on  the  premises  of  the  tradesman. 

Crompion,  contrd. — The  greatest  inconvenience  and  in- 
jury must  result  to  trade,  if  the  protection  is  not  to  be 
allowed  in  such  a  case  as  this :  and  the  argument  ab  in- 
eonvenienti,  in  general  the  weakest,  is  here  the  strongest 
argument  that  can  be  applied ;  because  the  privilege 
exists  only  on  the  ground  of  the  convenience  of  trade.  It 
is  said  that  it  is  not  necessary  for  vehicles  of  this  kind  to 
wait  upon  the  premises  subject  to  the  rent  charge ;  but 
how  otherwise  are  they  to  carry  home  the  produce  of  the  - 
manufacture?  At  extensive  works,  such  as  salt-works,  it 
must  continually  happen  that  they  must  wait  for  their  turn 
to  be  loaded.  So  at  coal-works,  a  number  of  carts  are 
continually  to  be  seen  waiting  to  be  loaded,  the  horses 
being  put  by  for  the  time.  So  at  a  wharf — and  it  may 
be  fairly  said  that  this  is  a  wharf  within  the  meaning  of 
the  rule — the  vessels  must  wait  to  receive  their  cargo  in  their 
turn.  Nothing  can  be  more  inconvenient,  or  more  preju- 
dicial to  trade,  than  that  a  boat,  lying  to  be  loaded  in  one 
of  the  private  cuts  which  occur  so  frequently  on  all  navi- 

(a)  I  C.  &  M.  380.  (A)  1  C.  &  J.  184, 

uu2 
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1836  o  »  e 

^  '  ^  which  may  have  been  in  arrear  for  years.  A  vehicle  for 
MuspRATT  fetching  or  carrying  the  produce  of  a  manufacture  is  alto- 
Gregory.  gether  different  from  an  implement  of  trade.  It  is  neces- 
sary, or  at  least  highly  convenient,  that  the  produce  should 
be  carried  home  in  the  vehicle  of  the  buyer.  {^Alder* 
sofif  B. — You  do  not  aver  that  it  was  necessary  that  the 
barge  should  come  into  the  possession  of  the  manufac- 
turer]. It  was  on  his  premises  by  authority  of  law,  for 
the  general  convenience  of  trade ;  that  is  enough.  It  is 
only  that  the  purchaser  of  the  article  is  his  own  carrier. 
The  rule  laid  down  by  Blackstone  (a),  Lord  Coke  (6),  &c, 
that  ''  valuable  things  shall  not  be  distrained  for  rent, 
for  benefit  and  maintenance  of  trade,  which,  by  conse- 
quent, are  for  the  common  wealth,  and  are  there  byauihth 
riiy  of  law'* — does  not  mean  that  they  must  be  on  the 
premises  of  a  trader  compellable  by  law  to  take  them  in ; 
the  words  '^  by  authority  of  law*'  are  used  only  by  way  of 
contradistinction  from  an  authority  in  fact ;  and  have  re- 
ference merely  to  the  keeping  of  an  open  place,  to  which 
all  persons  may  come  in  the  course  and  for  the  purposes 
of  trade :  not  describing  a  legal  compulsion^  but  a  legal 
licence  to  be  there  ;  such  as  would  amount  to  an  excuse 
for  a  trespass.  And  the  instances  there  given  of  the  rule — 
of  a  horse  in  a  smith's  shop  or  in  a  hostry,  cloth  in  the 
weaver's  or  tailor's  shop,  &c.,  are  stated  merely  as  illustra- 
tions of  it.  If  this  construction  be  correct,  the  goods 
may  be  said  to  be  there  by  authority  of  law,  if  for  the 
purposes  of  trade,  however  private  the  contract  may  have 
been.  Brown  v.  SheviU  (e)  is  strongly  in  favour  of  this  view 
of  the  case.  There,  a  carcass  in  the  shop  of  a  butcher,  to 
whom  the  beast  had  been  sent  to  be  slaughtered,  was 
held  protected  from  distress :  and  Patteson,  J.,  says—- 
"  Then   a   question  is   made,   whether    the   trade  of  a 

(a)  3  Comin.  8.  (6)  Co.  Litt.  47-  a. 

(c)  2  Add.  &  Ellis,  138;  4  Ne?.  &M.  277. 


TRINITY  TERM^  6  WILL.  IV. 


641 


muspratt 
Greoory. 


butcher  be  a  public  one.     What  is  meant  by  public  I  do  ^'c*-  ^f  P^a*, 
not  understand.     A  common  carrier  and  an  innkeeper  are 
bound  to  take  in  goods  sent  to  them  for  the  purposes  of 
their  trade.     If  that  be  the  distinction  pointed  at,  I  can 
understand  it.     But  a  tailor  is  not  obh'ged  to  take  in  cloth 
to  be  cut  by  him  (a) ;  so  that  I  do  not  see  how  we  can  make 
such  a  distinction  available  for  the  purposes  of  the  present 
question."     [Aldersan,  B. — A  factor^  also,  is  not  compel- 
lable to  receive  goods].    Rede  v.  Burley  is  the  case  always 
referred  to  as  giving  the  widest  construction  of  the  rule  in 
favour  of  trade.     As  commerce  advanced,  it  was  found 
absolutely  necessary  to  relax   the   strictness  of  the  old 
feudal  rules  as  to  distresses,  in  its  favour ;  and  that  case 
goes  the  whole  length  to  which  the  present  plaintiff  seeks 
to  carry  the  rule.     It  was  not  averred  there  that  it  was 
necessary  for  the  purposes  of  trade  that  the  horse  or  yam 
should  be  on  the  premises  out   of  which  the  rent  issued. 
Walmsley,  J.,  who  differed  from  the  other  Judges,  dis- 
sented on  the  ground  that  it  was  not  a  common  beam,  or 
place  for  weighing,  but  that  the  horse  was  in  the  house  of 
a  mere  private  person  ;  but  he  agreed,  that  an  inn,  or  a 
mill,  or  a  farrier's  shop,  was  such  common  place  as  would 
have  given  the  protection ;  that  is,  any  place  where  the 
party  had  a  right  to  go  by  the  tacit  permission  of  the  law. 
But  the  doctrine  of  the  other  Judges  goes  the  full  length 
of  comprehending  the  present  case.     The  goods  were  not 
distrained  for  rent  of  the  premises  where  they  were  de- 
livered ;  and  not  merely  the  goods,  but  the  vehicle  also 
which  went  to  fetch   them  was  protected ;  and  that  as 
against  the  distress  of  a  landlord  having  nothing  to  do 
with  the  premises  where  the  trade  was  carried  on.     The 
protection  was  allowed,  merely  because  the  Court  saw  on 
the  face  of  the  plea  that  it  was  necessary  for  the  con- 


(a)  It  ap|>ear5  to  have  been  an- 
ciently considered  otherwise ;  see 
the  casei«   cited  in  argument   in 


Frtimis  V.   Wyatt,  3  Burr.  1499, 
and  in  Adams  v.  Grane,  1  C.  &  M. 

;H84. 
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Ejcch.  of  Pkas,  venience  of  trade  that  it  should  be  so :  **  the  cause  of  tbe 

^     bringing  privilegeth  them.*'     And  one   of  the  Judges, 

MuspRATT     Owen,  J.y  held  them  protected  on  tbe  additional  ground 

GREooET.  ^^^^  ^^^y  ^l^&ys  ^ere  in  the  possession  of  him  who  brought 
them.  The  decision  in  Wood  v.  Clarke  proceeded  on  tbe 
ground  of  the  interest  a  workman  has  in  his  tools  of  trade: 
that  is  altogether  different  from  the  privilege  of  the  owner 
of  goods  sent  to  be  manufactured.  Tbe  main  ground  of 
the  decision  in  Francis  v.  Wyait  (a),  where  a  carriage 
standing  at  a  livery-stable  keeper's  was  held  not  to  be 
privileged,  was,  that  it  was  there  for  a  permanency,  not 
for  a  temporary  purpose ;  that  case  is  no  distinct  authority 
that  the  trade  must  be  of  a  public  nature.  In  Gilmau  t. 
Elton  (6),  Parkf  J.,  says,  '*  the  case  in  Cro.  Eliz.  (c)  is 
strong  to  shew  that  it  is  the  trade  which  is  favoured,  not 
the  individual."  Thompson  v.  Mashiter  is  also  strongly  in 
favour  of  the  plaintiff;  for  this  is  in  effect  a  wharf— a 
place  where  goods  are  discharged  and  loaded  on  the  banks 
of  a  canal  or  cut.  In  Adams  v.  Grane,  again,  Bayley,  B., 
puts  the  privilege  on  the  broad  ground  that  it  is  for  the 
convenience  and  benefit  of  trade  in  general.  It  cannot  be 
conceived  that  any  landlord  would  give  credit  to  his  tenant 
on  the  presumption  that  boats  waiting  to  be  loaded  with 
his  manufacture  were  his  own.  The  plaintiff  was  on  these 
premises  for  a  temporary  purpose,  connected  with  and 
for  the  benefit  of  trade,  under  the  authority  of  law,  as 
properly  construed,  and  under  circumstances  in  which  do 
presumption  could  arise  that  the  property  was  the  occu- 
pier's. The  rule  ought  not  to  be  limited  to  the  particular 
instances  which  have  actually  been  decided  upon,  many  of 
which  occurred  in  a  comparatively  rude  state  of  society, 
and  were  in  fact  cases  of  much  less  inconvenience  and 
detriment  to  commerce  than  such  as  the  present. 

But  it  may  perhaps  be  questionable,  whether  the  goods  of 

(a)  3  Burr.  1498 ;  1  Black.  483.  (6)  3  Brod.  &  B.  83. 

(e)  Rede  v.  Bitrley* 
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the  plain  tiff*,  a  stranger,  were  distrainable  at  all  for  this  rent  Exeh,  of  Pleat, 
charge.     The  doctrine  laid  down  in  Com.  Dig.,  Distress,  ^ 

B.  S,  that  the  goods  of  a  stranger  can  in  no  case  be  dis-  Muspratt 
trained  for  a  rent  charge,  was  certainly  overruled  in  greoory. 
Safferyy.  Elgood  (a);  but  it  may  be  doubtful  whether 
that  authority  applies  to  a  case  where^  as  here,  the 
goods  are  on  the  premises  by  the  permission  and  invita- 
tion of  the  party  himself  by  whom  the  rent  charge  was 
granted. 

Watson,  in  reply. — No  case  can  be  found  where  the 
privilege  was  admitted  under  such  circumstances  as  the 
present.  If  the  party  abandons  the  actual  possession  of 
his  vehicle,  he  abandons  his  privilege  of  exemption  from 
distress.  It  is  not  shewn  that  there  was  any  necessity  to 
leave  this  boat,  or  that  the  usage  and  convenience  of  trade 
required  it.  Even  in  a  shop,  if  a  party  chose  to  come 
and  leave  his  vehicle  there,  it  would  be  distrainable. 
Broum  v.  Shevill  is  in  truth  strongly  in  favour  of  the 
defendant ;  it  was  the  butcher's  business  there  to  slaugh- 
ter the  beasts  sent  to  him.  The  authority  of  law,  as 
used  in  the  old  cases,  meant  compulsion  of  law — having 
reference  to  the  same  cases  to  which  the  right  of  lien 
was  then  supposed  to  be  confined.  Rede  v.  Burley 
seems  to  have  proceeded  on  the. ground  that  the  goods 
were  in  the  manual  possession  of  the  party  bringing 
them ;  and  the  horse  was  protected,  as  being  an  acces- 
sory to  the  goods.  The  case  of  beasts  going  to  a 
public  market  is  the  only  case  in  which  the  privilege 
has  been  allowed,  where  a  lien  does  not  exist : — the 
auctioneer  has  a  lien  for  lotting  and  cataloguing  the 
goods ;  the  factor  for  advances :  the  party  in  Rede  v. 
Burley  had  a  lien  for  the  weighing.  And  that  excepted 
case   is  put    on  the  ground  of  the  common  law  regard 

(a)  I  Ad.  &  Ell.  191;  3  Ncv.  t^-  M.34(). 
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Exch.  of  Pleas,  for  markets  and  fairs,  and  therefore  stands  clear  of  the 
^     Other  authorities    relating  to    the  delivery  of  goods  to 
MusFRATT     tradesmen.     And  the  law  acknowledges  no  distinction  as 
Greoort.      ^o  the  permission  or  invitation  of  the  occupier;  the  goods 
are  equally  d  is  trainable  whether  they  are  there  wrong- 
fully or  with  his  permission.     As  to  the  other  point  sug- 
gested, the  case  is  clearly  within  the  authority  of  Saffer^ 
v.  Elgood;  there  being  no  suggestion  of  title  paramoont 

Cur.  adv.  vmlL 

The  Court  being  divided  in  opinion,  in  the  present 
term  the  Judges  delivered  their  opinions  seriatim* 

Alderson,  B« — The  question  raised  upon  the  demurrer 
to  the  replication  in  this  case  is,  whether  the  boat,  stated 
to  have  been  distrained  for  rent  by  the  defendant,  was  by 
law  distrainable  under  the  circumstances  disclosed  in  these 
pleadings.     [His  Lordship  stated  the  replication]. 

The  leading  case  on  this  subject  is  that  of  Simpson  v. 
Hartopp  (a),  in  which  Lord  C.  J.  Willes,  in  delivering  the 
judgment  of  the  Court,  goes  very  fully  into  the  law  on 
this  point.  He  lays  it  down,  that  there  are  five  ^orts  of 
things  which  at  common  law  were  not  di&trainable : 

1st.  Things  annexed  to  the  freehold. 

2nd.  Things  delivered  (o  a  person  exercising  a  public 
trade,  to  be  carried,  wrought,  or  managed  in  the  way  of 
his  trade  or  employ. 

3rd.  Cocks  or  sheaves  of  corn. 

4th.  Beasts  of  the  plough  and  implements  of  husbandry. 

5th.  Instruments  of  a  man*s  trade  or  profession. 

The  three  first  classes  are  absolutely  free  and  exempt  at 
common  law,  and  the  latter  sub  modo^  in  case  there  be  no 
sufficient  distress  without  them.    There  are  however  other 


(«)  WUlcs*  Rep.  512. 
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exemptions  not  here  enumerated  :  first,  chattels  in  actual   £-rcA.  of  PUas, 
use,  or  in  the  actual  possession  and  presence  of  the  owner  ^  '  ^ 

himself,  an  exemption  intended  to  prevent  a  breach  of     Muspratt 
the  peace ;  and  secondly,  the  instruments  or  vehicles  of      gaeoory. 
conveyance  of  goods  privileged  from  distress,  or  brought 
to  a  public  market  or  fair,  there  to  be  sold. 

Now,  of  the  exemptions  enumerated  by  Lord  C.  J. 
fVilleSf  it  is  plain  that  only  the  second  can  be  at  all  appli* 
cable  to  this  case.  We  must  first  inquire,  therefore, 
whether  this  boat  is  within  that  rule. 

It  is  a  chattel  brought  by  the  plaintiff  to  a  place,  where, 
according  to  the  pleadings,  a  public  trade  in  salt  is  carried 
on,  and  is  there  left  for  the  temporary  purpose  of  being 
loaded  with  that  article ;  whilst  it  remains  in  that  state,  and 
before  a  reasonable  time  for  so  loading  it  has  elapsed,  it  is 
distrained  for  rent  due  to  the  landlord  of  the  premises 
wherein  the  trade  in  salt  is  carried  on.  Such  are  the 
facts  of  the  case. 

The  boat  is  clearly  not  within  the  description  of  goods 
delivered  to  a  trader  to  be  carried  or  wrought,  (t.  e.  worked 
up  into  another  form),  in  the  way  of  his  trade  or  employ ; 
for  there  is  nothing  to  be  done  to  it ;  it  is  not  brought  to  be 
repaired  or  altered  in  any  way. 

Then,  is  it  delivered  to  be  managed  in  the  way  of  the 
trade  or  employ  of  the  person  to  whom  it  is  so  delivered  ? 

In  Simpson  v.  Hartoppy  the  word  'Mnanaged**  appears 
to  be  used  as  synonymous  with  "  manufactured."  But 
that  is  too  limited  a  sense  of  the  expression :  for  the 
Courts  have  held  tiiat  goods  sent  to  a  factor  by  a  mer- 
chant are  privileged  from  distress  under  this  head.  I  think, 
therefore,  that  it  extends  both  to  the  working  up  of  goods 
from  their  unwrought  state  into  a  new  form,  as  a  manu- 
facturer ;  and  also  to  the  dealing  with  the  goods  as  ar- 
ticles of  trade,  in  their  original  or  their  wrought  state  as 
articles  of  commerce,  as  a  factor.  And  the  true  principle 
seems  to  be,  that  where,  in  order  to  the  exercising  such  a 
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Exeh.  of  PUat,  public  trade  at  the  place  in  question,  it  is  necessary  dut 
^     the  goods  should  be  delivered  into  the  custody  of  the  per- 
MuspRATT     son  carrying  it  on  there,  the  law,  in  consideration  of  the 
Greoort.      benefit  which  the  commonwealth  derives  from  the  carry- 
ing on    of  the  trade,  protects   from  distress  the  goods 
so  delivered. 

This  is  the  reason  assigned  in  Simpson  v.  Hartapp, 
and  in  fVood  v.  Clarke.  The  principal  ground  which 
Lord  Lyndhurst  assigned  why  the  loom  was  not  privi- 
leged^  was,  that  it  was  not  necessary  for  the  protec- 
tion of  trade  that  such  privilege  there  should  exbt. 
Here,  also,  it  is  not  necessary  for  the  protection  of  trade 
that  the  boat  should  be  delivered  into  the  custody  of  the 
person  manufacturing  and  selling  the  salt.  The  trade  may 
well  be  carried  on  at  these  salt  works  without  the  posses^ 
sion  of  the  boat  being  parted  with  at  all  by  the  owner.  If 
he  retains  possession  of  it,  there  is  no  doubt  that  it  is  privi- 
leged ;  but  then  it  is  for  a  totally  different  reason,  vis. 
that  the  taking  it  would  lead  to  a  breach  of  the  peace, 
and  then  the  case  falls  within  another  exemption  before 
pointed  out.  The  instances  found  in  the  books,  of  the 
horse  in  the  smith's  shop;  of  the  cloth  sent  to  the  tailor; 
of  the  materials  sent  to  the  weaver ;  of  the  goods  sent  to 
the  factor ;  of  the  beast  sent  to  the  carcass  butcher ;  are 
all  cases  of  chattels  delivered  to  be  dealt  with  by  the  third 
person  in  the  way  of  his  trade,  under  circumstances  in 
which  his  trade  cannot  be  carried  on  at  that  place  unless 
the  goods  are  so  delivered. 

It  is  however  proper  to  advert  to  the  last  of  the  two 
exemptions  before  pointed  out,  in  addition  to  those  men- 
tioned by  Lord  C.  J.  Willes.  That  exemption  is,  where 
the  thing  distrained  is  the  instrument  of  conveyance  of 
goods  which  are  themselves  privileged,  or  which  are 
brought  to  a  public  fair  or  market.  And  this  is  another 
instance  of  the  same  principle,  viz.  a  protection  for  the  be- 
nefit and  convenience  of  trade.     The  article  must  be  con- 
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veyedy  and  it  is  privileged  from  distress;  thereforei  all  Exch.  of  puas, 
things  necessary  for  that  purpose  are  privileged  also.  Thus,  ^ 

the  horse  or  carriage  conveying  goods  is  so  privileged ;  and  Muspratt 
so  also  the  basket  or  package  in  which  they  are  enveloped,  grbgort. 
and  the  like.  So,  again,  cattle  going  to,  or  at,  a  fair  or  mar* 
ket  are  privileged  ;  and,  as  a  consequence  arising  out  of  the 
necessity  for  their  refeshment  on  their  passage  towards 
such  fair  or  market,  if  distant,  they  have  been  held  to 
be  privileged  duripg  any  temporary  agistment  on  the 
road  (a).  But  these  are  all  instances  of  a  privilege  aris- 
ing as  accessary  to  another  privilege.  And  although 
we  are  not  prepared  to  draw  any  distinction  between  the 
instrument  of  conveyance  to,  or  that  from,  the  place  where 
the  privileged  goods  to  be  thereby  carried,  are  situate, 
yet  we  think  that  the  privilege  is  not  to  be  extended  to 
the  conveyance  sent  for  goods,  which  are  not  themselves 
privileged  from  distress.  Now  here  it  is  abundantly  clear, 
that  the  salt  which  was  to  be  conveyed  by  this  boat  was 
not  itself  privileged  from  the  distress.  For  it  was  the 
property  of  Furnival  himself,  and  was  therefore,  as  his 
property,  clearly  liable  to  be  distrained  for  the  rent  due 
from  him  to  his  landlord.  Nor  can  this  case  fall  within 
the  rule  exempting  the  horse  or  carriage  conveying,  or 
which  has  conveyed,  goods  to  a  fair  or  market.  There  the 
privilege  arises  out  of  the  advantage  derived  to  the  public 
from  the  proper  supply  to  that  public  place  of  resort  and 
traffic.  In  Fowkes  v.  Joyce  (6),  it  was  held  that  cattle 
in  their  progress  towards  London  were  privileged ;  but 
the  Court  appear  to  have  proceeded  on  the  ground,  that 
there  was  no  solid  distinction  between  the  supply  of  a 
great  city,  and  the  supply  of  a  fair  or  market.  But  I  am 
not  aware  that  a  shop  carried  on  for  the  private  profit  of 
an  individual,  or  that  a  horse  bringing  home  goods  from 
a  fair  or  market,  for  the  individual  profit  of  the  purchaser, 

(fl)  2  Saund.  290  a,  note  7-  («)  3  Levinz,  260. 
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Exeh,  of  Pleat,  has  ever  been  held  to  be  within  this  rule :  nor  can  they,  as 
^  '   ^     I  think,  fairly   be   considered  within  the  principles  on 
MuspRATT     which  the  rule  appears  to  be  founded. 
Gregory.  '  ^^  ^^^  think  we  can  or  ought  to  decide  this  case  upoo 

what  may  appear  to  be  expedient.  If  we  adopt  such  prin- 
ciples of  decision,  we  shall  deprive  the  law  of  one  great  ad- 
vantage, viz.  certainty ;  for  that  which  appears  expedient 
to  one,  may  be  in  the  opinion  of  others  very  inexpedient. 
If  this  argument  were  well  founded,  it  would  have  un- 
doubtedly prevailed  in  the  case  of  the  livery  stable  keeper. 
Francis  V.  WyaiU  But  the  Court  there  adhered,  against 
their  own  views  of  expediency,  to  the  ancient  decisions;  and 
subsequent  experience  has  shewn  that  the  so  much  dreaded 
consequences  did  not  afterwards  arise  in  practice. 

Upon  the  whole,  therefore,  this  case  seems  to  me  not 
to  fall  within  any  decided  authority,  nor  within  any  of  the 
principles  upon  which  goods  have  hitherto  been  held  pri- 
vileged from  distress ;  and  that  being  so,  I  think  that  the 
replication  is  insufficient,  and  that  the  demurrer  must  be 
allowed. 

BoLLAND,  B. — The  question  for  the  opinion  of  the 
Court  in  this  case  is  raised  upon  a  demurrer  to  the  replica- 
tion ;  and  the  point  upon  which  we  are  called  upon  to 
decide  is,  whether  the  boat,  which  has  been  taken  as  and 
for  a  distress  for  the  arrears  remaining  unpaid  of  certain 
annuities  and  yearly  sums  mentioned  in  the  plea  of  the 
defendant,  was  liable  to  be  distrained. 

It  may  be  laid  down  as  a  general  rule,  that  all  goods 
that  are  found  by  a  landlord  on  the  premises  demised  to 
a  tenant  are  liable  to  be  distrained  by  the  landlord  for  rent 
due  to  him  in  respect  of  such  premises,  whether  the  goods 
be  the  property  of  his  tenant  or  of  a  stranger,  provided 
they  are  not  privileged  by  law  from  distress.  Lord  Chief 
Justice   Willes  in  Simpson  v.  Hartopp  (a),  (a  case  that 

(fl)  WUles,  512. 
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was   twice   argued^   and   fully  considered  by  the   Court  Exeh.  of  PUas, 
of  Common  Pleas),  states,  in  delivering  the  judgment  of    .^ 
the  Court,  that  there  are  five  sorts  of  things  which  at      Muspratt 
common  law  were  not  distrainable.  Greoort. 

1.  Things  annexed  to  the  freehold. 

2.  Things  delivered  to  a  person,  exercising  a  public 
trade,  to  be  carried,  wrought,  worked,  or  managed  in  the 
way  of  his  trade  or  employ. 

3.  Cocks  and  sheaves  of  com. 

4.  Beasts  of  the  plough  and  instruments  of  husbandry. 

5.  Tlie  instruments  of  a  man's  trade  or  profession. 
The  three  first  sorts  were  absolutely  free  from  distress, 

and  could  not  be  taken  by  the  landlord  though  there 
were  no  other  goods.  The  two  last  were  only  exempt  sub 
modOf  when  there  was  distress  enough  without  taking 
them.  Let  us  then  look  to  the  circumstances  under 
which  the  boat  in  question  was  taken,  in  order  to  ascertain 
whether  it  can  be  legally  brought  within  either  of  the  five 
grounds  of  exemption. 

The  plaintiff  contends  that  the  boat  was  not  liable  to  be 
distrained  ;  because  he  says  in  his  replication  that  he  is  a 
manufacturer  of  and  a  trader  and  dealer  in  alkalies, 
and  that  such  manufacture  is  a  manufacture  of  great 
public  benefit;  that  great  quantities  of  salt  are  required  in 
the  manufacturing  such  alkalies,  and  that  he,  as  such 
manufacturer,  requiring  salt  for  the  purpose  of  his  manu- 
facture^ sent  and  took  his  said  boat  to  the  salt  works  men- 
tioned in  his  replication,  and  that  at  the  time  of  the  seizing 
and  taking  the  said  boat,  it  was  at  the  said  salt  works  for 
a  temporary  purpose  only,  and  for  the  benefit  of  trade 
and  manufacture,  viz.  the  purpose  of  obtaining,  receiving, 
and  taking  salt  from  such  salt  works  to  his  manufactory, 
and  that  the  boat  did  not  remain  on  the  premises  for  any 
unreasonable  time. 

It  appears  to  me  to  be  clear  that  the  boat  of  the  plaintiff 
cannot  be  said  to  come  within  either  of  the  Ist^  3rd,  4th,  and 
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Exch.  of  Pleas,  5th  rules  of  exemption,  nor  can  it,  but  by  an  overstrained 
V  and  forced  construction,  a  construction  that  I  do  not  think 
MuspRATT  the  Court  can  adopt,  be  brought  within  the  Snd  rule 
Gregory.  ^^  exemption.  If  this  be  correct,  it  follows  then  that  the 
non-liability  to  distress  must  rest  upon  some  other  founda- 
tion ;  and  it  has  been  contended  at  the  bar^  that  it  can  be 
put  upon  the  benefit  to  trade  alone.  I  cannot  however 
find  any  authority  to  support  that  position,  to  the  extent 
that  is  in  this  case  contended  for.  Things  used  in  the 
way  of  trade  are  under  some  circumstances  not  liable 
to  distress : — a  horse  standing  in  a  smith's  shop  to  be  shod, 
or  in  a  common  inn ;  cloth  or  garments  in  a  tailor  s  shop ; 
materials  for  cloth  in  a  weaver's  shop ;  corn  or  meal 
sent  to  the  mill  or  market  (a) ;  goods  delivered  to 
any  person  in  the  way  of  his  trade,  or  to  a  carrier  for 
hire.  Gisboum  v.  Hurst  (6).  But  in  each  of  these  cases 
the  privilege  from  distress  is  put  on  other  grounds  than 
the  mere  benefit  of  trade.  The  reported  cases  that  come 
nearest  to  the  present  are  those  of  the  yam  carried  to  be 
weighed  at  a  private  beam,  if  in  the  way  of  trade.  Rede 
V.  Burley  (c) ;  or  of  the  horse  that  had  carried  com  to  a 
mill  to  be  ground,  and,  during  the  grinding  of  the  corn, 
was  tied  to  the  mill  door.  In  these  cases,  the  goods  and 
the  horse  taken  were  held  to  be  privileged  from  dis- 
tress for  rent ;  but  the  Court,  according  to  the  Reports, 
appears  to  have  mainly  proceeded  upon  the  ground 
of  the  goods  being  under  the  personal  care  of  their  owner 
at  the  time  of  the  taking  (d).  The  boat  in  the  present 
case  had  no  such  protection :  it  was  left  by  the  owner, 
and  the  privilege  contended  for  is  put,  as  attaching  to  the 
boat,  upon  the  benefit  to  trade  only.  As,  therefore,  it 
does  not  appear  to  me  that  the  boat  comes  within  either 
of  the  five  rules  of  exemption  laid  down  in  Co.  LUL  47.  s. 

(a)  Co.  Lit.  47.  a.  (d)  Noy,  68  ;    Cro.  Elii.  549  j 

(6)  1  Salk.  250.  1  Lord  Raym.  386 ;  3  Burr.  1498 ; 

(c)  Cro.  Eliz.  596.  1  Bl.  483. 
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and  pointed  out  by  the  Court  in  Simpson  v.  Hariopp^  and   Exch.  of  Pieaa 
as  the  owner  had,  by  leaving  the  boat,  taken  away  that     ^  ^°36,  ^ 
protection,  which,  in  Rede  v.  Burley^  was  thrown  round     Muspbatt 
the  goods,  and  was  the  ground  upon  which  the  Court  held      Gregory 
them  privileged  from  distress,  I  am  of  opinion  that  the 
boat  was  legally  distrained,  and  that  judgment  must  be  for 
the  defendant. 

Parke,  B. — The  facts  of  this  case,  as  they  appear  on  the 
pleadings,  and  so  far  as  they  are  necessary  to  be  stated, 
in  order  to  raise  the  point  discussed  before  us,  are  these : 

On  the  lands  out  of  which  the  annuity  issued,  the  manu- 
fhcture  of  salt  was  at  the  time  of  the  siezure  carried  on, 
and  the  produce  of  the  manufacture  was  then  sold  gene* 
rally,  as  an  article  of  merchandize,  to  all  persons  who 
chose  to  buy  it^  and  carry  it  away  in  their  boats.  The 
plaintiff's  boat  was  lying  in  a  canal  on  the  same  lands,  in 
the  place  where  the  salt  was  usually  sold  and  delivered 
to  customers,  and  for  the  purpose  of  receiving  on  board 
salt  by  him  intended  to  be  bought;  and  before  the  expira- 
tion of  a  reasonable  time  for  that  purpose,  was  distrained 
by  the  defendant.  The  fact  that  the  plaintiff  himself  car- 
ried on  a  trade,  and  wanted  the  salt  for  the  use  of  that 
trade,  as  alleged  in  the  replication,  I  do  not  think  it  ne- 
cessary to  consider.  It  does  not  appear  to  me  to  give 
the  barge  a  greater  privilege  than  if  it  were  sent  by  a 
person  not  a  trader ;  although  it  is  to  be  observed,  that, 
in  one  case,  some  of  the  judges  mention  the  trade  of  the 
owner  of  the  chattel  as  material;  Rede  v.  Burley  (a). 
The  question  then  is,  whether  the  boat  was,  under  these 
circumstances,  privileged  from  distress.  It  is  a  point  of 
some  importance ;  for  this  is  only  one  amongst  many  in- 
stances which  may  occur :  such  would  be  the  case  of  carts 
sent  to  be  loaded  in  a  wholesale  warehouse,  or  at  a  land- 

(a)  Cro.  Eliz.  596. 
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Exch.  of  Pleat,  sale  colliery,  casks  left  in  a  brewery  or  distillery  to  be  filled, 
V      ^  '  ^     and  the  like. 

MuspRATT  It  is  admitted  on  both  sides,  that  there  is  no  decided 
Gregory.  Case  which  is  expressly  in  favour  of  the  privilege;  and  on 
the  other  hand,  that  there  is  none  expressly  against  it.  In 
order,  therefore,  to  decide  the  question,  we  must  ascertain 
what  the  principle  is  on  which  the  exemption  is  founded, 
as  it  is  to  be  collected  from  the  authorities,  and  decide 
according  to  that  principle. 

Upon  consideration  of  these  authorities,  it  is  clear  that 
the  principle  of  the  exemption  is  the  public  good  :  that 
is,  that  all  men  may  freely,  and  without  interruption, 
or  danger  of  the  loss  of  their  goods,  deal  with  those  who 
carry  on  trades  or  businesses  for  the  benefit  of  all  indis- 
criminately,  or  buy  or  sell  in  fairs  or  markets^  and  thus 
supply  themselves  with  the  commodities  of  life.  Such 
being  the  principle,  it  appears  to  me,  that,  in  order  to  gife 
it  full  effect,  we  ought  to  hold  that  not  merely  chattels  are 
privileged  from  distress  which  are  placed  on  the  lands 
chargeable  with  it,  in  order  to  have  something  done  with 
them  by  the  person  there  carrying  on  his  trade,  but  that  all 
are  exempt,  which  are  necessarily  placed  there,  and  whilst 
they  are  there  in  order  to  enable  their  owner  to  enfoythejyll 
benefit  of  the  trade  or  business ,  as  it  is  there  carried  on. 

It  is  not,  I  think,  because  the  chattels  are  to  be  work- 
ed upon  the  lands  so  chargeable,  (though  that  is  the 
most  famiUar  case),  but  because  they  are  necessarily 
placed  on  those  lands,  that  the  privilege  is  allowed  by  the 
law:  and  if  goods  are  necessarily  placed  there,  in  order  to 
enjoy  the  benefit  of  the  trade,  it  is  immaterial  what  is  to 
be  done  with  them. 

I  proceed  to  show  that  this  is  clearly  the  principle  on 
which  the  exemption  is  founded. 

The  proposition  which  is  referred  to  in  some  of  the 
cases  as  a  rule,  and  is  first  laid  down  in  Gisbourn  v.  Hwrsi, 
and  adopted  by  Lord  C.  J.  WiUes^  in  Simpson  v.  Hot- 
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topp  {0)9  isy  "  that  those  goods  are  privileged  which  are  Exeh.  of  PUtu. 

delivered  to  any  person  exercising  a  public  trade  or  em*     > ^ 

ployment,  to  be  carried^  wrought,  or  managed  in  the  way      Muspratt 
of  his  trade  or  employ.'*  Greoory. 

This  proposition,  though  perfectly  correct  affirmatively, 
and  quite  comprehensive  enough  to  include  the  cases  then 
under  consideration,  is  confessedly  too  narrow ;  for  it  does 
not  include  in  it  many  cases  in  which  the  privilege  clearly 
obtains;  as,  for  instance,  goods  sent  to  market,  or  a  horse 
or  vehicle  sent  with  goods  there,  or  sent  to,  or  waiting  for 
goods  to  be  brought  from,  the  place  where  the  trade  or 
employment  is  carried  on.  The  rule  must  therefore  be 
couched  in  more  comprehensive  terms.  I  would  observe, 
however,  that  the  present  case  may  possibly  fall  within 
this  narrower  definition,  if  the  boat  was  delivered  to,  and  to 
be  loaded  by,  the  trader :  but  I  incline  to  think  it  is  not 
sufficiently  averred  in  the  replication,  that  the  persons 
carrying  on  the  salt  works  were  to  load  the  boat,  or  to 
have  possession  of  it ;  and  therefore  the  boat  cannot  he 
said  to  be  in  any  way  delivered  to  the  traders,  to  be  by 
them  ''  wrought  or  managed.'* 

I  may  also  observe,  with  reference  to  one  part  of  this 
proposition,  that  there  appears  to  be  no  dispute  (6)  but 
that  the  word  "  public  "  is  to  be  understood  to  refer  to 
every  trade  or  employ,  carried  on  generally  for  the  benefit 
of  any  persons  who  choose  to  avail  themselves  of  it,  as 
distinguished  from  a  special  employment  by  one  or  parti- 
cular individuals :  although  it  be  not  **  public  *'  in  the 
sense  that  all  the  king's  subjects  have  a  right  to  insist  on 
the  trader  accepting  their  goods,  and  that  an  indictment  or 
action  would  lie  if  he  did  not — a  predicament  which  is 
peculiar  at  this  day  to  an  innkeeper,  or  perhaps  a  carrier 
also  :  though  Lord  Holi,  in  12  MocL  481<,  considered  it  to 

(II)  Willes,  514.         (b)  Sec  Adams  ?.  Grant ;   Brmvn  v.  SheviU. 
\  OL.  I.  XX  M.  W. 
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£sch,  of  Pleat,  belonfir  to  all  Other  trades  which  a  man  professed  to  camr 
^     on  for  all  persons  indiscriminately. 

MuspRATT         I  now  proceed  to  consider  the  authorities. 

Gregory.  The  first  is  the  Year  Book,  22  Ed.  4, 49.     Briam^  who 

was  Chief  Justice,  seems  to  put  the  privilege  from  distress 
on  the  ground  that  the  goods  were  with  the  trader  iy 
authority  of  law;  that  is^  that  the  trader  was  bound  to 
receive  them,  and  had  a  lien  on  them :  a  rule  which  would 
unquestionably  be  too  limited  at  this  time ;  and  indeed,  the 
Chief  Justice  was  only  citing  the  cases  of  exemption  from 
distress,  to  shew  that  such  chattels  were  not  distrainabk 
however  long  they  were  left  on  the  lands  demised,  on  the 
ground  of  the  obligation  to  receive,  and  the  conse* 
quent  lien. 

In  the  next  case,  7  Hen.  7.  1.  b.,  the  Court  say,  thit 
*'  things  in  a  common  inn  cannot  be  distrained, ybr  theprC' 
judice  it  would  cause  to  the  common  weal,  nor  in  a  market 
or  fair,  where  things  are  taken  to  be  bought.**  Here,  the 
benefit  to  the  public  from  free  communication  and  buying 
and  selling,  is  clearly  avowed  to  be  the  principle  on  which 
the  exemption  proceeds.  So,  in  the  third  case,  which  it 
Brooke's  Abr.  Distress,  251,  pL  70,  which  is  as  fol- 
lows : — ''  Vide  libro  Rastell,  que  stuffe  mise  oue  tailor, 
fuller,  shereman,  weaver,  miller,  et  hujusmpdi,  ne  seroot 
distrenie,  car  ceux  artificiers  sont  pour  le  common  weak; 
et  eadem  lex  alibi  deequo  in  communi  hospitio."  It  then 
goes  on  to  say,  that  the  artificers  and  innkeepers  have  both 
a  lien  on  the  goods. 

The  rule  laid  down  by  Co.  Litt.  47.  a.,  is  in  these  terms: 
After  stating  that  a  distress  must  be  of  things  whereof  a 
valuable  property  is  in  some  body,  he  says,  **  Valuable 
things  shall  not  be  distreined  for  rent,  for  benefit  and  main- 
tenance of  trades,  by  which  consequent  are  for  the  cost- 
mon  wealth,  and  are  there  by  authority  of  aw,  as  a  horse 
in  a  smith's  shop  shall  not  be  distreined  for  the  rent  issuing 
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out  of  the  shopi  nor  the  horse,  &c.  in  the  hostry,  nor  £«cA.  ofpieas, 
the  materials  in  a  weaver's  shop  for  making  of  cloth,  nor  ^  '  ^ 

cloth  or  garments  in  a  tailor's  shop,  nor  sacks  of  corn  and  Muspratt 
meal  in  a  mill,  nor  in  a  market^  nor  anything  distreined  greoory. 
for  damage  feasant,  for  it  is  in  custody  of  the  law,  and  the 
tiie.*'  This  rule  certainly  does  not  confine  the  privilege 
to  goods  delivered  to  another  to  be  carried,  wrought,  or 
managed  by  him  in  the  way  of  his  trade.  It  states  the 
principle  of  the  exemption  to  be  the  common  good  for  the 
maintenance  of  trades;  and  it  then  gives  illustrations  of 
that  principle,  many  of  which  are  cases  of  goods  so  de- 
Kvered,  but  not  all;  for  the  hor^e  in  the  liostry,  and  goods 
sent  to  a  fair  or  market,  are  not  so  delivered. 

L(  rd  Chief  Baron  Gilbert^  on  Distresses,  p.  35,  states 
the  rule  to  be  as  follows: — "  Things  sent  to  public  places 
of  trade,  as  cloth  in  a  tailor's  shop,  yarn  in  a  weaver's,  a 
horse  in  a  smith's  forge,  and  the  like,  are  not  distraiimble ; 
Jor  it  is  of  public  utility  that  the  shops  of  traders  should 
be  privileged  from  the  lords  distress  for  his  rent;  for 
otherwise  no  man  could  supply  himself  with  the  neces- 
saries of  life  without  the  danger  of  losing  them  for  an- 
other's debt,  and,  therefore,  the  landlord  cannot  distrain 
these  things  for  the   rent  of  the  shop."     Mr.  Justice 
Bkicistone,   in  3   Comm.   7,  adopts    pretty  nearly  the 
language  of  Lord  Chief  Justice    Gilbert: — ''Valuable 
things  in  the  u>aj/  of  trade  shall  not  be  Uable  to  a  distress ; 
aa  a  horse  standing  in  a  smith's  shop  to  be  shoed,  or  at  a 
common  inn,  or  cloth  at  a  tailor's  house,  or  com  sent  to 
a  mill  or  market ;  for  all  these  are  protected  and  privileged 
for  the  benefit  oftretde,  and  are  supposed,  in  common  pre- 
sumption, not  to  belong  to  the  owner  of  the  house,  but  to 
hia  customers." 

The  principle  upon  which  the  exemption  is  founded, 
appears,  1  think,  therefore,  with  great  distinctness  from 
these  authorities  to  be  the  protection  of  trade;  that  is, 
not  directly  for  the  encouragement  for  the  traders  them* 

X  X  2 
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Ejcch.  of  Pleas,  gelves,  but    in  order   that  all    the  King's  subjects   maj 
V ^  '  ^     freely  enjoy  the  benefit  of  trading  with  them,  and  supply 

MuspRATT     themselves  with  the  necessaries  and  commodities  of  life; 

Grfoort.  and  where  the  expression  is  used  that ''  goods  are  deposit- 
ed bjf  authority  oflaw,'*  I  take  the  meaning  to  be,  that  in 
the  case  of  trades  which  are  public^  (in  the  sense  in  which  I 
consider  that  term  to  be  used)^  and  of  public  markets,  the 
law  gives  authority  to  all  to  bring  those  goods  on  the  land 
in  which  such  trade  or  market  is  carried  on,  by  implica- 
tion from  the  fact  of  its  being  so  carried  on  for  the  use 
and  benefit  of  all  persons ;  and  that  the  principle  of  the 
rule  is  the  public  good  and  the  freedom  of  commerce,  is 
recognised  in  several  modern  cases ;  among  others,  those 
of  Gillman  v.  Elton,  and  Thompson  v.  Mashiter, 

If  this  be  the  principle  of  the  rule  of  exemption,  it 
seems  to  be  inconsistent  with  the  established  mode  of 
judicial  decision  to  lay  down  a  rule  which  is  to  include  one 
class  of  goods  only  which  fall  within  the  mischief  which 
the  law  is  meant  to  remedy,  and  exclude  another  equally 
within  the  same  mischief,  merely  because  there  is  no  case 
in  which  it  has  yet  been  held  that  such  goods  are  privi- 
leged. A  reference  to  the  modern  cases,  as  well  as  the 
language  of  the  text  books  themselves,  shews  that  the 
early  instances,  those  of  innkeepers,  smiths,  tailors,  ful* 
lers,  weavers,  and  millers,  are  treated  only  as  examples  of 
the  rule ;  not,  as  has  been  observed  by  Mr.  Justice  Park 
and  Mr.  Justice  Richardson,  m  S  B,8f  B.  82,  as  limiting 
or  comprehending  the  whole  exception,  but  merely  by 
way  of  illustration  ;  and,  accordingly,  the  exemption  has 
been  allowed  in  cases  within  the  same  mischief,  such 
as  factors  (a),  wharfingers  (6),  auctioneers  (c),  and  finally, 
Carcass  butchers  (d) ;  in  all  which  cases  goods  are   neceS' 

(a)  Gilman  v.  Elton,  3  B.  &  B.  (c)  jidam  7.  Grane,  1  C.  &  K. 
76;  6  Moore,  243.  380. 

(b)  Thompson    v.    MashiUr,     1  {d,  Br  oxen   v.  SheviUj  2    A.  & 
Bing.  283;  8  Moore,  264.  Ellis,  138 ;  4  Nc?.  5:  Man.  277- 
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tartly  placed  in  their  hands ;  necessarily  I  mean  in  this  Brch.  of  Heat, 
sense,  that  they  must  be  placed  there  if  the  public,  who  ^  '  ^ 

chose  to  become  their  customers,  are  to  have  the  full  be-  Musprati 
nefit  of  those  trades,  in  the  mode  in  which  the  traders  greoort. 
choose  to  carry  on  their  trade,  and  have  held  themselves 
out  to  the  public  as  carrying  it  on :  for,  in  most  of  the 
established  instances  of  exemption,  it  is  not  a  matter  of 
absolute  necessity  that  the  customer  should  deliver  his 
goods  into  the  hands  of  another.  He  might  send  for  a 
tailor,  or  smith,  or  weaver,  or  carcass  butcher,  to  his  own 
bouse ;  and  he  might  sell  his  goods  by  auction  or  other- 
wise on  his  own  premises ;  but  if  he  chooses  to  employ 
the  trader  in  the  mode  in  which  he  carries  on  his  trade, 
he  cannot  help  placing  the  goods  in  his  possession.  If, 
then,  goods  in  the  hands  of  such  traders  are  exempt  when 
necessarily  placed  on  the  premises  t;harged  with  the  rent, 
in  order  to  enable  all  persons  to  have  the  benefit  of  the 
trade  there  carried  on,  by  the  working  or  managing  the 
goods,  and  that  for  the  good  of  the  public,  and  on  the 
principle  that  it  is  to  be  protected,  it  seems  to  me  that  all 
goods  ought  equally  to  be  exempt,  upon  the  same  princi- 
*  pie,  when  necessarily  placed  there,  in  order  to  secure  to  all 
persons  the  benefit  of  such  trade,  though  it  may  not  be 
received  in  the  same  way.  The  ground  of  the  exemption 
is  not  that  the  goods  are  to  be  worked  up  or  managed, 
but  that  they  are  necessarily  to  be  placed  on  the  premises 
of  the  trader  in  the  way  of  his  trade,  if  that  trade  is  to  be 
made  available  to  the  public.  What  is  to  be  done  with 
them  is  immaterial. 

In  the  present  case,  the  carrying  on  of  the  trade  in  the 
mode  in  which  the  salt  manufacturer  held  himself  out  as 
carrying  it  on,  that  is,  by  selling  salt  to  all  who  should 
send  their  boats  to  his  works,  necessarily  required,  inor- 
der  to  enable  the  public  to  avail  themselves  of  the  trade, 
that  they  should  send  their  boats  there ;  and,  if  so,  it 
seems  to  me,  that,  upon  the  principle  of  the  protection  of 
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Exvh.  of  Pleat,  trade,  for  the  benefit  of  the  customers,  the  iioats  sent  for 

1 S  "ill 

V .^ — ^     that  purpose  were  not  liable  to  be   distrainee).     If  they 

MuspRATt     were,  it  would  follow  that  the  salt,  if  loaded  on  board, 
Gregory,      would   be  distrainable  also;  for  no  distinction   could  be 
made.     It  is  no  objection,  in  my  mind^  that  the  owner  of 
the  boat  might  possibly,  if  he  had  pleased,  have  brought 
himself  within  another  exemption  from  distress,  founded 
on  an  entirely  diflTerent  principle,  by  keeping  the  boat  in 
the  actual  possession  of  himself  or  his  servants  during  the 
whole  time  it  was  placed  on  the  premises  charged  with  the 
rent     I  can  find  no  trace  of  authority  for  saying,  that  the 
privilege  of  exemption,  for  the  benefit  of  trade,  has  ever 
been  limited  to  those  cases  in  which  the  owner  of  the 
chattel  could  not  have  done  so.     On  the  contrary,  in  the 
case  of  the  blacksmith,  it  is  dear  that  the  on^ner  of  the 
horse  might  have  waited  and  kept  watch  during  the  time 
that  his  horse  was  shoed,  and  yet  that  is  one  of  the  estab- 
lished cases  of  exemption.     In  other  acknowledged  in- 
stances of  exemption,  the  same  might  have  been  done, 
though  with  more  inconvenience.   If  a  coat  were  deUvered 
to  a  tailor  to  be  mended,  would  the  privilege  depend  oo 
the  length  of  time  which  the  repairs  would  require,  and  * 
would  it  cease  to  exist  if  the  time  was  so  short  that  the 
owner  might  have  conveniently  waited  ?     I  conceive  tbit 
this  circumstance  makes  no  difference ;  and  no  where  is  it 
said  that  the  privilege  is  to  be  confined  to  those  cases  is 
which  the  owner  could  not  conveniently  have  kept  posses- 
sion during  the  time  that  the  chattel  was  deposited  on  the 
lands  charged  with  the  rent.     The  exemption  was  intro- 
duced for  the  freedom  of  trade  and  the  benefit  of  the 
community,  and   that  principle  requires  that  the  goods 
should  be  protected  when  placed  on  the  premises  of  the 
trader,  without  imposing  on  the  owner  the  inconvenience 
of  keeping  a  constant  watch  over  them ;  and  I  think,  for 
the  reasons  above  given,  it  applies  to  every  case  in  which 
a  chattel   is  necessarily  brought  on  the  premises  of  the 
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trader^  in  order  to  enable  the  owner  to  enjoy  the  benefit  Exeh.  rf  PUat, 
of  the  trade.  -^ 

I  have  before  observed ,  that  there  is  no  authority  ex-  Muspratt 
pressly  deciding  against  the  privilege^  as  I  have  stated  it ;  orbgory. 
nor  is  there  any  which  is  even  impliedly  against  it.  The 
only  modern  case  in  which  the  privilege  has  been  held  not 
to  exists  was  that  of  Wood  v.  Clarke  (a)y  in  which  it  was 
decided  that  stocking-frames  sent  with  materials  to  a 
weaver  were  not  exempt,  for  it  was  properly  held  that  the 
fact  of  the  frame  and  materials  being  sent  together  made  no 
difference,  and  that  it  was  not  necessary  for  the  protection 
of  trade  that  the  privilege  should  exist  with  respect  to 
implements  of  trade,  whether  sent  by  the  employer,  or 
hired  or  borrowed  from  another. 

For  these  reasons  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  our  judgment. 

Lord  Abinger,  C.  B. —  I  agree  that  the  judgment 
ought  to  be  for  the  defendant.  By  the  general  rule  of 
law,  all  goods  found  upon  the  premises  of  a  tenant  who  is 
indebted  to  his  landlord  for  rent,  are  liable  primd  facie 
to  distress.  That  is  the  general  rule.  The  Courts  of 
justice  have  engrafted  upon  that  rule  certain  exceptions ; 
and  by  those  exceptions,  which  are  clearly  established,  we 
are  bound.  The  question  in  this  case  is,  whether  this  is 
one  of  the  exceptions.  Now  it  is  not  the  exception  of  the 
goods  being  in  the  personal  possession  of  the  party  to 
whom  they  belong.  That  is  one  of  the  exceptions,  and  it 
IB  founded  on  a  paramount  rule,  that  there  shall  be  no  ex- 
ercise of  any  right  Which  is  accompanied  with  the  danger 
of  breaking  the  public  peace.  In  that  respect  the  goods 
4ure  protected,  not  only  if  they  belong  to  a  stranger ;  but 
if  the  tenant  himself  is  riding  a  horse  on  his  own  premises, 
that  is  not  the  subject  of  distress,  for  the  same  reason. 

(a)   1  C.  &  J.  484. 
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Exch,  of  Pieoi,  Another  exception  is^  where  the  goods  are  going  to,  or 

s ^.1-^     perhaps  coming  from,  a  public  fair  or  market^  to  which  all 

MugpRATT  mankind  are  invited  or  supposed  to  go  for  the  immediate 
Gkeo'ort.  purposes  of  their  own  traffic.  A  third  exception,  within 
which  it  is  attempted  to  bring  the  present  case,  is,  where 
the  trade  is  of  such  a  nature  as  that  the  goods  which  are 
employed  upon  the  premises  are  wrought  or  manufactured, 
or  that  something  is  done  with  them  there.  Now,  look- 
ing at  every  one  of  the  cases  in  which  that  exception  has 
been  acknowledged  or  established,  it  will  be  found  that 
the  trade  itself  consists  in  dealing  with  other  men's  goods. 
Take  the  familiar  example  of  the  blacksmith's  shop :  the 
landlord  there  does  not  let  to  the  blacksmith  his  shop  that 
he  may  shoe  his  own  horses  only,  but  takes  a  rent  from 
the  man  for  exercising  a  trade  which  consists  in  shoeing 
other  people's  horses.  If  the  landlord  were  allowed  to 
distrain  the  horses  sent  to  be  shod  in  that  shop,  he  would 
be  in  fact  destroying  the  trade  for  which  he  was  receiving 
rent.  So,  in  the  case  of  a  tailor :  formerly,  the  practice 
was,  not  for  tailors  to  furnish  their  customers  with  the 
gocds  themselves,  but  to  receive  the  cloth  and  work  it  up 
into  garments:  therefore,  a  tailor  was  supposed  to  come 
within  that  rule,  for  his  trade  was  understood  to  consist 
in  working  up  other  men's  materials.  So  of  the  whar- 
finger, whose  trade  consists  in  receiving  and  accepting  as 
a  deposit  other  men's  goods,  and  not  his  own.  So  of  a 
factor,  who  has  no  goods  of  his  own  to  carry  on  his  trade, 
and  whose  trade  therefore  consists  entirely  in  dealing  with 
other  men's  goods.  Now,  I  cannot  see  that  this  case  is 
similar  to  any  one  of  these.  This  is  the  case  of  a  boat 
being  found  upon  the  premises  of  the  tenant :  the  boat  is 
sent  there  for  the  purpose  of  receiving  a  cargo  of  salt,  but 
the  cargo  not  being  ready,  the  boat  is  left  on  the  pre- 
mises, not  in  the  possession  of  the  plaintiff.  Then  it  is 
like  any  other  goods  on  the  premises.  The  boat  was  not 
sent  there  for  the  purpose  of  being  repaired,  in  which 
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case  I  do  not  know  that  the  principle  would  not  extend  to  £*ch.  of  Pieas, 
a  boat-builder,  under  certain  circumstances ;   neither  did  '  ^ 

the  trade  which  the  tenant  carried  on  consist  in  dealing  with  Muspratt 
other  men's  boats  or  property.  I  do  not  agree  that  it  was  Gregory. 
necessary  to  the  trade  that  other  men's  boats  should  come 
there  ;  nor  do  I  see,  that  if  the  cargo  of  salt  had  been 
shipped  into  the  boat,  and  allowed  to  remain  on  the  pre- 
mises, not  in  the  possession  of  the  plaintiff,  it  would  have 
been  free  from  distress.  If  the  cargo  itself  would  not, 
why  should  the  boat  be  ?  There  is  no  case  that  I  know 
of,  in  which  goods  have  been  held  to  be  liable  to  distress, 
where  the  carriage  is  exempt ;  therefore,  in  this  case,  as 
the  salt  itself  was  not  exempted ,  so  I  say  the  boat  was  no 
more  exempted ;  for  the  boat  is  but  the  adjunct,  and  fol- 
lows the  same  rule  as  the  goods  loaded  in  the  boat  may 
be  bo^nd  by.  It  may  be  true  that  there  might  be  more 
public  convenience  in  the  rule  suggested  by  my  brother 
Parke  than  in  the  other.  I  do  not  profess  to  have  any 
opinion  upon  that  subject ;  and  1  am  afraid  of  trusting  to  my 
own  judgment  with  regard  to  the  public  good,  as  a  principle 
upon  which  we  are  to  make  rules  or  to  engraft  exceptions. 
I  do  not  know  whether  the  time  may  not  come  when  the 
public  good  may  require  that  all  goods  should  be  ex- 
empted from  distress.  It  is  not  very  long  ago  since  I  met 
with  a  suggestion  made  by  an  ingenious  foreigner  for  set- 
tling disputes  in  Ireland;  that  suggestion  was,  that  every 
tenant  should  be  declared  to  have  an  absolute  right  in 
the  land  he  occupied  (a) ;  and  (  have  no  doubt  that,  under 
certain  influence,  that  might  soon  become  a  very  popu- 
lar opinion  in  Ireland.  In  a  case  perfectly  new,  to  which 
the  law  furnialies  no  analogy,  where  the  Judges  are  called 
on  first  to  establish  a  rule,  we  must,  according  to  our  own 
imperfect  lights  of  public  convenience,  advert  to  it :  for 
such  is  the  nature  of  the  law  of  England,  and  indeed  of 
the  law  of  all  countri^,  that  cases  not  provided  for  by  the 

(a)  Rauiner's  'England  in  1835/  vol.  iii.  p.  198. 
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^<^*-  ^^^"*  contemplation  of  the  legislature,  must,  as  they  arise,  be 
determined  by  the  good  sense  of  the  Judges,  in  analogy,  as 
far  as  they  can,  to  the  former  cases;  and  if  that  analogy  is 
not  perfect — if  it  cannot  be  traced  satisfactorily  to  the  un- 
derstanding, so  as  to  find  some  principle  established  by 
decided  cases  or  rules,  which  may  meet  the  immediate 
case,  then  you  are  at  liberty  to  consider  which  is  the  safest 
course  to  adopt  for  the  public  convenience,  and  you  most 
exercise  your  own  limited  judgment  as  to  what  may  be 
most  for  the  public  convenience.  It  appears  to  me  that  this 
case  does  not  fall  within  any  one  of  the  exceptions  I  have 
adverted  to,  and  that  there  is  no  decided  case  analogous 
to  it.  Every  one  of  the  excepted  cases  is  a  case  in  which 
the  trade  is  one  that  consists  in  dealing  with  other  men*s 
goods.  That  being  the  principle,  it  appears  to  me  that  I 
must  agree  with  the  other  learned  Judges,  that  the  judg- 
ment should  be  for  the  defendant. 


Judgment  for  the  defendant 


A  testator  by 
his  will  de- 
vised different 
estates,  con- 
sisting of  houses 
and  land,  to 
different  de- 
visees, (some  of 


Doe  d.  Spencer  v.  Pedley  and  Another. 

X  HIS  was  an  action  of  ejectment,  in  which  issue  having 
been  joined,  by  the  consent  of  the  parties,  and  by  the  order 
of  a  Judge,  the  facts  were  now  stated  for  the  opinion  of 
this  Court  on  the  following  case. 
By  indenture  of  the  9th  of  October,  1804,  made  between 
his^oJ^n^n'ame,)  Edward  Earl  of  Derby  of  the  one  part,  and  Jobm  Spencer 
to  some  in  fee,  ^f  jjjg  other  part,  the  premises  in  question  were  de- 
for  life  only ;       miscd  and  granted  unto  the  said  John  Spencer,  his  heirs 

and  by  a  re- 
siduary clause,  devieed  all  the  rest,  residue,  and  remainder  of  his  messuases,  land,  ftc^  not  thefdn- 
before  disposed  of,  to  his  wife,  her  heirs,  executors,  administrators,  and  assigns  for  ever.  The  foQov- 
ing  clauses  were  added  by  the  testator,  immediately  before  executing  the  will — **  I  do  further  give 
to  my  wife,  this  house  wherein  I  now  live  ;  also  the  cottage,  and  all  the  building,  cattle,  aud  CTery- 
thing  belonging  to  me  in  and  about  this  house." — '*  I  also  entail  my  land  to  the  Spencers*  male  heir  w 
long  as  one  shall  rtmain."  The  testator's  own  name  was  Spencer : — Held,  that  the  devise  to  the  wife 
of  the  residue  was  not  affected  by  the  subsequent  specific  devise,  or  by  the  devise  to  the  Speneert' 
male  heir;  that  the  devise  of  the  residue,  and  the  specific  devise  to  the  wife,  were  not  inooosisteatr 
and  might  both  stand  together;  and  that  the  clause  as  to  the  entail,  was  either  unintelligible,  or  in* 
applioable  to  the  property  devised  to  the  wife. 
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and  assigns,  for  the  lives  of  three  persons  therein  named ,  Exch.  of  PUas, 
and  for  the  life  of  the  survivor  of  them,  if  the  heirs  male 
of  Thomas  first  Earl  of  Derby ^  of  the  name  of  Stanley ^ 
should  so  long  continue,  subject  to  the  rent,  covenants, 
and  agreements  therein  expressed. 

Livery  of  seisin  was  duly  made  to  the  said  John 
Spencer^  who  thereupon  entered  into  possession  of  all  the 
premises,  and  was  thereof  seised  and  possessed  for  the 
aaid  term  until  and  at  the  time  of  his  death. 

After  becoming,  and  whilst  seised  and  possessed  as 
aforesaid,  namely,  on  the  25th  day  of  December,  1820, 
the  said  John  Spencer  made  his  will,  executed  and  at- 
tested as  is  by  law  required  for  passing  estates  pur  autre 
vie,  of  which  will  the  following  is  a  facsimile  copy : — 

"  This  is  the  last  will  and  testament  of  me,  John  Spencer ^ 
of  Redvales,  within  Bury,  in  the  county  of  Lancaster, 
gentleman,  made  whilst  in  health,  and  of  sound  and  dis- 
posing mind,  memory,  and  understanding,  in  manner  fol- 
lowing : — First,  I  do  hereby  direct  my  executors  hereinafter 
appointed  to  pay  off  and  discharge  all  my  just  debts,  my 
funeral  and  testamentary  expenses,  and  the  costs  of  the 
probate  and  execution  of  this  my  will,  out  of  my  personal 
estate.  And  if  my  personal  estate  should  be  insufficient 
for  that  purpose,  I  charge  my  real  estate  with  the  pay- 
ment of  such  deficiency  :  and  subject  as  aforesaid^  I  do 
hereby  give  and  devise  to  my  nephew,  John  Spencer,  other- 
wise Holi,  the  natural  son  of  my  sister  Betty,  and  to  his 
beirs  and  assigns,  all  that  cottage  or  dwelling-house  in 
9tkich  he  now  resides,  situate  in  Redvales  aforesaid,  for 
and  during  the  term  of  the  natural  lives  by  which  I  hold 
ike  same  under  the  Earl  of  Derby,  to  enter  thereupon  from 
ike  day  of  my  decease,  and  I  do  hereby  also  (a)  give  and 

(a)  The  words  in  italics  were  is  admitted  that  the  words  scored 
scored  through  in  the  original,  through,  were  struck  oat  by  the 
and  the  following  note  was  sub-  testator,  immediately  before  ex- 
joined  to  them  in  the  case  :— "  It  ecuting  his  will;  and  describe  the 
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Exch.  of  Pleat,  bequeath  unto  tlie  said  John  Spencer,  otherwise  f/oA,  and 

to  my  brother,  James  Spencer,  all  those  messuages,  cot- 
tages, or  dwelling-houses,  with  the  appurtenances  to  the 
same  respectively. belonging,  situate  at  Bedlam  Green^ 
within  Bury  aforesaid,  to  hold  the  same  unto  the  said 
John  Spencer,  otherwise  Holt,  and  James  Spencer,  their 
executors,  administrators,  and  assigns  equally,  as  tenants 
in  common,  to  enter  thereupon  immediately  after  my  de- 
cease. And  I  do  hereby  also  give  and  devise  unto  Alice 
Cheetham,  wife  of  Moses  Cheetham,  of  Heytoood,  all  that 
messuage  or  dwelling  house,  with  the  shop  and  appur- 
tenances to  the  same  belonging,  situate  in  Hey  wood 
aforesaid,  formerly  in  my  occupation,  on  condition  that 
she  pay  unto  my  wife,  Anne  Spencer^  the  sum  of  1002!., 
which  1  direct  she  shall  pay  before  she  enters  thereupon, 
which  sum  of  100/.  I  give  to  my  wife  for  her  own  use; 
to  hold  the  same  unto  the  said  Alice  Cheetham,  her  heirs 
and  assigns  for  ever,  on  such  conditions  as  aforesaid; 
and  in  case  she  shall  refuse  to  pay  the  same,  then  I  give 
and  devise  the  said  messuage,  shop,  and  premises,  to  my 
wife,  her  heirs  and  assigns ;  and  I  do  hereby  authorise 
and  empower  my  wife,  by  will  or  other  disposition,  to  give 
or  dis))ose  of  the  sum  of  100/.  at  her  death,  in  such  way 
and  manner  as  she  may  think  proper,  the  same  to  be  paid 
and  discharged  out  of  my  personal  estate  ;  and  if  I  should 
not  have  so  much  money  or  securities  for  money  at  mj 
death,  then  I  do  hereby  charge  my  messuages,  buildings, 
and  premises  situate  at  Wrigley  Brook,  within  Hey  wood 
aforesaid,  with  so  mucli  as  my  personal  estate,  not  in- 
cluding my  household  goods  and  furniture,  shall  fall  short 
And  I  do  hereby  give  and  bequeath  unto  my  wife  all  and 
singular  my  household  and   other  goods   and  furniture, 


premises  in  question ;  subject  to      affect    the    construction  of  the 
the  question  of  the  admissibility      will." 
of  any  evidence  to  this  effect,  to 
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beds  and  bedding,  plate^  linen,  and  cbina,  to  and  for  her  £*eh.  of  PUas, 
own  use  and  benefit  absolutely.     And  I  do  hereby  also 
give   and  devise   all   those  two  messuages  or  dwelling- 
houses,  with  the  buildings,  land,  an^  premises  thereto 
belonging,   situate  at  Cut  Yate  within  Spotland,  to  my 
wife,  for  and  during  the  term  of  her  natural  life.     And  in 
case  my  nephew,  the  said  John  Spencer,  otherwise  Holt, 
should  survive  my  wife,  then  immediately  after  her  de- 
cease I  give  and  devise  the  same  to  the  said  John  Spencer ^ 
otherwise  Holt,  and  his  assigns,  for  and  during  the  term 
of  his  natural  life.     And  immediately  after  the  decease  of 
the  survivor  of  them,  my  said  wife  and  nephew,   I  do 
hereby  give  and  devise  the  same  unto  and  equally  to  be 
divided  amongst  the  children  of  my  said  nephew,  share 
and  share  alike,  and  their  respective  heirs  and  assigns,  as 
tenants  in  common.     And  in  case  he  should  die  without 
lawful  issue  living  at  his  decease,  I  do  hereby  give  and 
devise  the  same  unto  and  equally  to  be  divided  amongst 
all  and  every  the  sons  of  my  brother,  James  Spencer,  and 
to  their  respective  assigns  during  their  several  natural 
lives.     And  after  the  decease  of  the  sons  of  my  brother 
James,  and   as  they  shall  respectively  die,  I  give  and 
devise  the  part  and  share,  parts  and  shares  of  such  of 
them  so  dying,  unto  and  equally  to  be  divided  amongst 
all  and  every  the  children  of  my  nephews,  share  and  share 
alike^  as  tenants  in  common.    And  I  do  hereby  also  give 
and  devise  unto  my  wife,  Ann  Spencer,  all  those  several 
messuages  or  dwelling  houses,  situate  at  or  near  Wrigley 
Brook,  within  Heywood  aforesaid,  with  all  and  every  the 
outbuildings,  gardens,  land,  and  premises  to  the  same  be- 
longing, for  and  during  the  term  of  her  natural  life ;  and 
immediately  from  and  after  her  decease,  I  do  hereby  give 
and  devise  and  bequeath  the  same,  subject  to  the  eventual 
charge  thereupon  as  hereinbefore  mentioned,  unto  my  na- 
tural son,  James  Ogden,  otherwise  Spencer,  for  and  during 
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^^'  "ita^^*  ^^^  ^""  ^^  '^^^  natural  life.   And  immediately  after  bis  de* 

cease,  I  give  and  devise  the  same  unto  my  nephew,  the 
said  John  Spencer ^  otherwise  //a//,  in  case  he  shall  survive 
the  said  James  Ogden,  otherwise  Spencer,  for  and  during 
the  term  of  bis  natural  life,  and  after  the  decease  of  the 
survivor  of  them,  the  said  James  Ogden,  otherwise  Spencer, 
and  John  Spencer,  otherwise  Holi,  then  I  do  hereby  give, 
devise,  and  bequeath  the  same  unto  and  equally  to  be 
diyided  amongst  all  and  every  the  children  of  the  said 
John  Spencer,  otherwise  Holi,  lawfully  to  be  begotten,  if 
more  than  one,  share  and  share  alike  ;  and  if  only  one,  then 
the  whole  to  such  only  child,  and  his  or  her  heirs,  executors, 
administrators,  and  assigns,  during  my  estate  and  interest 
therein.    But  in  case  tiie  said  John  Spencer,  otherwise 
Holt,  should  die  without  leaving  lawful  issue,  or  in  case 
of  his  leaving  such  who  should  die  under  age,  without 
lawful  issue,  then,  after  the  decease  of  the  said  James 
Ogden,  otherwise  Spencer,  and  John  Spencer,  otherwise 
Holt,  and  the  issue  of  the  said  John  Spencer,  otherwise 
Holt,  in  manner  aforesaid,  then  I  do  hereby  give,   de- 
vise, and  bequeath  the  said  messuages,  buildings,  land, 
and  premises,  situate  at  or  near  Wrtgley  Brook  aforesaid, 
unto  and  equally  amongst  all  and  every  the  sons  of  mj 
said  brother  James,  during  their  respective  natural  Uves. 
And   immediately  from  and  after  the  decease  of  any  of 
them,  and  as  they  shall  respectively  die,  I  do  hereby  give, 
devise,  and  bequeath  the  part  or  share,  parts  or  shares, 
of  such  of  them  so  dying,  unto  and  equally  to  be  divided 
amongst  his  children,  share  and  share  alike,  and  their 
respective  heirs,  executors,  administrators,  and  assigns,  as 
tenants  in  common.     And  I  do  hereby  also  give  and  de- 
vise to  my  wife  and  her  assigns,  for  and  during  the  tern 
of  her  natural  life,  all  that  messuage,  farm,  and  tenenent, 
with  the  cottages,  outbuildings,  and  other  appurtenances 
to  the  same  belonging,  called   Gorsey  HiU,  situate  in 
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Heywood  aforesaid,  which  I  lately  purchased  from  Ed"  £'^a.  e/  pum, 
ward  Monday;  and  immediately  from  and  after  her  de- 
cease, I  do  hereby  give  and  devise  the  same  to  my  natural 
daughter  Mary  Ogden,  otherwise  Spencer^  for  and  during 
the  term  of  her  natural  life.  And  immediately  from  and 
after  the  decease  of  the  survivor  of  them,  my  said  wife  and 
Mary  Ogden,  otherwise  Spencer,  I  do  hereby  give  and  de- 
vise the  same  unto  and  equally  amongst  all  and  every  the 
tons  of  my  said  brother  James,  during  their  respective 
natural  lives.  And  from  and  after  the  decease  of  any  of 
them,  and  as  they  shall  respectively  die,  I  do  hereby  give, 
devise,  and  bequeath  the  part  or  share,  parts  or  shares  of 
such  of  them  so  dying,  unto  and  equally  to  be  divided 
amongst  his  children,  share  and  share  alike,  and  their  re- 
spective heirs,  executors,  and  administrators  and  assigns,  as 
tenants  in  common.  And  I  do  hereby  also  give  and  devise 
unto  my  wife  and  her  assigns,  during  the  term  of  her  natural 
life,  all  that  my  messuage,  cottage,  or  dwelling-house, 
with  its  appurtenances,  situate  at  Dawson  Fold,  within 
Heywood  aforesaid  ;  and  immediately  after  her  decease  I 
give  and  devise  the  same  unto  my  wife's  niece,  Elizabeth 
Pedley,  and  her  assigns,  for  and  during  the  term  of  her 
natural  life ;  and  immediately  from  and  after  the  de- 
cease of  the  survivor  of  them,  my  said  wife  and  Eliza- 
beth  Pedley,  I  do  hereby  give,  devise,  and  bequeath  the 
same  unto  and  equally  tu  be  divided  amongst  all  and  every 
the  sons  of  my  said  brother  James,  during  their  respective 
natural  lives.  And  from  and  after  the  decease  of  any 
of  them,  and  as  they  shall  respectively  die,  I  do  hereby 
give,  devise,  and  bequeath  the  part  and  share,  parts  and 
shares  of  such  of  them  so  dying,  unto  and  equally  to  be 
divided  amongst  his  children,  share  and  share  alike,  and 
their  respective  heirs,  executors,  and  administrators,  as 
tenants  in  common ;  and  all  the  rest,  residue,  and  re- 
mainder  of  my  messuages^  buildings,  land,  hereditaments, 
and  premises,  and  all  my  personal  and  other  estate  and 
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Exch,  of  Pleat,  effects,  fiot  hereinbefore  disposed  ofy  I  do  hereby  give 

devise,  and  bequeath  unto  my  wife,  Anne  Spencer^  her 
heirs,  executors,  administrators,  and  assigns  for  ever,  or 
for  and  during  all  my  estate,  right,  title,  and  interest  there- 
in. [I  do  further  give  to  my  wife  this  house  wherein  I  now 
Hve ;  also  the  cottage,  and  all  the  building,  cattle,  and  every 
thing  belonging  to  me  in  and  about  this  house,  Jtedvales* 
I  also  make  my  wife  sole  executor,  and  at  her  decease  my 
-couiis  (fl),  James  Spencer.  I  also  entail  my  land  to  the 
Spencer^s  maleheirt  (b)  so  long  as  one  shall  remain."]  (c). 

The  testator  died  on  the  27th  of  December^  1820,  with- 
out altering  or  revoking  his  said  will ;  and  the  said  Ann 
Spencer  J  his  widow  therein  named,  and  who  survived  him, 
proved  the  said  will,  and  entered  into,  and  until  her  death 
remained  in  possession  of,  the  premises  in  question.  On 
the  14th  of  March,  1834,  she  made  her  will,  which  was  duly 
executed  and  attested,  and  contains  amongst  other  the 
following  words :  ''I  give  and  devise  unto  my  brother, 
James  Ainstoorth,  and  my  nephew,  James  Thomas  Pedley, 
all  my  estate  and  interest  in  the  messuages  and  premises 
which  I  now  occupy  at  Redcales,  and  the  cottage,  buildings, 
and  appurtenances  thereto  given  to  me  by  the  will  of  mj 
late  husband,  for  their  own  absolute  use  and  benefit." 

In  October^  1835,  she  died,  without  having  altered  or  re- 
voked her  said  will,  and  leaving,  her  surviving^  the  said 
James  Ainsworth  and  James  Thomas  Pedley^  in  her  will 
named  as  aforesaid,  and  who  are  the  above-named  de- 
fendants. 

George  Spencer ^  the  lessor  of  the  plaintiff,  is  the  heir-at- 
law  and  next  of  kin  of  the  testator,  John  Spencer.  One 
of  the  cestui  que  vies  named  in  the  said  indenture  is  still 

(a)  So  in  the  original.  ing  out  the  words  struck  out  is 
(6)  So  in  original.  the  first  part  of  the  will,  and  be- 
(c)  *<  The  words  within  brackets  fore  executing  the  will,  and  de- 
were  inserted  by  the  testator  in  his  scribe  the  premises  in  question.'' 
own  hand,  iinmediatelv  after strik- 


.  TRINITY  TERM,  6  WILL.  IV.  660 

living,  and  the  heirs  male  of  Thomas ^  first  Earl  of  Derby ^  ^c^-  of  Pleat t 
of  the  name  ot Stanley t  sllll  continue. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  said  Ann  Spencer^  under  the  will  of  the  said  testator, 
John  Spencer i  took  the  whole  estate  and  interest  which  he 
had  in  the  premises  in  question. 

The  following  were  the  points  stated  in  the  margin  of 
the  demurrer  book: — 

'  It  will  be  contended  for  the  lessor  of  the  plaintiff,  that 
the  express  devise  of  the  particular  premises  in  question 
to  the  wife,  excludes  those  premises  from  the  operation  of 
the  general  devise  of  residuary  estate,  and  that  the  wife,  as 
to  the  premises  in  question,  did  not  take  any  estate  or  in- 
terest extending  beyond  her  own  lifetime. 

It  will  be  contended  for  the  defendants,  that  Jnn  Spmuier^ 
the  wife  of  the  testator,  took  the  entire  interest  of  the  testa- 
tor in  the  premises  in  question,  under  the  general  devise  to 
her  of  the  residue  of  the  estate. 

'  ~  Cresswell,  for  the  lessor  of  the  plaintiff. — Under  this  de  • 
vise  the  testator's  widow,  Ann  Spencer ,  took  only  a  life 
estate  in  the  premises  in  question.  The  estate  having 
been  granted  to  the  testator,  his  heirs  and  assigns,  per  autre 
pie  only,  the  devise  to  the  wife,  without  more,  would  convey 
only  a  life  estate.  In  Doe  d.  Jeffv,  Robinson  (a),  where  the 
tenant  of  certain  lands,  granted  to  him  and  his  heirs  p^ 
autre  vie,  devised  them  to  A.  B.,  without  saying  more,  and 
A.  B.  died  during  the  lifetime  of  the  cestui  que  vie:  it  was 
held  that  the  heir  of  the  devisor  was  entitled  to  the  lands  as 
special  occupant.  Unless  something  appears  on  the  face  of 
the  wiU  which  indicates  a  clear  intention  that  the  wife  was  to 
take  a  greater  estate,  the  heir-at-law  of  the  devisor  will  be 
entitled  as  special  occupant  The  residuary  clause  will  no 
doubt  be  relied  on ;  but  that  precedes  the  devise  in  ques- 

(a)  8  B.  &  Cr.  296  s  2  Man.  &  Ry.  249. 
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^^^ft^/"^'^'  tion ;  and  at  the  time  that  the  residuary  cUiise  was  inaerfed 

in  the  will,  there  was  a  devise  before  of  this  property  to 
John  Spencer^  his  heirs  and  assigns.  [Lord  Abimger,  C.  B. — 
We  must  look  at  the  will  as  though  that  clause  were  not  in 
it.  We  can  only  notice  the  erasure  as  a  fact,  Porit^^B.— 
We  are  to  say  what  is  the  meaning  of  the  words  which  wore 
contained  in  this  paper  at  the  time  the  devisor  signed  it] 
It  is  submitted,  that  it  may  be  considered  in  the  nature  of  a 
contemporaneous  exposition.  In  Strickland  v,  MaxweUia), 
an  instrument  of  demise  was  produced  in  evidence,  by 
which  the  plaintiff  agreed  to  let,  &c.,/or  the  terim  of  one 
year*  Most  of  the  subsequent  stipulations  in  the  lease 
were  wholly  inapplicable  to  a  tenancy  for  one  year  only, 
and  many  of  them  appeared  applicable  only  to  a  tenancy 
determinable  by  a  notice  to  quit.  The  document  appeared 
on  the  face  of  it  to  have  originally  contained  words  creat« 
ing  a  tenancy  from  year  to  year,  and  the  above  words  as 
to  the  term  for  one  year  only  remained.  And  it  was  held 
that  the  words  struck  out  might  be  looked  at  to  shew  what 
the  intention  of  the  parties  was.  [hord  Abinger,  C.  B. — 
You  can  only  give  it  in  evidence  to  explain  a  latent  ambi- 
guity. Parke,  B. — No  matter  what  the  testator  intended 
at  a  former  period ;  the  question  is,  what  did  he  intend 
when  he  executed  the  will  ?]  It  is  laid  down  in  SItepparii 
Touchstone,  402,  that,  in  testaments,  the  last  will  is  of  the 
greatest  force;  and,  therefore,  between  two  repugnant 
clauses  in  a  will,  the  latter  will  be  effectual.  Now  here,  the 
residuary  clause  in  the  will,  and  the  subsequent  specific 
devise  of  this  estate  to  the  wife,  are  inconsistent,  and  there- 
fore, according  to  the  rule  above  laid  down,  effect  ought  to 
be  given  to  the  latter  disposition.  Sims  v.  Doughty  {b)\ 
Constantine  v.  Constantine  (c).  Putting  the  residuary 
clause  out  of  the  question,  there  cannot  be  a  doubt  that  a 


{a)  2  Cr.  &  M.  639.  (6)  5  Ves.  243. 

(c)  6  Ves.  100.       . 
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life  estate  only  woiild  be  created ;  but  the  residuary  clause  ^ch.  of  pua.% 
would  give  the  whole  interest,  which  is  inconsistent.  It 
is  admitted,  that  where  an  estate  is  devised  in  a  former  part 
of  a  will  to  a  person  for  life,  and  then  afterwards  the  tes- 
tator  adds  a  residuary  clause,  giving  an  estate  in  fee,  the 
Courts  have  held  that  the  clauses  were  not  inconsistent, 
and  that  the  former  clause  may  reasonably  be  enlarged  by 
the  latter :  that  is,  because  there  the  testator  goes  on  to 
devise  more — to  dispose  of  that  which  he  had  not  before 
disposed  of.  But  there  is  no  case  in  which  it  has  been 
decided,  that  where  the  clauses  in  the  will  are  placed 
as  they  are  in  this,  the  residuary  clause  can  have  any 
such  effect,  when  it  precedes  the  specific  devise  of  the  es- 
tate for  life.  Suppose  this  testator  had  given  all  his  estates 
to  A.  in  fee,  and  had  afterwards  given  one  of  them  to  A. 
for  life:  that  would  be  inconsistent;  and  that  is  substan- 
tially the  present  case.  [Lord  Abinger,  C.  B. — It  is  only 
when  the  clauses  are  necessarily  inconsistent  that  you 
must  reject  the  former  clause.]  Effect  ought  to  be  given, 
if  possible,  to  the  whole  will ;  but  here,  if  effect  be  given  to 
the  residuary  clause  as  to  this  estate,  the  specific  devise 
will  have  no  operation  whatever;  whereas,  if  it  is  held  that 
this  estate  did  not  pass  under  the  residuary  clause,  effect 
would  be  given  to  the  specific  devise  to  the  wife,  and  there 
would  be  no  intestacy  as  to  this,  because  by  the  last  clause 
the  testator  has  entailed  it  on  his  own  male  heir.  Doe  v. 
Garrod  {a) ;  Counden  v.  Clarke  (6).  There  is  another 
inconsistency,  that  the  latter  clause,  ''  I  also  entail  my 
land  on  the  Spencer's  male  heir,  so  long  as  one  shall  re- 
main,*' applies  to  all  that  has  gone  before.  [_Parke»  B. — 
You  say,  that  '^  my  land  "  must  mean  the  whole  of  his  real 
property,  so  that  he  would  give  to  his  wife  an  estate  for  life, 
and  then  an  estate  to  his  male  heir  in  tail.  It  may  be 
worth  while  to  consider,  whether  that  clause  is  not  a  revo- 

(a)  2  B.  &  Ado].  87.  (6 )  Hobart,  29. 
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Exeh.  of  PUaSf  cation  of  every  devise,  except  the  devise  to  the  wife,  and  to 

the  heir  male  in  tail.  Can  you  make  sense  of  the  devise  to 
Spencer*s  heir  male  ?  What  is  the  meaning  of  Speneeffi 
heir  male?  Is  it  his  own  heir  male,  or  the  head  of  his 
family  7\  It  is  either  his  own  heir  male,  or  his  brothei^s 
heir  male.  In  the  absence  of  evidence  to  shew  that  he 
meant  the  contrary,  it  must  be  taken  to  mean  his  own  heir 
male. 


Coltman,  contrh* — There  are  two  objections  to  the  last 
clause  of  this  will. — Firsty  it  is  a  devise  of  **  my  land," 
simply;  it  is,  therefore,  uncertain  what  land  he  means: 
secondly f  it  is  uncertain  as  to  the  person  who  is  to  take. 
First,  it  will  not  affect  the  land  devised  to  the  wife,  for 
that  is  a  devise  of  a  house  and  building,  and  although  a 
devise  of  land  will,  in  general,  carry  the  houses  which  are 
upon  it,  that  is  only  when  the  testator  has  not  used  die 
word  land  in  contradistinction  to  the  word  houses,  b 
JarmafCs  edition  of  PoweU  on  Devises,  186,  it  is  said — 
^  But  though  the  word  lands  will,  unaided  by  the  context, 
carry  houses,  or  rather  the  land  on  which  the  houses  are 
built ;  yet  of  course  this  does  not  hold  where  the  testator 
evidently  uses  it  in  contradistinction  to  house.  As,  where 
a  devisor,  having  a  messuage  at  L.,  and  a  messuage  and 
lands  at  JV.,  devised  his  house  at  L,,  with  all  other  his 
lands,  meadows,  pastures,  with  their  appurtenances,  lying 
in  W. ;  the  house  at  fV.  was  held  not  to  pass."  That  was 
the  case  of  Ewer  v.  Heydon,  Moore,  SSd,  pi.  491,  also 
reported  in  2  Anderson,  \QS.  Here,  the  testator  in  the 
different  devises  he  has  made  has  always  drawn  a  distinc- 
tion between  bouses  and  land ;  when  he  means  to  devise 
bouses  he  uses  the  term  houses,  and  when  he  means  land 
he  uses  that  term.  [Parke,  B. — ^The  case  does  not  find 
whether  the  testator  had  any  land  besides  that  specifically 
devised  before*]  That  certainly  does  not  appear.  But  this 
devise  cannot  be  extended  beyond  its  terms  to  mean  '^  all 
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my  land.''  It  is  apprehended  that  it  means  land  previously  ^f^^^^^» 
given — not  houses.  But  if  it  might  mean  that^  it  is  too 
uncertain.  Secondly,  there  is  an  uncertainty  as  to  the  per* 
son  to  whom  the  land  entailed  is  to  go.  The  words^  ''  to 
the  Spencer's  male  heir,  "are  not  a  sufficient  description  of 
any  person.  It  might  mean  the  son  of  James  Spencer,  or 
any  other  of  the  Spencers;  and  it  is,  therefore,  not  suffi- 
ciently certain  for  the  Court  to  put  any  construction  upon 
it.  [Parke,  B. — This  is  that  part  of  the  will  where  he 
has  struck  out  the  letter  "  s"  in  the  word  ^*  heirs."  He 
leaves  estates  to  John  Spencer  and  James  Spencer^  re* 
mainder  to  their  children  and  their  heirs — he  might  mean 
to  restrict  the  Spencers  from  alienating.]  It  does  not  ap** 
pear  who  was  the  object  of  the  testator's  bounty,  and  it  is 
quite  uncertain  as  to  what  land  it  applies  to.  The 
construction  contended  for  on  the  other  side  would 
revoke  nearly  the  whole  of  the  will.  Then,  as  to  the 
argument  that  the  special  devise  is  inconsistent  with  the 
residuary  clause  :  it  is  a  fallacy  to  say  that  they  are  incon- 
sistent, as  both  may  stand  together.  It  is  said  that,  be- 
cause the  specific  devise  comes  after  the  residuary  clause,  it 
is  therefore  inconsistent :  it  is  admitted  on  the  other  side, 
that  if  the  specific  devise  had  come  first,  there  would  have 
been  no  inconsistency.  In  Doe  d.  Jeff  v.  Robinson  (a) 
it  was  certainly  held,  that  where  the  tenant  of  lands 
granted  to  him  and  his  heirs  per  autre  vie,  devised  them 
**  to  A.B.!"  without  saying  more,  and  A.B.  died,  living 
cestui  que  vie,  that  the  heir  of  the  devisor  was  entitled  to 
them  as  special  occupant.  But  that  case  is  an  instance  of 
a  legal  construction  of  intention  only.  There  is  no  case  in 
whicha  residuary  clause  has  been  held  to  be  repealed  by 
a  subsequent  specific  devise.  The  cases  which  affect  resi- 
duary devbes  are  fully  stated  in  JarmaiCs  edition  of 
Powell  on  Devises,  Vol.  2,  c.  6,  p.   102;   and  the  ge- 

(a)  8  B.  &  Gr.  296. 
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^**!^//'*«»  neral  rule  is,  that  all  that  a  testator  has,  which  is  not  odicr- 

wise  disposed  of,  passes  under  the  residuary  chiuse,  unless 
it  appears  from  other  parts  of  the  will  to  be  the  clear  inten- 
tion of  the  testator  that  the  estate  should  not  pass  under 
it.  In  Doe  d.  Moreton  v.  Fossick  (a).  Lord  TetderdeM 
says — "  I  think  the  more  modern  doctrine  is,  that  where 
the  words  are  large  enough  to  carry  a  remote  reversion,  it 
will  pass,  unless  there  be  something  directly  shewing  the  in« 
tention  to  have  been  otherwise.  The  negative  nmst  be 
proved."  Here  there  is  no  such  clear  and  manifest  inten- 
tion, nor  any  necessary  inference  to  be  gathered  from  the 
will,  that  this  estate  should  not  pass  under  the  residuary 
devise. 

Cresswell  in  reply. — The  first  objection  is,  that  the  word 
**  land"  in  the  last  clause  is  not  sufficient  to  pass  anything 
hut  land ;  but  in  the  case  cited  of  JEJioer  v.  Heydan,  the  in- 
tention of  the  testator  was  clear,  that  the  house  should  not 
go  along  with  the  land.  But  here,  how  does  it  appear 
that  the  testator  used  the  word  ''  land  "  in  contradistinc- 
tion to  house  ?  It  must  therefore  be  taken  on  the  general 
rule,  that  land  is  sufficient  to  pass  a  house.  Secondly ^  it  is 
said  that  the  person  to  take  is  uncertain,  and  that  the  de- 
vise is  inconsistent,  because  previous  estates  tail  are 
given  to  the  heirs  male  ;  but  that  is  not  so,  for  they  are  to 
take  estates  as  tenants  in  common  in  fee.  The  testator 
might  have  changed  his  intention,  and  limited  it  to  the 
male  heir  of  the  Spencer  family.  There  is  no  doubt  that 
he  meant  to  give  it  to  the  male  heir  of  his  own  family.  If 
the  clause  is  not  absolutely  insensible,  it  must  have  efiect 
given  to  it.  Then,  it  is  not  stated  whether  the  defen- 
dant claims  under  the  residuary  clause  or  the  specific 
devise.  The  specific  devise  cannot  be  enlarged  by  the  re- 
siduary devise  which  precedes  it.  It  is  admitted  on  the 
other  side,  that  the  specific  devise  is  not  sufficient  to  con- 

(6)  1  B.  &  Adol.  188. 
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▼ey  an  estate  of  inheritance.  If  so,  the  life  estate  given  b*cK  of  Pkaa, 
by  the  specific  devise  in  the  last  clause  is  inconsistent  with 
the  fee  previously  given  by  the  residuary  clause.  It  is  not 
consistent  to  give  a  larger  estate  first,  and  then  a  smaller 
estate.  It  must  be  assumed  that  the  testator  has  changed 
his  intention. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  the  de- 
fendants are  entitled  to  retain  this  estate.  If  the  last 
clause  had  been  sufficiently  explicit,  it  virould  have 
been  incumbent  upon  the  Court  to  give  effect  to  it, 
and  there  would  have  been  great  difficulty  in  the  case. 
If  it  had  clearly  appeared  that  the  testator  intended 
to  give  his  estate  to  his  heir,  it  would  be  inconsistent 
with  the  specific  estates  previously  given  in  the  will, 
and,  coming  last,  must  have  operated  as  a  revocation 
of  them ;  but  it  appears  to  oie  not  to  be  sufficiently  intel- 
ligible to  enable  us  to  give  it  any  effect  First,  there  is 
no  clear  designaiio  persome.  The  heir  male  of  the  Spen^ 
eers  may  mean  his  own  heir  male,  or  that  of  his  brother, 
or  of  some  other  family  of  that  name,  which  is  too  am- 
biguous. The  probability  is,  that  he  wished  to  do  that 
which  the  law  will  not  allow,  namely,  to  restrain  the 
alienation  of  the  property  which  he  had  previously  given. 
It  then  comes  to  the  second  question,  which  was  first 
mentioned ;  whether  the  bequest  of  Redvales  to  the  wife, 
which,  if  it  stood  alone,  would  have  conveyed  only  an 
estate  for  life,  is  so  inconsistent  with  the  previous  clause, 
as  to  amount  to  a  revocation  thereof.  It  appears  to  me 
that  the  argument  of  the  plaintiff  is  founded  on  this  fal- 
lacy. The  general  rule  is,  that  where  a  testator  makes  a 
devise  in  one  part  of  a  will,  and  another  in  a  subsequent 
part,  so  inconsistent  that  both  cannot  stand  together,  the 
last  is  to  prevail.  But  that  rule  only  applies  where  the 
intention  of  the  testator  is  perfectly  clear  from  the  lan- 
^age  of  the  will.    The  Courts  of  law,  when   they  hold 


676  CA8ES   IN    THE   EXCHEQUSB, 

Exch,  of  Pleas,  that  a  devise  to  a  person,  without  more^  passes  ODiy  an 

estate  for  life,  act  upon  a  rule  of  constructiony  which  is 
independent  of  the  intention  of  the  testator.  The  role  is 
adopted  to  avoid  all  question  as  to  the  intention,  and  is 
allowed  to  prevail  in  many  cases  where  a  testator  hss^ 
meant  to  give  more  than  a  life  estate,  but  has. failed  to  do 
so  by  express  words :  we  cannot,  therefore,  say  that  this 
.  bequest  is  necessarily  inconsistent  with  his  design,  as  ex- 
pressed in  a  former  part  of  the  will.  It  seems  to  me  that 
the  testator,  not  being  aware  of  the  effect  of  the  residuary 
clause,  which  gave  his  wife  the  whole,  meant  to  give  it 
to  her  by  this  bequest ;  and  therefore  he  has  done  nothing 
more  than  unnecessarily  repeat  a  part  of  the  previons 
devise.  If  he  had  given  the  Redvales  estate  to  her  and 
her  heirs,  and  afterwards  gave  to  her  the  Redvales  estate, 
there  would  be  no  necessary  inconsistency.  I  waited  to 
ascertain  whether  there  bad  been  any  case  upon  this 
point ;  but  I  do  not  find  that  there  has  been  any  decisioi^ 
to  the  effect,  that  a  devise  to  A.  and  his  heirs  for  ever, 
and  afterwards  a  devise  to  ^.,  without  more,  are  necessarily 
inconsistent.  We  are  bound  to  give  effect  to  the  whok 
of  the  will,  if  we  can ;  and  it  appears  to  me  that  we  cannot 
imply  an  intention  in  the  testator  to  cut  down  the  previous 
estate. 

Parkb,  B. — I  entirely  concur ;  and  it  appears  to  roe 
that  the  defendants  are  entitled  to  retain  this  estate.  The 
first  question  is,  whether  the  use  of  the  words,  **  I  entail 
my  lands  on  the  heir  male  of  the  Spencers^**  mRkes  any  dif- 
ference in  the  will.  The  words  are  very  obscure :  there 
is  great  difficulty  in  determining  the  meaning  of  the  terms 
*'  my  land,"  and  the  ''  Spencer's  male  heir.'*  It  is  enough 
for  the  Court  to  say,  that  the  clause  b  either  unintelligible 
and  void,  or  inapplicable  to  the  property  in  dispute.  If  the 
words  ''  my  land"  relate  to  land  only,  they  are  not  applica- 
Ue  to  the  present  devise,  which  is  of  a  house ;  and  I  am 
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of  opinion,  either  that  they  are  absolutely  void,  because  of  E*ek,  of  PUat, 
their  insensibility,  or  immaterial,  as  not  relating  to  the  sub- 
ject matter  of  this  devise.  They  may  have  the  effect  of  limit- 
ing the  estates  previously  given  to  the  Spencers;  or  the  ob- 
ject of  the  testator  may  have  been  to  restrain  them  from  alie- 
nating the  estates  which  he  has  so  devised  ;  but  what  effect 
they  may  have  upon  that  property  it  is  not  necessary  now  to 
determine.  The  second  question  is,  whether  the  additional 
clause  turns  the  residuary  bequest  into  an  estate  for  life  ? 
I  am  of  opinion  that  it  does  not.  There  is  no  doubt  that, 
when  the  testator  has  put  his  name  to  the  will,  the  whole 
must  be  taken  together,  and  that  no  part  of  it  is  to  be  re- 
jected, if  it  can  have  an  effect  given  to  it;  and  the  proper 
rule  is,  to  consider,  in  each  will,  whether  there  is  a  total 
impossibility  of  reconciling  every  part.  There  is  no  doubt 
that  where  two  parts  of  a  wiU  are  inconsistent,  the  last  is 
to  be  given  effect  to.  But  is  there  any  inconsistency  in 
this  case?  First,  there  is  a  general  devise  of  the  residue; 
secondly,  there  is  the  particular  bequest*  It  appears  to 
me  that  they  are  by  no  means  irreconcileable,  and  that 
this  latter  was  only  meant  by  the  testator  to  say  more  ex- 
pressly, that  his  wife  shall  possess  that  property.  It  is 
very  true,  that  if  this  clause  stood  alone,  it  would  have 
only  a  limited  effect ;  but  the  former  clause  cannot  be 
cut  down  by  it,  since  the  two  are  not  irreconcileable.  If 
the  second  devise  had  been,  *'  to  my  wife^br  her  life 
only,^  there  would  have  been  an  inconsistency  resulting 
firom  the  use  of  the  word  **  only,"  and  the  two  clauses 
would  have  been  irreconcileable.  But  there  is  no  incon- 
sistency here,  and  therefore  they  may  both  stand,  and  the 
effect  of  them  is  to  give  the  wife  an  estate  in  fee. 

BoLLAND,  B. — The  general  residuary  clause  would  pass 
the  fee  to  the  wife.;  and  I  am  of  opinion  that  the  addi- 
tional clause  does  not  alter  it.  The  clause  devising  this 
property  at  the  beginning  of  his  will  having  been  struck 
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^^\^KR^^'  out,  the  testator  merely  added  the  last  clause,  more  surely 

to  secure  the  house  to  his  wife.  In  all  the  former  devisei 
to  his  wife,  he  particularly  gave  the  estates  to  her  for  her 
life — here  he  has  not  used  the  same  language.  In  fVUliamt 
V.  Thomas  (a),  where,  after  a  devise  to  one  and  her  heirs  of 
certain  lands  in  A,,  and  other  devises  to  the  same  person, 
her  executors,  administrators,  and  assigns,  of  leasehold  in- 
terests in  B.,  C,  and  Z).,  there  was  a  devise  of  all  the  re- 
sidue of  the  testator's  estate  and  effects,  real  and  personal, 
whatsoever  and  wheresoever,  not  before  disposed  of,  to  the 
same  devisee,  her  executors,  administrators,  and  assigns, 
for  her  own  use  absolutely,  it  was  held  that  the  latter  devise 
would  carry  a  distant  reversion  in  fee  in  the  lands  in  B» 
There  Lord  EUenborough,  C.  J.,  said,  **  It  was  properly 
admitted  that  the  words  of  the  residuary  devise,  giving  all 
the  rest  of  his  estate  and  effects,  real  and  personal,  whatso- 
ever and  wheresoever,  not  before  disposed  of,  to  his  wife, 
her  executors,  &c.,  for  her  own  use  and  benefit  absolutely, 
were  competent  to  carry  this  reversion,  unless  rebutted 
by  something  else  in  the  will,  shewing  that  he  did  not 
mean  to  pass  it.  But  the  omission  of  the  word  heirs  in 
that  clause,  which  is  introduced  in  others,  is  relied  on  for 
this  purpose.  But  where  the  words  of  the  residuary 
clause  are  so  strong  and  clear  for  carrying  the  fee  in  this 
reversion,  we  cannot  collect  a  contrary  intent  from  the 
mere  omission  of  the  word  heirs,  which  is  fully  supplied 
by  other  words." 

GuRNEY,  B. — I  concur  in  opinion  with  the  rest  of  the 
Court.  There  is  an  express  devise  of  the  residue  to  the 
wife  in  fee,  and  nothing  in  the  next  clause  which  is  ne- 
cessarily inconsistent  therewith. 

Judgment  of  nolle  prosequi  to  be  entered  for 
the  defendants. 

(a)  12  East,  HI. 
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Exek.  of  PUoh 
1836. 

Whitfield  v.  Hodges.  ^^"""^      ^ 

XN  this  case  JPi^A  had  obtained  a  rule  to  shew  cause  why  Where  the  pUin- 
the  judgment  entered  up  should  not  be  set  aside,  and  why  grewo/a^cause, 
an  exoneretur  should  not  be  entered  on  the  bail-piece,  ■g'cfd  togive 

*^  the  defendant  a 

It  appeared  from  the  affidavits  that  a  writ  of  capias  had  month's  time  to 
been  sued  out  by  the  plaintiff  against  one  Surridge,  and  the  tin^e  expk- 
tbat  Surridge,  having  been  arrested^  the  now  defendant  mfnJ^J^ufj'jf^" 
became  bail  for  him.  The  action  proceeded  to  issue^  and  ^^  practice  of 
notice  of  trial  was  given  on  the  9th  of  November  for  the  obtained,  and 
next  Essex  Assizes.  On  the  24th  of  December,  Sur^  not  ha"^^b^L 
ridge  gave  the  plaintiff  a  bill  of  exchange  for  the  amount  ^"  ^^^^  «*^<^^ 

_  ,  ,  before  the  ar- 

of  the  debt  for  which  the  action  was  brought,  and  paid  rangement  was 
the  costs  incurred  up  to  that  time.  The  bill,  which  was  ^e^fthatthr^ 
payable  two  months  after  date,  was  dishonoured  on  5f**J'^'^%"**^ 
its  being  presented  for  payment  when  due.  Notice 
was  then  given  by  the  plaintiff's  attorney  to  Surridge's 
attorney,  that  he  should  proceed  to  try  the  cause.  On 
the  S7th  of  February  an  order  was  made  by  Mr.  Baron 
Gumey,  that,  on  payment  of  the  debt  and  all  subsequent 
costs,  including  the  costs  of  briefs,  on  or  before  Tuesday 
then  next,  (which  was  the  1st  oi  March),  all  further  pro- 
ceedings should  be  stayed^  and  in  default  thereof,  that 
the  plaintiff  should  be  at  liberty  to  sign  final  judgment, 
and  issue  execution  thereon.  The  costs  were  taxed,  and 
the  amount  having  been  paid  to  the  plaintiff's  attorney, 
he,  on  the  29th  of  February,  gave  the  defendant  a  month's 
further  time  to  pay  the  debt ;  but  he  afterwards  signed 
judgment  on  the  order.  The  commission-day  at  ChelmS' 
ford  was  the  9th  o{  March.  On  the  6th  of  AprU  a  ca.  sa. 
was  issued  against  Surridge,  returnable  on  the  22nd,  and 
on  the  23rd  the  plaintiff  commenced  this  action  against 
the  present  defendant;  and  the  defendant  not  having 
pleaded  in  due  time,  the  plaintiff  signed  judgment.  On 
the  first  day  of  this  term.  Fish  obtained  the  above  rule,  on 
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Bxeh,  of  PUat,  the  ground  that  time  had  been  given  to  the  defendant  in 
^     the  original  action,  and  that  therefore  the  bail  were  dia- 
Whitfield     charged. 

HODOES. 

Erie  and  6.  T.  White  shewed  cause. — Firsif  the  time 
was  not  extended  beyond  the  period  at  which  the  plaintiff 
could  have  obtained  judgment  and  execution  according  to 
the  regular  course  of  practice.  Time  was  not  therefore 
given  to  the  original  defendant. — Secondly,  the  Judge's 
order  was  not  absolute  for  judgment,  but  conditional  only. 
But,  thirdly 9  it  was  a  mere  private  arrangement  between 
the  plaintiff  and  the  defendant,  and  was  similar  to  the  case 
where  a  cognovit  has  been  given;  and  it  was  held  in 
Stevenson  v.  Roche  (a),  that  bail  are  not  discharged  by 
the  plaintiff's  taking  a  cognovit  from  the  principal,  unless 
time  be  thereby  given.  The  plaintiff  relinquished  no- 
thing by  taking  the  Judge's  order.  No  judgment  was 
then  signed,  and  the  pluntiff  was  not  entitled  to  sign 
judgment. 

Piatt  and  Fish  in  support  of  the  rule. — It  is  clear,  as  t 
general  rule,  that  if  time  be  given  to  the  original  de- 
fendant, the  bail  are  discharged.  Now,  when  by  the 
plaintiff's  agreement  the  judgment  and  execution  are 
delayed,  the  defendant  does  obtain  time ;  and  when  dur^ 
ing  the  progress  o(  a  cause  the  plaintiff  becomes  entitled 
to  sign  judgment  on  an  earlier  day  than  by  the  ordinary 
practice  he  would  be  entitled  to  do,  the  bail  have  a  right 
to  call  upon  him  to  do  so,  and  if  he  fails  to  do  so,  they  are 
discharged.  That  was  the  case  in  the  present  instance. 
Any  substantial  arrangement  by  which  the  time  for  sign- 
ing judgment  and  issuing  execution  is  stayed,  is  sufficient 
to  discharge  the  bail,  as  they  are  injured  thereby. 
TAlderson,  B. — How  are  the  bail  injured  by  this  arrange- 

(fl)9B.&C.  707. 
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uent  t    They  undertake  that  the  defendant  shall  be  pre-  ^ck.  rf  Piea*, 

sent  in  Court  on  a  given  day.     Here  the  plaintiff  does  not  -» 

discbarge  him  from  that  appearance.]    The  judgment  Whitfibld 

appears  to  have  been  signed  on  a  misunderstanding.  Hodobb. 

Lord  Abinoer,  C.  B. — If  the  Judge's  order  had  been 
a  hostile  proceeding,  and  not  the  result  of  an  arrangement 
between  the  parties,  there  might  have  been  a  great  deal  in 
the  argument  for  the  defendant ;  but,  being  a  voluntary 
agreement,  it  falls  within  the  principle  of  those  cases  where 
a  cognovit  has  been  given,  by  which  the  plaintiff  has  be- 
comeentitled  to  sign  judgmental  an  earlier  period  than  he 
would  otherwise  be  enabled  to  do.  The  same  principle 
allows  the  party  even  within  that  period  to  give  a  further 
extension  of  the  time.  Here  no  judgment  was  signed 
before  the  order  was  made.  The  bail  were  therefore  not 
prejudiced. 

Parke,  B. — I  am  of  the  same  opinion.  I  should  be 
sorry  to  throw  any  obstacle  in  the  way  of  arrangements  of  . 
this  description.  If  this  objection  were  to  prevail,  the  cir- 
cumstance of  the  defendant's  being  out  on  bail  would  often 
prevent  arrangements  which  are  made  at  chambers  for 
the  saving  of  expense.  In  this  case,  the  order  having  been 
made  on  the  ^7th  of  February,  a  new  agreement  is 
•entered  into  on  the  29th  for  an  extension  of  time.  Now, 
either  the  agreement  was  binding  upon  the  plaintiff,  or  it 
was  not.  If  it  was  not,  and  the  plaintiff  merely  promised 
to  extend  the  time,  the  bail  are  not  discharged.  If  it  was 
binding,  I  am  of  opinion  that  the  parties  are  competent, 
before  final  judgment  has  been  signed,  to  agree  to  an 
arrangement  to  extend  the  time,  as  was  done  in  the  present 
mstance.  Suppose  at  the  beginning  of  a  week  an  ar- 
rangement is  made,  and  the  plaintiff  finds  that  he  is  more 
likely  to  obtain  payment  of  his  debt  by  granting  an  exten- 
sion of  the  time  agreed  upon,  it  would  be  a  great  hardship 
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Exch.  of  PUdi^  if  that  could  not  be  done  without  discharging  the  buL 

The  parties  then,  on  the  29th,  which  was  Mtmday^  were 
competent  to  make  this  agreement ;  and  it  being  witliia 
the  original  limit  of  time,  the  bail  are  not  dischax^ged.  If 
the  judgment  had  been  actually  signed  before  the  agree- 
ment was  entered  into,  the  case  would  have  been  dif- 
ferent. 


Whiitibld 

0. 
HODQES. 


Boll  AND,  B.,  and  Aldbrson,  B.,  concurred. 

* 
Rule  absolute  for  setting  aside  the  judgment, 
but  discharged  as   to  the  entering  an  ex- 
oneretur  on  the  bail-piece. 


plaintiff  was 
possessed  as  of 
his  own  pro- 


James  Farrar  f.  Beswick. 

Trover.— The  -**  ROVER. — The  declaration  stated  that  the  plaintiff 
declaration  stat-  ^gg  lawfully  possessed  as  of  his  oum  property  of  certain 

cattle,  to  wit,  four  horses,  &c.,  which  the  defendant  had  con- 
verted to  his  own  use.  Pleas,^r«/,  that  the  cattle  in  the 
cattle  °t^o^wh  *"  declaration  mentioned  were  not  at  the  time  of  the  allied 
four  horses,        Conversion  and  disposal  thereof,  nor  are  they,  or  any  of 

which  the  de-  .11../*.  1       1       ]!•  n 

fendant  con-  them  the  property  of  the  said  plamtiff,  nor  was  he  lawnilly 
posed  of"to  hir  posscsscd  of  the  samc  as  of  his  own  property ,  in  manner 
own  use.  Pleas-  jjjjj   f^j.^  as  the  said    plaintiff  hath   above  in    his  said 

first,  that  they  ^  ^ 

were  not  the      declaration   in   that  behalf  alleged :    concluding  to  the 

property  of  the 

plaintiff;  2nd/y,    COUntry. 

raent^was  re-  ^^^  second  plea,  after  setting  forth  a  judgment  recovered 
covered  against   in  the  countv  court  of  Lancaster,  in  an  action  brought 

J.  F.,  and  that  '^  ^ 

the  defendant,  (a  sheriff's  officer),  seized  them  under  an  execution  against  the  said  /.  F.,  On 
same  being  the  goods  and  chattels  of  the  said  J.  F,,  and  liabU  to  be  seized  €md  taken  as  ntforeseUj 
and  not  being  the  property  of  the  said  plaintiff .  To  which  the  plaintiff  replied,  that  they  were  the 
cattle  and  property  of  the  said  plaintiff  ntodo  etformd.  At  the  trial,  it  was  found  by  the  jury,  that 
they  were  the  property  of  the  plaintiff  and  /.  F.  jointly  : — Held^  that  the  isnie  raised  by  the 
defendant  was,  whether  the  cattle  were  the  sole  property  of  J.  F.,  and  the  jury  having  found  that 
they  were  the  joint  property  of  the  plaintiff  and  J,  F.,  that  the  plaintiff  w«a  entitled  torecorcr. 
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by  one  William  Cottrell  against  one  Joshua  Farrar^  the  Exch.  of  puas, 
issuing  of  a  writ  or  precept  in  the  nature  of  the  writ  of  ^  '  ^ 

levari  facias^  directed  as  well  to  certain  other  persons  as  Far&ar 
to  the  defendant^  a  bailiff  of  the  sheriff^  commanding  him  Bbbwick. 
to  cause  to  be  levied  of  the  goods  and  chattels  of  the  said 
Joshua  Farrary  the  debt  and  damages  recovered,  and  the 
delivery  of  the  writ  to  the  defendant  to  be  executed,  aver- 
red as  follows  : — ^*  By  virtue  of  which  said  writ  or  precept, 
he,  the  said  defendant,  as  such  bailiff  or  oflScer  as  afore- 
said, afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
and  within  the  time  in  the  said  writ  or  precept  specified  for 
the  execution  thereof  as  aforesaid,  and  according  to  the 
commandment  and  exigency  thereof,  and  within  the  j urisdic- 
tion  of  the  said  Court,  and  the  bailiwick  of  the  said  Sheriff, 
to  wit,  in  the  county  aforesaid,  seized  and  took  the  said 
cattle  in  the  said  declaration  mentioned,  the  same  being  the 
cattle y  goods y  and  chattels  of  the  said  Joshua  Farrar^  and 
liable  to  be  seized  and  taken  as  aforesaid^  and  noi  being  the 
property  of  the  said  plaintiff ^  as  for  and  in  execution  of  the 
said  writ  or  precept ;  and  in  pursuance  of  the  said  writ  or 
precept,  and  for  the  full  and  due  execution  thereof,  het 
the  said  defendant,  as  such  bailiff  or  officer  as  aforesaid, 
then  and  there,  to  wit,  on  &c.,  in  the  county,  and  within 
the  jurisdiction  aforesaid,  converted  and  disposed  of  the 
said  cattle,  goods,  and  chattels,  by  a  fair,  proper,  and  law- 
ful sale  thereof,  in  order  to  satisfy  the  said  judgment  so  as 
aforesaid  obtained  by  the  said  W.  C,  such  sale  thereof 
being  duly  authorized  and  required  by  and  according  to 
the  customs  and  usages  in  that  behalf,  from  time  imme- 
morial used  and  approved  of  in  the  same  county,  in  the 
execution  of  such  and  the  like  writs  or  precepts  as  afore- 
said.'* The  plea  then  went  on  to  aver  the  return  of  the 
writ,  together  with  the  money  so  levied  under  it,  and  con- 
cluded— ''  which  said  seizing  and  selling,  &c.,  are  the  same 
supposed  grievances  in  the  said  declaration  mentioned,  and 
whereof  the  said  plaintiff  hath  above  complained,  &c." 
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Exeh.  of  Pleas,  The  replication  took  issue  on  the  first  plea ;  and  to  the 

^     second  the  plaintiff  replied^  **  that  the  said  cattle  in  the 

Farrar       said  declaration  mentioned  were  at  the  said  time  when  Sec, 

Bebwick.      &n<l  stiU  Are  the  cattle  and  property  of  ike  said  pUdnHfff 

and  not  the  cattle  of  the  said  Joshua  Farrar,  in  manner 

and  form  as  is  above  in  the  said  last  plea  in  that  behalf 

alleged/' 

At  the  trial  before  Parke,  B«,  at  the  last  Sprimg 
Assizes  at  Liverpool^  it  was  found  by  the  jury,  that  James 
Farrarand  Joshua  Farrar  were  joint  owners  of  the  horses 
in  question,  upon  which  the  learned  Judge  directed  the 
jury  to  find  a  verdict  for  the  plaintiff,  giving  the  defen- 
dant leave  to  move  to  enter  a  nonsuit*  Accordingly,  in 
Easter  Term  last,  Alexander  obtained  a  rule  to  enter  a 
nonsuit. 

Cresswell  and  Wightman  now  shewed  cause. — On  these 
pleadingSj  the  defendant  has  admitted  the  conversion.  The 
only  question  raised  is,  whether  the  horses  were  the  pro- 
perty of  the  plaintiff;  and  the  jury  have  found  that  the 
plaintiff  was  entitled  to  an  undivided  moiety  of  them. 
That  being  so,  the  plaintiff  has  a  right  to  maintain  this 
action.  StancUffe  v.  Hardwicke  (a).  [Parker  B. — I  ex- 
pressed an  opinion  at  the  trial  that  tlie  plaintiff  was  en- 
titled to  a  verdict  for  a  moiety  of  the  value  of  the  horses. 
It  was  suggested  that  the  plea  might  be  taken  as  justifying 
the  conversion  of  Joshua^s  moiety.]  The  plea  is  to  the 
whole  declaration ;  then  how  can  it  be  said  to  be  a  plea  as 
to  a  moiety  ?  A  sale  by  one  joint  tenant  amounts  to  a 
conversion.  \^Parke,  B. — I  apprehend  that  if  they  had 
framed  the  plea  in  this  way,  that  Joshua  Farrar  was  in- 
terested in  these  cattle,  and  therefore  the  defendant  took 
them  in  execution,  the  plea  would  have  been  good.] 
That  may  be  doubtful.     It  is  submitted  that,  under  the 

(a)  2  C.  M.  &  R.  1. 
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new  rules,  this  plea  merely  raises  thequestioiii  whether  the  ^^^:^/^*"' 
plaintiff  had  any  property  in  these  cattle.  The  defen-  ^ 
dant  should  have  pleaded  that  he  took  them  in  execution  Farrar 
to  the  extent  o(  Joshua's  interest  in  them :  but  it  is  quite  Bebwick. 
clear  here  that  he  meant  to  say,  that  the  whole  property  in 
these  cattle  was  in  Joshua.  That  is  the  question  raised 
on  these  pleadingSi  and  that  was  the  issue  on  the  trial. 
[Parict  B. — The  true  question  is,  is  thb  an  informal  plea 
justifying  the  conversion ;  or  is  it  a  plea  denying  the  plain- 
tiff's title !  I  thought  at  the  trial  that  it  was  merely  a 
denial  of  the  plaintiff's  title  to  the  property.]  Supposing 
even  that  the  defendant  was  entitled  to  take  one  moiety 
of  the  cattle,  the  sale  of  the  other  moiety  was  a  conver- 
sion (a).  Here  he  pleads  that  the  whole  was  the  property 
of  Joshua^  and  that  therefore  he  took  the  whole :  if  true, 
that  would  be  a  good  plea ;  but  it  turns  out  not  to  be  so ; 
and  therefore  the  defence  fails,  as  he  had  no  right  to  sell  the 
whole.  He  has  alleged  a  sole  property  in  Joshua^  which 
was  material  and  necessary  to  be  proved.  [Parke,  B. — 
I  have  never  entertained  any  doubt,  since  the  case  of 
Barton  v.  Williams  (6),  that  a  sale  by  one  of  two  tenants 
in  common  of  the  whole  of  their  property  is  a  conversion 
as  to  the  share  of  the  other.  Only  in  this  case  they  are 
not  tenants  in  common.  Alderson^  B. — Would  it  be  a 
good  answer  to  the  action,  to  say  that  the  parties  were 
jointly  interested,  and  therefore  he  took  the  whole? 
Parke,  B. — The  case  of  a  sale  in  market  overt  by  one 
joint-tenant  is  beside  this  question,  as  that  changes  the 
property  in  the  chattel  at  once  as  against  the  other  joint- 
tenant.  There  is  considerable  doubt  whether  this  is  a 
conversion  by  the  sheriff,  of  only  the  subject  of  a  special 
action  on  the  case.  When  I  was  at  the  bar,  I  used  in 
these  cases  to  declare  in  a  special  action  on  the  case.] 

(a)  2  Wins.  Saanden,  note,  47  h. 
(6)  5  B.  &  Aid.  395;  S.  C.  on  error,  3  Bing.  139;  M'Clell.  &  Y.  406. 

VOL.  I.  Z  Z  M.  W. 
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Esch,  of  Pleat,  The  defendant  pleads  circumstances,  which  if  true,  are 
a  bar.    It  is  a  most  material  question,  therefore,  whether 


they  are  the  cattle  of  Joshua  Fatrar  or  not ;  and  if  they 
Beswick.      &r®  110^  bis  sole  property,  then  the  plaintiff  is  entitled  to 
recover. 

Alexander^  conirh. — The  question  is,  whether  the  defen- 
dant, an  officer  of  the  sheriff^  is  liable  in  trover  for  what 
he  has  done  under  this  writ;  and,  secondly,  is  the  plain- 
tiff entitled  to  judgment  on  these  pleadings.     The  horses 
were  the  property  of  James  and  Joshua  jointly.     An  exe- 
cution against  Joshua  is  put  into  the  sheriff's  hands  to 
be  executed,  and  he  would  have  neglected  his  duty  if  he 
had  not  taken  the  cattle,  although  another  had  an  interest 
in  them :  he  cannot,  therefore,  be  Uable  for  seizing  them. 
Then  is  he  liable  for  selling  them?   Though  only  a  moiety 
of  the  property,  perhaps,  ought  to  have  been  applied 
to  the  purposes  of  the  execution ;  yet  each  of  the  horses 
must  be  disposed  of,  as  the  sheriff  could  not  sell  a  part  of 
the  horses.    The  mere  handing  them  over  to  the  par- 
chaser  was  not  a  conversion ;  for  each  joint-tenant  or  tenant 
in  common  is  entitled  to  the  possession  of  the  property  in 
which  they  are  mutually  interested.     If,  then^  the  sheriff 
was  bound  by  law  to  take  and  sell  the  cattle,  he  cannot  be 
guilty  of  any  conversion,  or  be  made  liable  in  trover. 
Secondly,  if  the  sheriff  has  acted  improperly  in  the  sale 
in  retaining  the   plaintiff's  moiety  of  the  money  in  his 
hands,  and  an  action  of  trover  was  maintainable  for  the 
moiety,  the  plaintiff  ought  to  have  shewn  that  by  way  of 
new  assignment.  It  is  said,  however,  that  on  these  pleadings 
the  only  issue  is,  whether  these  cattle  are  the  sole  pro- 
perty of  Joshua  Farrar*    But  the  plea  only  follows  the 
language  of  the  declaration,  and  the  same  construction 
must  be  applied  to  the  words  of  the  plea  as  of  the  declara- 
ration.   The  issue  therefore  is,  whether  these  cattle  were 
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the  sole  property  of  the  plaintiff  as  alleged  in  the  declara-  Eieh.  of  PUas, 
tion,  which  the  jury  have  negatived. 


Parke,  B. — At  the  trial  the  defendant  gave  evidence 
to  shew  that  these  cattle  were  the  property  of  Joshua  ex- 
clusively, though  on  going  further  into  the  evidence,  there 
was  every  probability  that  they  belonged  to  the  plaintiff 
and  Joshua  jointly*  I  told  the  jury,  that,  if  they  thought 
so,  they  ought  to  find  for  the  plaintiff,  being  of  opinion 
that  the  plea  was  nothing  more  than  a  special  traverse  of 
the  plaintiff's  title  in  the  cattle.  Of  that  opinion  I  still 
remain,  though  I  entertained  some  doubt  when  the  rule 
was  moved  for.  The  plea,  in  truth,  avers  that  they  were 
the  sole  property  of  Joshua.  It  was  necessary  for  the 
defendant  to  allege  that  they  were  his  sole  property,  or  to 
shew  that  he  had  such  an  interest  therein  that  the 
sheriff  was  authorized  in  seizing  them.  If  the  plea  had  in- 
tended to  allege  that  Joshua  had  such  an  interest  therein 
as  the  defendant  might  seize,  that  might  have  been  infer- 
red/^rim^ybctV  from  the  allegation  that  the  cattle  were 
the  cattle  of  Joshua,  and  liable  to  be  seized  in  execution : 
but  it  does  not  stop  there;  it  goes  on  to  say  that  they 
were  not  the  cattle  of  the  plaintiff.  That  averment  must 
be  taken  to  be  equivalent  to  an  averment  that  the  plain- 
tiff had  no  title  to  them.  This  is  not  a  plea  in  confession 
and  avoidance,  it  is  nothing  more  than  a  traverse  of 
the  plaintiff's  allegation  of  property  in  the  declaration, 
with  a  special  inducement.  If  the  case  had  rested  on  the 
simple  traverse  in  the  first  plea,  the  only  question  would 
have  been,  whether  they  were  the  property  of  the  plaintiff; 
and  the  defendant  would  not  have  been  allowed  to  shew 
that  there  was  an  execution  creditor  who  had  a  right  or 
interest  in  them.  And  it  seems  impossible  to  construe  the 
allegation  in  the  second  plea,  of  their  being  the  goods  of 
Joshua,  coupled  with  the  allegation  which  follows,  in  any 
other  sense  than  as  signifying  that  they  were  the  sole  pro- 
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^*c^'  ^^'Mf,  perty  of  Joshua.    I  am  by  no  means  prepared  to  say,  that 

if  Joshua  was  jointly  entitled  to  this  property,  the  act  of  the 
sheriff  would  have  been  a  conversion.  As  at  present  advised, 
though  it  is  not  necessary  to  give  a  conclusive  opinion,  I 
think  that  if  the  plea  had  stated  that  Joshua  had  a  jcunt 
interest  in  these  cattle,  and  that  the  sheriff  seized  and  sold 
the  whole  goods  to  levy  the  execution,  it  would  haye  been 
a  good  answer  to  this  action.  I  have  always  understood, 
until  the  doubt  was  raised  in  Barton  v.  Williams  (a),  that 
one  joint-tenant  or  tenant  in  common  of  a  chattel  could 
not  be  guilty  of  a  conversion  by  a  sale  of  that  chattel,  unless 
it  were  sold  in  such  a  manner  as  to  deprive  his  partner  of 
his  interest  in  it.  A  sale  in  market  overt  would  have  that 
effect.  I  do  not,  however,  decide  this  case  on  that  ground; 
but  I  consider  the  allegation  as  an  assertion  that  the  cattle 
were  the  sole  property  of  Joshua,  The  replication  re- 
asserts the  averment  in  the  declaration,  that  they  were  the 
property  o{  James.  On  that  understanding  the  verdict  is 
correct  The  defendant  ought  to  have  framed  his  special 
plea  differently. 

BoLLAND,  B.,  concurred. 

Alderson,  B. — Taking  the  whole  of  the  plea  together, 
it  amounts  to  an  allegation  that  these  cattle  were  the  sole 
property  of  Joshua.  The  replication  is  merely  a  re-asser- 
tion  of  that  which  is  stated  in  the  declaration,  namely,  that 
the  plaintiff  has  such  an  interest  in  the  cattle  as  enablet 
him  to  maintain  the  action.  I  think  that  the  verdict  wu 
right. 

GuRNBY,  B.  concurred. 

Rule  discharged. 

(a)  5  B.  &  Aid.  395. 
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Exch.  of  PUas, 
1836. 


Palmbr  V.  WaiiLER  and  Another,  Executors  of 

Waller. 

J.  O  anaction  of  assumpsit  against  the  defendants,  as  ex-  if  a  defendant 
ecutors,  upon  a  promissory  note  made  by  their  testator,  piead  to  the 
the  defendants  pleaded  that  the  testator  did  not  make  the  "^''°;  ""^^  f  "^ 

^  not  plead  pun$ 

note;  that  the  testator  made  it  for  accommodation  and  admimstravit, 

the  judgment 

without  value ;  and  that  the  testator  had  paid  the  note,  against  him  it 
The  plaintiff  joined  issue  upon  these  pleas ;  and  at  the  ll^g^^^l^; 
trial,  a  verdict  was  found  for  the  plaintiff.     The  judgment  *"<*,"*»  ''^  ?* 

^  "       **  production  of 

was  signed  thereupon,  and  a  writ  of  fi.  fa,  issued  to  the  such  judgment 
sheriff  of  the  county  of  iVbr/btt,  to  levy  the  amount  of  the  js^^inquiry, 
verdict,  de  bonis  testataris  si,  ei  si  non,  to  levy  the  costs  luros^JJj^*' 
(49/.  odd),  de  bonis  propriis.   The  sheriff  levied  the  costs  bonaUitatorU, 

^       ,  .,  .       the  Court  will 

de  bonis  propriis,  and  returned  nulla  bona  testaioris.     At  quash  the  re- 
the  same  time  the  plaintiff  issued  to  the  sheriff  of  the  city  ^^'wwirtt'jieH 
otNorwich,  where  the  defendants  resided,  a  testatum  fi,  »"*i"'y* 
fa.  to  levy  de  bonis  testatoris  si,  et  si  non  as  before,  and  the 
sheriff  returned  nulla  bona.  Upon  this  the  plaintiff  issued  a 
writ  of  scire  fieri  inquiry  to  the  sheriff  of  Norwich;  and 
when  the  inquisition  was  taken,  put  in  evidence  the  judg- 
ment.   The  undersheriff  thought  that  the  plaintiff  was 
bound  to  give  evidence  of  the  defendants'  having  property 
of  the  testator  in  their  hands,  and  so  directed  the  jury : 
and  he  subsequently  returned  nulla  bona. 

On  a  former  day  in  this  term,  «7.  Jervis  obtained  a  rule 
to  shew  cause  why  this  return  should  not  be  quashed,  and 
a  new  scire feri  inquiry  awarded  ;  and  he  contended  that 
the  defendants  by  pleading  over  admitted  assets,  which,  if 
not  in  their  possession  when  the  inquest  was  taken,  had 
been  wasted,  and  so  the  jury  were  bound  to  find  a  devas- 
tavit, as  suggested  in  the  writ.  He  cited  Erving  v. 
Peters  {a). 

(a)  3  T.  R.  686. 
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Biggs  Andrews  shewed  cause. — The  plaintiff,  in  cases 
like  the  present^  usually  proceeds  by  action  on  the  judg- 
menty  and  suggests  a  devastavit.  This  course  is  unusual 
The  judgment,  if  evidence  of  assets  when  that  judgment 
was  delivered,  does  not  shew  that  the  defendants  have 
assets  now  ;  nor  is  it  evidence  of  assets  in  the  bailiwick  of 
Norwich,  The  assets  may  have  been  legally  administered 
since  the  judgment  lAlderson,  B. — If  so,  the  defendants 
should  prove  that.]  In  Erving  v.  PeterSf  a  devastavit  had 
been  returned;  and  if  the  judgment  alone  is  sufficieot 
proof  of  a  devastavit  without  a  scire  fieri  inquiryj  that  in- 
quiry is  superfluous. 


JerviSf  contrd^  having  cited  Leonard  v.  Simpson  (a),  was 
stopped  by  the  Court. 

Alderson,  B. — ^The  judgment  proves  that  the  de- 
fendants had  assets  when  it  was  delivered  ;  they  have  not 
shewn  the  subsequent  disposition  of  such  assets. 

Rule  absolute. 

(o)  2  Bing.  N.  C.  176 ;  2  Scott,  335. 


Doe  d.  Marquis  of  Hertford  r.  Hunt. 
A  tenant  of  a      EjECTMENT  to  rccovcr  possession  of  a  farm.— At  the 

farm  required  •   i         i» 

that  hit  rent       trial  before  Gaselee,  J.,  at  the  last  Spring  Assizes  for 

might  be  re- 
duced; the  land- 
lord refused  :  whereupon  the  tenant  gave  a  notice  to  quit  at  MicfuulnuUf  1834.  It  was  aAerwards 
agreed  that  he  should  continue  to  hold  on  at  a  reduced  rent,  the  notice  continuing  in  force,  nntfl 
Michaelmas,  1835.  Before  that  time  arrived,  the  tenant  offered  to  continue  on  as  tenant  at  a 
certain  rent,  whereupon  the  landlord's  agent  wrote  a  letter,  stating  that  the  landlord  had  directed 
him  to  inform  the  tenant,  that  he  could  only  consent  to  his  offer  as  to  the  rent,  from  Miehaehtas 
next  to  Michaelmas,  1836 ;  provided  he,  the  lessor,  "  could  not  find  a  tenant  for  the  farm  at  the  rent  it 
appeared  to  him  (the  agent)  to  be  worthy  hy  the  \st  of  August,'*  One  C  having  applied  for  the  fatm, 
the  tenant  refused  to  allow  him  to  go  over  it,  and  C.  made  no  offer : — Held,  that  it  was  an  impUcd 
condition  of  the  agreement,  that  the  tenant  should  allow  persons  applying  for  the  farm  to  go  over 
it;  and  that  condition  not  having  been  performed  by  him,  the  contract  was  at  an  end. 
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Suffolk^  it  appeared  that  the  defendant  had  been  for  some  ^ch,  of  PUat, 
years  tenant  to  the  plaintiff  of  a  farm,  at  a  rent  of  575/. ; 
which  rent,  in  the  year  1831,  was  reduced  to  520/.    In 
1834,  the  defendant  applied  that  it  might  be  reduced  to 
400/.,  which  was  refused ;  upon  which  the  defendant  gave 
a  notice  to  quit  at  Michaelmas,  1834.     It  was  afterwards 
agreed  that  he  should  continue  to  bold  on  for  another 
year,  at  a  reduced  rent,  the  notice  continuing  in  force  as  a 
notice  to  quit  at  Michaelmas^  1835.    Before,  however, 
that  time  arrived,  the  defendant  made  an  offer  to  continue 
on  at  the  rent  of  420/. ;  upon  which  the  agent  of  the  Mar- 
quis wrote  a  letter  to  the  defendant,  containing  the  fol- 
lowing passages: — **  The  Marquis  of  Hertford  has  directed 
me  to  inform  you,  that  he  could  only  consent  to  accept 
your  offer  of  420/.  for  the  farm,  for    the   year  from 
Michaelmas  next  to  Michaelmas^  1836,  subject  to  the  ex- 
isting covenants,  provided  I  could  not  find  a  tenant  for  it 
at  the  rent  it  appeared  to  me  to  be  worth,  by  the  \st  of 
August ;  and  subject  as  well  to  the  express  understanding, 
that  the  notice  you  had  given  to  quit  your  farm  at  MichaeU 
mas  next  should  be   admitted  between  you  not  to  be 
withdrawn,  but  to  be  carried  over  to  Michaelmas,  1836. 
The  Marquis  also  directed  me  to  advertise  your  farm  to 
be  let  inthe  Ipswich  paper,  and  I  shall  send  the  adver- 
tisement for  insertion  in  the  next  paper."    It  was  ac- 
cordingly advertised  in  the  paper  to  be  let  at  Michaelmas 
next.     On  the  9th  otJuly,  1835,  the  defendant  signed 
the  following  memorandum  : — **  Mr.  Hunt  has  explained 
that  his  offer  for  the  farm  was  400/.  only  ;  and,  subject  to 
this  correction,  he  assents  to  the  terms  proposed  in  Mr. 
W.*a  (the  agent's)  letter.  J.  Hunt,** — A  person  of  the  name 
of  Catlin  made  an  application  for  the  farm,  but  the  de- 
fendant refused  to  allow  him  to  see  it,  and  consequently 
he  made  no  offer.     The  defendant  having  refused  to  quit 
at  Michaelmas,  1835,  this  ejectment  was  brought.    It  was 
contended  for  the  defendant  at  the  trial,  that,  under  this 
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Exch.  of  Pitas,  agreement,  the  tenancy  continued  until  MiekaelmaSt  1836. 

The  learned  Judge  refused  to  nonsuit  the  plaintiff,  hot 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit. 
Storks,  Serjt.,  having  in  Easter  term  last  obtained  a 
rule  accordingly, 

Kelltf  and  Gunning  now  shewed  cause. — In  this  case 
the  tenant  impliedly  agreed  to  allow  any  person  who 
wbhed  to  take  the  farm  to  be  permitted  to  see  it,  as  that 
was  necessary  to  enable  the  landlord  to  let  it.  That  was 
an  implied  condition  to  be  performed  by  the  defendant, 
and  he  having  failed  to  perform  it,  the  agreement  to  allow 
him  to  continue  tenant  for  another  year  was  at  an  end. 
Independently  of  the  proviso  contained  in  the  letter,  the 
concluding  passage  is  very  strong  to  shew  that  this  was 
an  implied  agreement  between  the  parties.  **  The  Mar- 
quis also  directed  me  to  advertise  your  farm  to  be  let  in 
the  Ipswich  paper,  and  I  shall  send  the  advertisement  for 
insertion  in  the  next  paper.*'  [Alderson,  B. — You  con- 
tend that  his  allowing  persons  to  see  the  farm  was  neces- 
sarily a  condition  on  the  tenant's  part,  but  more  especially 
from  the  latter  part  of  the  letter.  Lord  Abinger,  C.  B. 
— Is  it  certain  that  it  amounted  to  any  agreement  at  all?  Is 
it  not  rather  a  proposal  that  the  parties  should  come  to  an 
agreement  after  the  X^ioi  August  upon  those  terms,  if 
the  farm  was  not  let  in  the  mean  time  ?]  It  may  be  so  put ; 
but,  at  all  events,  if  the  tenant  fails  to  perform  the  con- 
dition, he  relinquishes  the  agreement. 


The  Court  then  called  upon 

Storks,  Serjt.,  and  Biggs  Andrews,  in  support  of  the 
rule. — First,  there  was  no  undertaking  that  the  tenant 
was  to  allow  any  person  to  go  over  and  inspect  the  farm; 
and  therefore  the  tenant  was  at  liberty  to  say  that  they 
should  not  go  over  the  farm.    And  in  the  absence  of  any 
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ckuse  to  that  effect  in  the  agreement,  the  Court  will  not  Exeh.  of  puat, 
infer  such  an  implied  agreement :  Waison  v.  Waltham  (a). 
Besides,  it  appeared  that  Catlin  was  a  person  occu- 
pying land  adjoining,  and  who  knew  the  farm,  and  could 
not  want  to  look  over  it.  Secondly^  it  was  incumbent  on 
the  lessor  of  the  plaintiff  to  shew  that  he  could  get  a 
better  rent  than  400/.,  which  the  defendant  had  proposed 
to  give,  as  it  must  be  inferred  that  he  was  willing  that 
he  should  continue  tenant  unless  he  bad  a  higher  rent 
offered.  He  ought  to  have  shewn  some  substantial  ad* 
▼ance  offered  above  the  400/. 


.  Lord  Abinoer,  C.  B_The  rule  must  be  discharged. 
There  are  two  ways  of  looking  at  this  case.  The  agree- 
mentis  not  a  formal  one.  It  appears  to  me  to  be  merely 
an  intimation  which  the  agent  makes  of  what  the  landlord 
is  willing  to  do,  which  amounts  to  this :— '*  I  cannot  accept 
you  as  a  permanent  tenant,  but  am  willing  that  you  shall 
remain  tenant  for  a  year  longer ;  but  that  is  on  this  con- 
dition, that  I  shall  have  an  opportunity,  until  the  1st  of 
August^  of  letting  it  to  another  tenant.'*  That  is  a  mere 
intimation  of  an  opinion  of  what  he  might  be  willing  to  do 
at  the  time.  From  the  form  of  the  letter,  it  looks  Uke  a 
substantive  agreement,  when  that  time  comes,  to  make 
some  terms  with  the  tenant  for  a  fresh  tenancy.  But 
even  considering  this  to  be  a  positive  agreement,  the  con- 
dition is,  in  case  the  landlord  shall  not  get  another  tenant 
before  the  1st  oi  August.  If,  then,  Mr.  Hunt  prevents  his 
hindlord  from  performing  that  condition,  he  cannot  avail 
himself  of  its  non-performance.  The  agreement  implies 
that  the  landlord  shall  take  the  usual  means  of  getting  a 
tenant.  If  the  defendant  meant  to  prevent  him  from 
adopting  the  usual  method,  he  ought  to  have  intimated  it 
at  the  time.  He  did  not  do  so.  But  before  the  Ist  of 
Augusty  it  is  ascertained  that  he  does  not  mean  to  allow 

(a)  2  Ad.  &  Ellis,  485 ;  4  Nev.  &  Man.  537. 
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Exek.  of  Pleat,  any  person  to  see  the  farm.    He  practises  a  sort  of  fraud 
^    upon  his  landlord.    To  illustrate  this :  suppose  the  land- 
DoE         lord  had  said — **  I  will  continue  you  as  tenant,  provided 
Marqais  of     my  surveyor  reports  that  your  farm  is  in  good  condition  ;** 
Hertford     ^^^  ^j^^  tenant  had  said  to  the  surveyor,  when  he  went  to 
Hunt.        make  his  survey — **  I  shall  not  let  you  go  upon  the  farm.** 
Can  it  be  said  that  the  meaning  of  the  stipulation  was, 
that  the  surveyor  should  make  his  report,  but  should  not 
be  allowed  to  see  the  farm  ?   Surely  it  must  be  understood 
that  the    usual   mode  of  making  a  survey   should  be 
adopted.     It  is  manifest  that  that  must  be  an  implied  con- 
dition, and  if  that  is  not  performed  the  contract  is  at  an 
end.     How  could  a  farmer  be  expected  to  say  what  rent 
he  would  give  for  the  farm  if  he  had  no  opportunity  of 
going  over  it.^     In  the  construction   of  this,  which  is 
a  parol  contract,  I  think  it  was   a  necessarily  implied 
condition,  that  the  tenant  should  allow  the  person  who 
might  be  desirous  of  taking  it  to  come  upon  the  farm  to 
inspect  it.     Before  the  1st  o{  August,  the  tenant  refused 
to  perform  that  condition,  and  the  contract  was  thereby 
put  an  end  to. 

BoLLAND,  B. — I  am  of  the  same  opinion.  It  was  clearly 
a  condition  precedent  to  the  completion  of  the  contract 
between  the  parties,  that  the  defendant  should  permit  any 
person  sent  by  the  landlord,  who  was  desirous  of  taking  the 
farm,  before  he  made  an  offer,  to  see  it.  There  was  a  large 
space  between  400/.  and  520/.,  at  which  it  had  been  let : 
could  the  landlord  or  his  agent  ascertain  the  real  value 
without  an  inspection  ?  But  it  is  said  that  Catlin^  occupying 
land  contiguous  to  it,  could  not  require  an  accurate  sur- 
vey, and  that  it  was  not  necessary  for  him  to  look  over  it; 
the  answer  to  that  is,  that  Cailin  was  of  opinion  that  it 
was  necessary  for  him  to  do  so. 

Alderson,  B. — It  appears  to  me,  that,  if  there  was  an 
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agreement  at  all,  it  was  not  such  as  to  waive  the  operation  Exeh.  of  putu, 
of  the  notice  previously  given  by  the  defendant.  The 
defendant  comes  to  the  agent,  and  says,  *^  I  will  not  con- 
sent to  waive  the  notice  which  I  have  given,  unless  the 
Marquis  will  permit  me  to  hold  at  the  reduced  rent  of 
400iL;**that  is  the  defendant's  proposal  to  the  Marquis, 
through  his  agent.  The  answer  of  the  Marquis  is,  *'  I 
will  not  consent  to  take  the  rent  of  400/.  absolutely ;  but 
I  will  try  until  the  1st  oi  August  to  let  the  farm  at  such 
a  rent  as  my  agent  thinks  it  is  fairly  worth.  If  I  do  not 
let  it  before  that  time,  I  will  permit  you  to  keep  the  pos- 
session of  it,  at  that  rent,  for  another  year."  Then  be- 
tween that  period  and  the  l^^t  o{  August,  the  defendant 
prevents  the  Marquis  from  doing  that  which  is  necessary 
for  the  letting  of  it  to  another  tenant.  The  parties  then 
stand  on  their  original  rights.  The  tenant  ought  there- 
fore to  have  gone  out  ofpossession  at  Michaelmas ,  1835, 
when  his  notice  expired. 

Rule  discharged. 


Doe  d.  Gray  v.  Stan  ion. 

jL  his  was  an  action  of  ejectment,  tried  before  Bosanguet,  A  party  who 
J.,  at  the  last  Assizes  for  the  county  o{ Northampton,  when  house  as  tenant 
the  following  facts  appeared  in  evidence. — The  defendant  ^'°°*  ^^^  ^^, 

,  year,  entered 

had  occupied  the  premises  in  question  from  the  year  18S8,  into  the  foiiow- 
as  tenant  from  year  to  year  to  the  lessor  of  the  plaintiff.  I^fh^Srund- 

lord :— "  1831, 
Sept,  2.  S.  S. 
(the  tenant)  purchaied  an  estete  in  the  parish  ofCorbeyy  bought  of  A.  G,  (the  landlord)  at  the  sum 
of  lOOiL  Received  on  account,  lOt,  Mr.  R,  G,  is  willing  to  let  the  sum  lie,  by  paying  4  per  cent." 
Heldf  that,  as  there  was  an  implied  condition  in  the  contract  that  the  landlord  should  make  out  a 
good  title,  the  agreement  for  the  purchase  did  not  operate  as  a  surrender  of  the  tenancy  by  oper- 
ation of  law. 

A  tenant  from  year  to  year,  who  had  agreed  to  buy  his  landlord's  estete,  having  remained  in 
possession  for  several  years  without  paying  either  rent  or  interest  on  the  purchase  money,  the  agent 
of  the  lessor  applied  to  him  to  give  up  possession.  To  which  he  answered  **  that  he  had  bought  the 
property,  and  would  keep  it,  and  had  a  friend  who  was  ready  to  give  him  the  money  for  it:" — Held, 
that  this  was  no  disclaimer  ;  because  it  was  not  a  claim  to  hold  the  estate  on  a  ground  necessarily 
inconsistent  with  the  continuance  of  the  tenancy  from  year  to  year. 
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Exch.  of  PUat,  Subsequently y  the  defendant  agreed  to  purchase  the  pro- 
^^^'  perty,  and  on  the  2nd  o{  September,  1831,  an  agreement 
was  entered  into  between  the  lessor  of  the  plaintiff  and 
the  defendant,  which  was  as  follows: — '*  I8S1,  Sep^ 
tember  2nd.  Samuel  Stanton  purchased  an  estate  in  the 
parish  of  Corbet/,  bought  of  Robert  Gray,  at  the  som 
of  100/.  Received  on  account,  10^.  Mr.  Robert  Gray 
is  willing  to  let  the  sum  lie,  by  paying  4>  per  eenL^ 
The  agreement  was  signed  by  the  parties,  and  10#.  de- 
posit paid. 

On  the  2nd  of  October,  183.7.  the  agent  of  the  lessor  of 
the  plaintiff  demanded  possession  from  the  defendant 
The  defendant  said  "  he  had  bought  the  property,  and 
would  keep  it;  and  he  had  a  friend  who  was  ready  to  give 
him  the  money  for  it  :*'  on  which  the  agent  informed  him, 
that  if  possession  was  not  delivered,  he  should  bring  an  ac- 
tion of  ejectment.  At  the  trial,  it  was  contended  on  behalf 
of  the  defendant,  that  the  tenancy  from  year  to  year  was 
still  subsisting,  and  that  a  notice  to  quit  ought  to  have  been 
given  in  order  to  determine  it.  The  learned  Judge  how- 
ever refused  to  nonsuit  the  plaintiff,  but  gave  the  defend- 
ant leave  to  move  to  enter  a  nonsuit.  Humfrey  having,  in 
Easter  term  last,  obtained  a  rule  accordingly, 

Waddington  eind  Mellor  now  shewed  cause. — The  plain- 
tiff is  entitled  to  recover.  First,  the  tenancy  from  year  to 
year  was  determined  by  the  defendant's  entering  into  an 
agreement  to  purchase  the  estate.  The  agreement  to  pur- 
chase amounted  to  a  surrender  of  the  term,  inasmuch  as 
that  was  inconsistent  with  the  continuance  of  the  tenancy. 
This  falls  within  the  rule  as  to  surrenders  by  operation 
of  law.  The  principle  is  this,  that,  where  the  tenant 
contracts  a  new  relation  with  his  landlord,  which  is  incon- 
sistent with  the  continuance  of  the  former  tenancy,  a 
surrender    of    the   former  tenancy   will   be    implied  by 
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law  (a).  The  law  assumea  that  that  has  been  done  be-  Exek,  of  puom, 
tween  the  parties  without  which  the  new  lease  would  have 
no  operation.  No  doubt,  if  this  had  been  a  sale  to  a  third 
person,  it  would  have  been  subject  to  the  tenancy  from 
year  to  year:  but,  where  the  party  purchasing  is  the  tenant, 
be  must  be  presumed  to  have  done  that  which  would  enable 
the  purchase  to  take  immediate  effect.  Therefore,  in  the 
present  case  it  is  clear  that  the  tenancy  from  year  to  year 
was  determined,  and  the  defendant  became  tenant  at  will 
only.  No  rent  has  been  paid,  and  the  defendant  has  re- 
lied on  his  purchase.  There  is  no  case  to  be  found  in  a 
court  of  law,  as  to  what  is  the  effect  of  an  agreement  to 
purchase ;  but,  in  Daniels  v.  Davison  (6),  Lord  Eldon 
says  that  an  agreement  to  purchase  would  determine 
a  tenancy  at  will,  and  adds,  '*  Then,  as  to  a  tenancy  from 
year  to  year,  which  the  law  favours,  is  the  situation  of  a 
person,  in  possession  as  such  tenant,  different  in  equity 
with  regard  to  third  persons,  if,  making  an  agreement  with 
his  landlord  to  purchase  the  premises,  instead  of  giving  up 
the  possession,  and  re-entering  under  that  agreement,  he 
retains  the  possession,  without  going  through  that  cere- 
mony ?  **  If  an  agreement  to  purchase  would  dete/mine  a 
tenancy  at  will,  upon  the  same  principle  it  would  determine 
a  tenancy  from  year  to  year,  as  there  is  no  ground  for  dis- 
tinguishing  the  case  of  a  tenancy  at  will  from  a  tenancy 
from  year  to  year  in  this  respect.  [Parke^  B. — You  must 
make  out  that,  at  law,  the  rent  would  cease  to  be  payable 
on  the  2nd  of  September^  1831,  and  that,  if  an  action  for 
use  and  occupation  were  brought,  the  agreement  would  be 
a  good  answer  to  it.]  By  the  agreement  it  was  stipulated 
that  interest  should  be  paid,  and  not  rent  [Parke^  B. — It 
depends  entirely  on  the  effect  of  that  agreement.  If  it 
amounts  to  an  agreement  to  purchase  without  any  enquiry 
into  the  title,  it  may  determine  the  tenancy;  but,  if  it  is  an 

(a)  1  Wm.  Saund.  236  a  (n).  (6)  16  Yes.  252. 
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Etch,  of  Pleas,  agreement   to  purchase,  provided  a  good  title  be  made, 

can  it  be  contended  that  the  tenant  was  bound  to  pay  the 


purchase  money  before  that  title  had  been  investigated!] 
In  Hamerton  v.  Stead  {a),  a  tenant  from  year  to  year  en- 
Stanion.  tered  into  an  agreement,  during  a  current  year,  for  a  lease 
to  be  granted  to  him  and  A.  B.,  and  from  that  time  A.  B. 
entered  and  occupied  jointly  with  him.  And  it  was  held 
that  by  this  agreement,  and  the  joint  occupation  under  it, 
the  former  tenancy  was  determined,  although  the  lease 
contracted  for  was  never  granted.  But,  secondly ^  assum- 
ing that  the  tenancy  from  year  to  year  was  not  determined, 
there  is  evidence  in  this  case  of  a  disclaimer  by  the  defen- 
dant of  his  landlord's  title.  When  he  was  asked  to  give 
up  the  possession  by  the  landlord's  agent,  he  does  not  re- 
ly upon  the  existing  tenancy,  but  sets  up  his  own  title 
under  the  agreement  to  purchase.  After  that  disclaimer, 
he  is  not  entitled  to  a  notice  to  quit.  Bulk  N.  P.  96. 
Doe  V.  Williams  (6) ;  Bower  v.  Major  (c) ;  Doe  d. 
Grubby.  Grubb  (d);  Doe  v.  Lord  Cawdor  (e);  Doer. 
Price  (/). 

Humfrey,  in  support  of  the  rule. — The  tenancy  from 
year  to  year  was  not  put  an  end  to  by  the  agreement.  It 
never  could  be  intended  that  the  defendant  was  to  pur* 
chase  without  a  good  title,  as  there  is  an  implied  covenant 
for  good  title.  Even  if  the  agreement  to  purchase  could 
have  any  effect  in  a  court  of  equity  in  determining  the  te- 
nancy, it  is  inoperative  in  a  court  of  law.  That  point  was 
not  decided  in  Daniels  v.  Davison,  for  the  question  under 
discussion  in  that  case  could  not  have  arisen  if  the 
agreement  had  put  an  end  to  the  tenancy  altogether. 
Secondly,  there  was  no  disclaimer.    In  all  the  cases  of 

(fl)  3  B.  &  C.  478.  ((f)  I  C.  M.  &  R.  398. 

(b)  Cowp.  622.  (/)  9  Bing.  366;  2  M.  &  Scott, 

(c)  1  Brod.  &  Bing.  4.  464. 

(d)  10  B.  &  C.  816. 
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disclaimer,  there  must  be  a  demand  of  that  possession  to  Exeh,  of  Pleas, 
which  the  landlord  has  a  right  by  his  demise.  Here  the 
landlord's  agent  demanded  immediate  possession,  whereas, 
at  that  time,  the  landlord  had  no  right  to  it.  The  de« 
mand  was  of  something  which  he  had  no  right  to  demand.  stanion. 
The  tenant  says  in  effect,  '*  I  will  not  give  up  possession, 
because  you  have  no  right  to  it."  The  landlord  had  no  right 
to  demand  instant  possession,  except  upon  his  equitable 
title,  on  the  defendant's  refusal  to  complete  the  pur- 
chase. Besides,  here  the  answer  is  only  made  in  the  cha- 
racter of  vendee.  It  is  not  with  reference  to  his  character 
as  tenant.  In  all  cases  in  which  it  has  been  held  to  be  a 
disclaimer,  it  was  because  the  answer  was  inconsistent  with 
the  relation  of  landlord  and  tenant 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Parke,  B. — In  this  case,  which  was  an  ejectment  to  re- 
cover a  house,  tried  before  my  Brother  Bosanquet  at  the 
last  Assizes  for  Northampton^  a  point  was  reserved  for 
the  consideration  of  the  Court,  as  to  the  right  of  the 
plaintiff  to  recover,  without  having  given  half  a  year's 
notice  to  quit.  The  defendant  occupied  from  the  year 
1828,  as  tenant  from  year  to  year,  at  four  guineas  annual 
rent.  On  the  2nd  of  September,  1831,  an  agreement  was 
drawn  up,  between  the  lessor  of  the  plaintiff  and  the  de- 
fendant, to  this  effect : — ''  1831,  September  2nd.  Samuel 
Stanion  purchased  an  estate  in  the  parish  ot  Corbet/,  bought 
of  Robert  Gray  at  the  sum  of  lOOL  Received  on  account, 
10#.  Mr.  Robert  Gray  is  willing  to  let  the  sum  lie,  by 
paying  4  per  cent'^  The  agreement  was  signed  by  the 
parties,  and  10«.  deposit  paid. 

On  the  2nd  of  October ,  1835,  the  agent  of  the  lessor  of 
the  plaintiff  demanded  possession  from  the  defendant.  The 
defendant  said,  ''  he  had  bought  the  property,  and  would 
k  eep  it,  and  he  had  a  friend  who  was  ready  to  give  him 


700  CASES  IN  THE  EXCHEQUER, 

Exeh.  of  Pleat,  the  money  for  it/*  on  which    the  agent  informed  him, 

that  if  possession  was  not  delivered,  he  should  bring  an 
action.  An  action  of  ejectment  was  accordingly  brought. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff,  re- 
serving the  point. 

On  the  argument  on  shewing  cause  against  the  rule  mti 
for  a  new  trial,  it  was  insisted  on  the  part  of  the  plaintiff, 

that  a  notice  to  quit  was  unnecessary ;  and  that  on  two 
grounds  :  firsts  that  by  the  agreement  of  the  Snd  of  Sep- 
tember, 1831,  a  new  tenancy  at  will  was  created,  which 
put  an  end  to  the  tenancy  from  year  to  year,  and  that 
such  tenancy  at  will  was  determined  by  a  simple  demand  of 
possession  from  the  tenant ;  secondly,  that  if  the  tenancy 
from  year  to  year  was  not  so  determined,  the  defendant's 
declaration  on  the  2nd  of  October,  to  the  agent  of  the  les- 
sor, amounted  to  a  disclaimer.  We  are  of  opinion  that 
neither  of  these  reasons  is  sufficient  to  dispense  with  the 
usual  notice  to  quit. 

As  to  the  first,  there  is  no  doubt  but  that  if  there  be  an 
agreement  to  purchase,  and  the  intended  purchaser  is 
thereupon  let  into  possession,  such  possession  is  lawful, 
and  amounts  at  law,  strictly  speaking,  to  a  bare  tenancy  at 
will :  Right  d.  Lewis  v«  Beard  {a).  It  is  not,  however, 
the  agreement,  but  the  letting  into  possession,  that  creates 
such  tenancy ;  for  the  person  suffered  so  to  occupy  can- 
not, on  the  one  hand,  be  considered  as  a  trespasser  when 
he  enters,  and  on  the  other  hand,  cannot  have  more  than 
the  interest  of  a  tenant  at  will,  the  lowest  estate  known 
to  the  law.  But  where  the  purchaser  is  already  in  posses- 
sion as  tenant  from  year  to  year,  it  must  depend  upon  the 
intention  of  the  parties,  to  be  collected  firomthe  agreement, 
whether  a  new  tenancy  at  will  is  created  or  not,  and  from 
what  time.  In  this  case,  if  the  true  construction  of  the  agree- 
ment be,  that  from  the  date  of  it,  (or  any  other  certain 

(a)  13  East,  210. 
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time,)  tlie  defendant  was  to  be  absolutely  a  debtor  for  the  ^J^ch.  of  Pleat, 
purchase  money,  paying  interest  on  it,  and  to  cease  to  pay 
rent  as  tenant  from  year  to  year,  a  tenancy  at  will  would 
probably  be  created  after  that  time ;  and  the  acceptance 
of  such  new  demise  at  will  would  then  operate  as  a  sur- 
render of  the  interest  from  year  to  year,  by  operation  of 
law.  But  if  the  agreement  is  conditional  to  purchase  only 
provided  a  good  title  should  be  made  out,  and  to  pay  the 
purchase  money  when  that  should  have  been  done,  and 
the  estate  conveyed,  there  is  no  room  for  implying  any 
agreement  to  hold  as  tenant  at  will  in  the  mean  time ;  the 
effect  of  which  would  be  absolutely  to  surrender  the  exist- 
ing term,  whilst  it  would  be  Uncertain  whether  the  pur- 
chase would  be  completed  or  not.  And  this  is  strongly 
illustrated  by  supposing  such  an  agreement  to  be  made  by 
a  termor  for  a  long  term  of  years,  of  considerable  value  be- 
yond the  reserved  rent :  in  which  case,  it  would  at  once 
strike  any  one  as  impossible  to  give  this  effect  to  the 
agreement.  In  such  a  case,  no  one  would  doubt  but  that 
the  intention  was  that  the  lease  should  not  be  given  up 
unless  the  purchase  was  completed.  Is,  then,  the  contract 
in  question  a  contract  of  this  conditional  nature,  to  pur- 
chase for  100/.,  provided  a  good  title  should  be  made  and 
the  estate  transferred?  We  conceive  that  there  is  no 
doubt  but  that  it  is  to  be  so  construed  ;  for,  in  the  first 
place,  in  contracts  for  the  sale  of  real  estate,  an  agreement 
to  make  a  good  title  is  always  implied,  of  which  the  case 
of  Souter  v.  Drake  {a)  is  a  strong  instance ;  and  in  the 
next,  it  is  out  of  the  question  to  suppose  that  this  defen- 
dant meant  to  be  obliged  to  pay  the  purchase  money, 
without  some  conveyance  of  the  estate,  although  subject 
to  a  mortgage  for  the  purchase  money. 

For  these  reasons,  we  think  that  the  tenancy  from  year 
to  year  was  not  determined  in  this  case  by  the  defendant's 

(a)  5  B.  &  Ad.  992 ;  3  Ne?.  &  Man.  40. 

VOL.  I.  AAA  M.  W. 
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Exeh.  of  Pleas,  entering  into  this  agreement.     What  the  effect  of  such  a 

contract  would  be  in  a  court  of  equity,  it  is  quite  unneces- 
sary to  consider. 

The  remaining  question  is,  whether  that  which  passed 
between  the  plaintiff's  agent  and  the  defendant,  on  the 
2d  of  October,  was  a  disclaimer,  so  as  to  supersede  the 
necessity  of  a  regular  notice  to  quit. 

In  the  earliest  reported  case  on  this  subject,  Tbrog- 
morton  v.  Whelpdale  {a),  it  is  said  that  such  notice  is  ne- 
cessary, unless  the  tenant  have  attorned  to  some  other 
person,  or  done  some  other  act  disclaiming  to  hold  as 
tenant  to  the  landlord.  In  Doe  v.  Williams  (6),  Lord 
Mansfield  says,  where  the  possession  is  adverse,  no  notice 
is  necessary ;  and  in  that  case  there  had  been  an  attorn- 
ment, or  what  was  equivalent,  for  the  defendant  defended 
as  landlord  to  the  tenant  from  year  to  year.  But  this  rule 
is  too  narrow ;  and  from  subsequent  cases,  it  does  not 
appear  to  be  necessary  that  any  act  should  be  done,  as 
distinguished  from  a  verbal  disclaimer ;  a  disavowal  by 
the  tenant  of  the  holding  under  the  particular  landlord, 
by  words  only,  is  sufficient.  Lord  Kenyon,  in  Doe  d. 
WiUiams  v.  Pasquali  (c),  says,  that  '^  if  the  tenant  puts 
his  landlord  at  defiance,  he  might  consider  him  either  as 
a  tenant  or  trespasser,  and  eject  him  without  any  notice 
to  quit ;"  and  in  Brown  v.  Major  (d),  in  the  analogous  case 
of  a  composition  for  tithes,  the  declaration  of  an  occupier, 
who  refused  to  set  out  his  tithes  in  kind,  insisting  that  be 
was  exempted  by  a  modus,  was  held  to  be  a  sufficient  dis- 
claimer of  the  composition,  so  as  to  dispense  with  half  a 
year's  notice  to  determine  it ;  and  in  other  cases,  in  which 
the  declaration  of  the  tenant  has  beens  held  insufficient, 
[Doe  v.  Pasquali  (e),  Doe  d.  Lewis  v.  Lord  Cawdor  (J),'] 
no  question  has  been  raised  as  to  the  necessity  of  some  act 

(a)  Bull.  N.  P.  C.96.  (e)  Peakc,  196. 

(6)Cowp.622.  (/)    1   C.  M.    &   R  398;  4 

(c)  Peake,  N.  P.  C.  197.  Tyrw.  852. 
(</)  1  Bing.  4. 
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being  done  by  the  tenant,  as  distinguished  from  a  disavowal  ^ch,  of  puat, 
,  ,  .,.  1836. 

by  word  or  writing. 

But,  in  order  to  make  a  verbal  or  written  disclaimer 
sufficient,  it  must  amount  to  a  direct  repudiation  of  the 
relation  of  landlord  and  tenant;  or  to  a  distinct  claim  to 
hold  possession  of  the  estate,  upon  a  ground  wholly  in- 
consistent with  the  existence  of  that  relation,  which  by  ne- 
cessary implication  is  a  repudiation  of  it.  An  omission  to 
acknowledge  the  landlord  as  such,  by  requesting  further 
information,  will  not  be  enough,  as  appears  from  the  cases 
already  referred  to ;  nor  will  a  mere  refusal  to  pay  rent, 
as  appears  from  the  case  oiDoe  v.  Pasquali.  A  refusal  to 
deliver  possession,  or  a  declaration  that  he  will  continue 
to  hold  possession,  cannot  have  that  effect,  at  a  time  when 
the  landlord  has  no  right  to  claim  it,  as  was  the  case  in 
this  particular  instance.  The  only  point  therefore  re- 
maining is,  whether  the  defendant  saying  that  he  had 
"  bought  the  property^  and  would  keep  it,  and  had  a  friend 
who  was  ready  to  advance  the  money,"  is,  by  necessary 
implication,  a  disavowal  of  the  relation  of  tenant  from  year 
to  year.  We  are  all  of  opinion  that  it  is  not ;  because  this 
is  not  a  claim  to  hold  the  estate  on  a  ground  necessarily 
uiconsistent  with  the  continuance  of  the  tenancy  from 
year  to  year.  The  defendant  had  a  double  right,  to  en- 
force his  bargain  for  the  purchase  of  the  estate,  and  to 
continue  in  the  mean  time  to  hold  it  as  tenant  from  year 
to  year;  'and  this  declaration  is  in  truth  no  more  than  an 
avowal  that  he  should  insist  on  his  contract  of  purchase, 
and  was  ready  to  perform  it.  This  appears  to  us  to  be 
quite  consistent  with  the  continuance,  in  the  mean  time, 
of  the  tenancy  from  year  to  year.  We  therefore  think 
the  rule  nisi  for  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 


A  A  A^ 
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Bxeh.  of  PieaSf 
1836. 

''"■^^-^^  Brown  v.  Sir  S.  R.  JARvrs,  Knight. 

TheBheriflfis  C/ASE  against  the  sheriff  of  Hampshire  for  negligence. 
Un'tfoi^ilTof'*  —The  declaration  stated,  that  Benjamin  Batten,  on  &c., 

Process  Act,  to  was  indebted  to  the  plaintiff  in  a  large  sum  of  money,  ex- 
arrest  a  defen-  C%      A  W  1    •  i» 

dantassoonas  ceeding  20/.,  to  Wit,  ooL  OS.  4a.,  upon  and  m  respect  of 
delivery  of'thc*  certain  causes  of  action  before  then  accrued  to  the  plain- 
writ  of  ca;»f«      i\ff  against   the   said  Benjamin  Batten.     And    the   said 

tohim;  and  has  "  ^  ^ 

not  the  four        B,  Batten  being  so  indebted,  the  said  plaintiff^    for  the 

to^ezecute  it.       recovery  of  the  said  debt,  heretofore,  to  wit,  on  &c.,  sued 

Qit*rf,whether  ^^^  prosecuted  out  of  the  Court  of  our  Lord  the  now 

he  IS  liable  to  ^ 

an  action  for  King,    &c.,   against  the  said   B.  Batten,  a   certain  writ 

not  arresting,  Called  a  capias,  directed  to  the  sheriff  of  the  county  of 

rp*J)Trt*Ifnu"  at  Hants,  (setting  out  the  writ  at  length).  It  was  then  alleged 

ihesuitofthe  that  the  writ  was  duly  marked  and  indorsed  for  bail  for 

plaintiff,  with-  •  ... 

out  proof  of        86/.  %s.  4d. ;  and  that  the  said  writ  so  indorsed  was  after- 
wards,  and   within  four  calendar  months  from  the  date 
thereof,  including  the  day  of  such. date,  delivered  to  the 
said  defendant,  who  then  was,  and  from  thence  until  and 
at   and  after   the  expiration   of  the  said    four   calendar 
months  was   sheriff  of  the  said  county  of  Hants,  to  be 
executed:    that   the  said  B.  Batten  at  the  time  of  the 
delivery  of  the  said  writ  to  the  said  defendant,  and  from 
thence  for  a  long  time,  to  wit,  until  a  certain  other  day,  to 
wit,  the  9th  October,  18<i4,  was  within  the  said  sheriff's 
bailiwick;  and  the  said  sheriff  during   that  period,  and 
more  than  eight  days  before  the  death  of  the  said  B.  Bat- 
ten thereinafter  mentioned,  might  and  could  have  taken 
and  arrested  the  said  B.  Batten  by  virtue    of  the  said 
writ  at  the  suit  of  the  said  plaintiff,  if  he  would  so  have 
done,  whereof  the  said  defendant  so  being  such  sheriff 
during  all  the  time  aforesaid  had  notice,  and  was  during 
all  that  time,  and  more  than  eight  da}s  before  the  death  of 
said  jB.  Batten,   to  wit,  on  &c.,  requested   by  the  said 
plaintiff  so  to  do;  yet  the  said  defendant  so  being  such 
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sherifTas  aforesaid,  not  regarding  the  duty  of  his  office,  s*ch,  o/PUat, 

but  contriving  &c.,  did  not  nor  would  at  any  time  before  ^  '  -» 

the  9th  day  of  October^  1834,  or  within  a  reasonable  time        Brown 

for  that  purpose  after  the  delivery  of  the  said  writ  to  him       Jarvis. 

the  said  defendant  to  be  executed  as  aforesaid,  (although 

a  reasonable  time  for  that  purpose  elapsed   between   the 

delivery  of  the  said  writ  and  the  commencement  of  the 

period  of  eight  days  before  the  death  of  the  said  B.  Bat- 

ten  as  thereinafter  mentioned)  take,  or  cause  to  be  taken, 

the  said  £•  Batten,  as  by  the  said  writ  he  was  commanded; 

but  therein  wholly  failed  and  made  default.      And   the 

said  B.  Batten  afterwards,  to  wit,  on  &c.,  being  at  large 

in  the  said  bailiwick,  to  wit,  on  the  4th  of  October ,  1834, 

met  with  an  accident  which  he  would  not  have  met  with 

if  he  had  then  been  in  the  custody  of  the  said  sheriff; 

and  by  reason  and  in  consequence  of  the  said  accident, 

the  said   £•  Batten  afterwards,  to   wit,  on   the  9th  of 

October f  1834,  died :  whereby,  and  by  means  and  in  con* 

sequence  of  the  premises,  the  said  plaintiff  hath  been  and 

is  greatly  injured  and  delayed  in  the    recovery  of  his 

aforesaid  debt,  and  is  likely  to  lose  the  same ;  and  thereby 

also  the  said  plaintiff  hath  lost  and  been  deprived  of  the 

means  of  recovering  his  costs  and  charges  by  him  paid,  laid 

out,  and  expended,  in  and  about  his  said  suit  so  commenced 

and  prosecuted  against  the  said  B.  Batten  as  aforesaid, 

amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  10/. 

The  defendant  pleaded,  first,  that  the  said  B.  Batten 
was  not  indebted  to  the  plaintiff  in  a  i^uni  of  money  ex- 
ceeding 20/.,  modo  ^/yorm^f;  secondly,  that  he  the  said 
defendant  from  the  time  of  the  delivery  to  him  of  the 
said  writ,  and  until  the  time  of  the  death  of  the  said 
B.  Batten,  did  use  all  the  diligence  in  his  power  to  take 
the  said  B.  Batten,  as  by  the  said  writ  he  was  com* 
manded.     The  replication  traversed  this  allegation. 

The  cause  was  tried  before  Littledale,  J.,  at  the  last 
Spring  Assizes  for  the  county  of  Hants,  when  it  appeared 
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Exeh,  •/  Pleas,  that  Batten  had  signed  a  joint  and  several  promissory 
v^...^^^^/  note  as  surety  for  one  Mason,  who  was  in  debt  to  the 
Brown  plaintiff;  that  subsequently  Mason  had  conveyed  to  the 
Jarvib.  plaintiff  all  his  interest  and  equity  of  redemption  in  cer- 
tain real  property,  ^*  as  a  collateral  security  '*  for  the  said 
debt.  The  conveyance,  being  by  way  of  mortgage,  was  to 
be  absolute  unless  payment  was  made  by  a  then  future 
day  ;  and  it  contained  a  covenant  to  pay  the  debt  within 
that  period.  The  debt  not  having  been  paid^  it  appeared 
that  the  mortgaged  premises  had  been  sold,  and,  after  pay- 
ment of  a  first  mortgage,  there  remained  the  sum  of  lOOiL 
to  go  in  part  payment  of  Mason's  debt*  In  the  convey- 
ance to  the  vendee  the  second  mortgage  was  recited,  and 
then  the  conveyance  went  on — "  And  for  the  considera- 
tions aforesaid,  and  of  the  sum  of  \QOL  to  the  said  Brown, 
(the  plaintiff,)  paid  by  the  vendee,  the  receipt  whereof,  and 
that  the  same  is  in  full  payment  and  satisfaction  of  all 
principal,  interest,  and  other  monies  due  upon  or  in  respect 
of  the  said  recited  mortgage,  the  said  (plaintiff)  doth  here- 
by acknowledge,  and  of  and  from  the  same  doth  (iilly  and 
absolutely  acquit,  release,  and  for  ever  discharge  the  said 
vendee,  and  the  said  George  Mason,  and  the  said  mort- 
gaged premises,  &c."  This  sum  being  insuflScient  to  satisfy 
the  debt,  the  plaintiff  sued  Batten  upon  the  note,  which 
had  never  been  given  up,  for  the  amount  remaining  due 
after  deducting  the  100/.  The  writ  in  the  original  action 
was  delivered  to  the  sheriff  on  the  30th  of  July,  and  there 
was  evidence  to  shew  that  Batten  occupied  a  large  farm  in 
the  county,  which  was  well  stocked,  and  that  he  attended 
to  his  business  on  the  farm,  so  that  the  sheriff  might  have 
arrested  him  if  he  had  thought  proper  to  do  so.  Batten 
died  on  the  9th  of  October,  in  consequence  of  a  fall  from 
a  horse.  It  was  objected  at  the  trial,  that  the  debt  was 
extinguished  by  the  mortgage  deed,  and  the  covenant 
contained  in  it ;  but  this  objection  was  overruled.  It  was 
then  contended  that  the  action  was  not  maintainable,  in* 
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asmuch  as  the  four  montlis,  at  the  expiration  whereof  the  ^c^  of  P^as, 
writ  wa8  returnable,  had  not  expired  ;    and  it  did  not  ^ 

appear  that  the  writ  had  been  returned,  or  the  defendant       Brown 
ruled  to  return  it.     The  learned  Judge  was  of  opinion       Jarvxs. 
that  it   was  not  necessary   to   wait  until  the   writ  had 
been  returned;   and  that  the  jury  ought  to  give  some 
damages,  though  he  thought  they  ought  to  be  nominal. 
The  jury,  however,  found  a  verdict  for  the  plaintiff  for  40/. 

Dampier,  in  Easter  Term  last,  moved  for  a  nonsuit,  or 
in  arrest  of  judgment,  or  in  reduction  of  damages. — ^The 
plaintiff  ought  to  be  nonsuited  on  two  grounds : — First, 
Batten  being  a  surety,  not  only  time,  but  a  release,  was 
given  to  the  principal ;  and  so  Batten  vras  discharged,  and 
the  sheriff  had  the  same  defence  as  Batten.  It  is  true 
that  the  mortgage  which  gave  a  future  day  for  payment, 
was  a  "  collateral  security ;"  and  that  Batten  put  himself 
in  the  situation  of  a  principal,  and  afforded  the  plaintiff 
the  remedies  of  a  principal  as  against  him,  by  giving  a 
joint  and  several  note.  But  there  was  only  one  debt.  If 
that  debt  was  gone^  then  all  were  discharged.  That 
debt  was  the  debt  secured  by  the  note  and  by  the  mort- 
gage, and  was  paid  by  the  sale,  and  was  the  debt  re- 
leased. The  plaintiff  need  only  have  released  the  land, 
or  the  vendee  and  the  land  ;  but,  if  he  releases  Mason  from 
the  debt  previously  recited,  he  releases  every  thing. — He 
referred  to  Allies  v.  Probyn  (a).  [Sed  per  Curiam. — The 
debt  released  is  the  debt  quoad  the  100/.  received.  The 
mortgage  debt  only  is  released,  but  not  the  debt  secured 
by  Battens  note ;  and  there  is  no  covenant  not  to  sue  on 
the  note.  There  must  therefore  be  no  rule  on  that  ground.] 
He  then  moved  on  the  ground,  that  the  declaration  gave 
no  ground  of  action^  nor  did  the  evidence :  for,  the  writ  is 
not  alleged  to  have  been  returned,  nor  was  it  in  fact  re- 
turned :  and  the  plaintiff  states   Batten's  death   on   the 

(a)  2  C.  M.  &  R.  408. 
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Exck.  of  PUat,  record,  which  is  a  discontinuance  by  the  act  of  God.    [On 
^  /^'*  P^     this  point  the  Court  granted  a  rule  to  shew  cause ;  and 
Bbown        also  why  the  damages  should  not  be  reduced.] 

V, 

Jarvis. 

On  a  former  day  in  this  term,  Erie  and  Crawder  shewed 
cause. — There  are  two  questions  in  this  case  :— ;/irsl, 
whether  there  is  any  cause  of  action  against  the  sheriff  at 
all ;  secondly,  whether  the  plaintiff  has  sustained  any  legal 
damage  which  gives  him  a  right  to  a  verdict  for  4(ML,  or 
even  for  nominal  damages.  First,  it  was  shewn  at  the 
trial  that  the  sheriff  might  have  arrested  Batten  after  ihe 
delivery  of  the  writ  to  him,  if  he  had  used  due  diligence. 
It  is  a  question  of  considerable  importance  what  the 
sheriff's  duty  is,  as  to  the  time  of  making  the  arrest,  since 
the  Uniformity  of  Process  Act.  It  is  said,  that,  under  the 
new  form  of  writ,  he  is  allowed  the  period  of  four  months 
within  which  he  is  to  execute  it.  If  it  is  to  be  held 
that  the  sheriff  may  keep  the  writ  in  his  pocket  for  four 
months  without  executing  it,  unless  an  order  of  a  judge  is 
obtained  calling  upon  him  to  return  the  writ,  there  will 
be  great  laxity  and  delay  in  proceedings.  But  it  is 
submitted  that  he  is  bound  to  execute  the  writ  within  a 
reasonable  time  after  it  has  been  delivered  to  him,  and 
that  he  ought  to  execute  it  as  soon  as  he  reasonably  can, 
and  to  use  all  due  diligence  for  that  purpose.  He  is  guilty 
of  negligence  if  he  omits  to  take  the  defendant  when  be 
might  have  done  so ;  and  then  the  right  of  action  vests. 
[Lord  Abifiger,  C.  B. — Suppose  Batten  had  not  died,  and 
the  plaintiff  had  said, ''  There  he  is,  take  him  ;*'  might  not 
the  sheriff  have  said,  ''  No,  I  will  have  him  at  the  return  of 
the  writ  ;*'  and  if  he  has  him  then,  is  not  that  sufficient!] 
It  is  more  reasonable  to  say  that  he  is  bound  to  t<ike 
him  immediately,  as  soon  as  he  can,  inasmuch  as  the  writ 
is  returnable  on  execution.  The  principle  is  the  same  as 
in  writs  oiji.fa.     And  in  Jacobs  v.  Humphrey  (a),  it  was 

la)  2  C.  &  M.  413. 
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held  that  the  sheriff  is  hable  for  neglecting  to  sell  the  E»ch.^  Pleas, 
goods  seized  under  a  Ji.  fa.  within  a  reasonable  time.  n.«....^.J.^ 
Undoubtedly,  the  sheriflF  might  formerly  have  let  the  Brown 
defendant  go  at  large  until  the  return  day  of  the  writ ;  Jarvis. 
but,  since  the  Uniformity  of  Process  Act,  the  law  is  other- 
wise. That  was  thought  an  inconvenient  law ;  and  under 
the  2  Will.  4,0.39,  the  sheriff  has  no  given  time  in  which  to 
arrest  the  party  ;  but  by  s.  39,  a  judge  may  order  the  writ 
to  be  returned  when  he  thinks  proper.  The  period  of  four 
months  mentioned  in  the  writ  is  only  a  time  fixed,  during 
which  the  sheriff  is  to  execute  his  duty,  and  beyond  which 
he  is  not  to  be  held  liable.  [Alderson^  B. — The  writ  is 
to  last  for  four  months,  unless  a  judge  orders  that  it  shall 
be  sooner  returned.  If  you  want  an  early  return,  why 
don't  you  go  before  a  judge  and  obtain  an  order  for  its 
return  ?]  The  plaintiff  does  not  know  whether  the  defen- 
dant has  been  taken  or  not,  and  perhaps  the  judge  would 
not  grant  the  order  until  he  is  satisfied  that  the  writ  has 
been  executed.  Secondly^  the  plaintiff  has  sustained  a 
damage,  for  which  he  is  entitled  to  maintain  an  action. 
The  plaintiff  complains  that  he  did  not  get  two  months* 
possession  of  the  defendant,  which  he  ought  to  have  had. 
The  death  occurring  at  the  end  of  the  time  does  not  take 
away  a  cause  of  action  which  had  vested  before.  [Lord 
Abinger,  C.  B. — You  have  not  shewn  that  you  have  sus- 
tained any  damage  by  his  not  being  taken.]  If  he  had 
been  arrested,  he  might  have  paid  the  money.  [Lord 
Abinger,  C.  B. — Suppose  the  sheriff  might  have  arrested 
him  on  a  Saturday,  and  thrown  him  into  gaol,  whereby  he 
might  be  kept  in  prison  till  Monday,  before  which  time 
he  could  have  no  opportunity  of  procuring  bail,  can 
it  be  said  that  an  action  is  to  be  maintainable,  because  if 
the  sheriff  had  taken  him  on  the  Saturday,  he  might 
rather  have  paid  the  money  ban  remain  in  prison  over 
the  Sunday?  Alderson,  B. — Is  not  the  only  damage  you 
can  rely  upon,  the  delay  in  the  suit,  occasioned  by  his  not 
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Exch.  of  Pleas,  being  arrested  before  ?  We  are  not  to  go  on  speculative 
'  ^  damages.]  It  is  a  question  for  the  jury  whether  the 
Brown  plaintiff  has  sustained  damage,  and  he  may  offer  anj 
Jarvis.  evidence  from  which  they  may  infer  that  he  has  sustained, 
damage.  What  can  a  plaintiff  shew  more  than  that  the 
defendant  was  at  large  a  considerable  time,  in  command 
of  property  sufficient  to  pay  the  debt,  and  the  sheriff*! 
neglect  to  take  him? — it  is  a  clear  neglect  of  duty.  [Lord 
AbingeVf  C.  B. — We  say  that  it  is  a  speculation,  and  that 
you  have  no  right  to  speculative  damages.  Suppose 
the  sheriff  had  arrested  the  defendant,  and  he  had 
paid  the  amount,  with  10/.  to  the  sheriff,  how  could  you 
be  in  a  better  situation  at  the  beginning  of  the  next 
term,  when  the  defendant  dies  in  the  mean  time?]  It 
was  a  matter  for  the  jury  to  say,  whether,  if  taken,  be 
would  not  have  paid  the  debt.  Besides,  here  the  defen- 
dant is  a  public  officer,  and  has  been  guilty  of  negligence 
and  a  breach  of  duty,  and  is  therefore  liable  to  an 
action,  though  a  private  individual  might  not.  Barker  v. 
Green  {a),  Bales  v.  Wingfield  (6).  [LorAAbinger^  C.  B.— 
In  Lewis  v.  Morland  (c),  where  a  person  was  taken  upoD 
an  attachment  for  non-payment  of  costs,  which  is  in  the 
nature  of  mesne  process,  and  was  afterwards  permitted  to 
go  at  large,  but  returned  again  into  custody,  and  continued 
in  custody  at  the  return  of  the  writ,  it  was  determined 
that  the  sheriff  was  not  liable  to  an  action  for  an  escape.] 
That  was  on  the  old  writ,  and  there  he  had  the  defen- 
dant at  the  return  of  the  writ,  according  to  the  exigency 
of  it.  The  object  of  the  new  writ  of  capias  was  to  ex- 
pedite the  proceedings  in  vacation.  If  it  is  laid  down  that 
the  sheriff  is  to  have  the  whole  four  months  to  execute  the 
writ,  it  will  be  necessary,  in  every  case,  on  issuing  the 
writ,  to  obtain  a  judge's  order,  calling  on  the  sheriff  to 
return  the  writ.  [Lord  Abingery  C.  B. — The  only  assign- 
ee) 2  Bing.  317-  (^)  2  Nov.  &  Man.  Sdl. 

(c)  2  B.  &  Aid.  56. 
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able  way  in  which  you  could  have  sustained  damage  is,  that  Exeh,  of  Pleas, 
you  might  have  filed  a  declaration  sooner,  but  you  could  ^ 

not  have  got  judgment;  and  the  party  having  died,  in-  Brown 
.  stead  of  gaining,  you  would  have  lost  by  it.]  In  the  case  Jarvis. 
of  an  execution  against  the  goods,  it  is  said  to  be  absolute 
damage  for  the  amount  indorsed  on  the  writ,  and  that  is 
put  on  the  ground  of  negligence.  [Lord  Abinger^  C.  B. — 
According  to  your  proposition,  you  must  lay  it  down 
as  a  rule,  that,  if  a  writ  be  issued  to-day,  and  the 
sheriff  might  have  executed  it  the  next  day,  but  does  not, 
and  the  party  dies  the  day  after,  an  action  vests.  The 
judges  who  made  the  new  rules  never  contemplated  that 
it  was  intended  to  alter  the  sheriff's  responsibility.] — (It 
turned  out  afterwards,  on  inquiry  by  the  Court,  that  there 
was  no  general  issue  pleaded  ;  and  the  Court  said,  that 
that  being  so,  the  question  as  to  whether  there  was  any 
legal  damage  did  not  arise.  They  therefore  directed  the 
argument  on  the  other  side  to  be  confined  to  the  point 
as  to  the  arrest  of  judgment.) 

Dampier  and  Whiter  contrd, — The  judgment  must  be 
arrested,  as  the  declaration  does  not  shew  that  there  has 
been  any  return  made,  or  any  return  day  past.  In 
the  old  forms  of  pleading  that  was  always  done,  Stovin 
V.  Perring  {a) ;  Morelandv.  Leigh  (6);  Barker  v.  Green  (c). 
The  language  of  the  sheriff,  indorsed  on  the  writ,  is  the 
only  thing  which  the  Court  can  look  to.  The  act  2  WilL  4, 
c.  S9,  does  not  affect  the  law  of  pleading,  its  object  being 
merely  to  make  all  process  uniform.  There  is  nothing  in 
that  act  to  alter  or  affect  the  duties  of  the  sheriff.  By 
that  act  the  sheriff  has  four  months  to  make  the  arrest, 
and  need  not  make  any  return  until  that  time  has  expired. 
It  is  at  the  plaintiff's  option  to  cause  an  earlier  return  day 
to  be  made.     If  he  requires  that,  he  may  obtain  a  judge's 

(a)  2  Bos.  &  Pull.  56^1.  (6)  1  Stork.  N.  P.  C.  388. 

(c)2Bing.3I7. 
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Exch,  o/PUai,  order  under  the  15th  section,  which  will  have  the  effect  of 
^  '  ^     fixing  a  particular  day  for  the  return.    If  in  the  interim  the 
Brown        defendant  dies,  it  is  the  plaintiff's  fault  for  not  obtaining 
Jarvis.       such  an  order.     There  is  no  official  notice  to  the  Court  as. 
to  what  the  sheriff  has  done,  until  there  is  a  return;  the 
Court  cannot  know  in  the  mean  time  whether  he  has  done 
his  duty  or  not.     He  may  have  taken  the  defendant,  and 
got  his  deposit,  and  by  his  death  the  bail  may  have  been 
discharged,  and  the   money  returned.     [^Alderson,  B. — 
You  must  go  the  length  of  contending,  that,  when  a  writ 
is  delivered  to  the  sheriff,  which  is  not  made  returnable 
on  any  particular  day,  he  is  not  bound  to  execute  it  within 
a  reasonable  time.]     He  may  be  bound  to  do  so,  but  the 
defendant  contends  that  the  plaintiff  cannot  complain  until 
he  shews  that  the  return  day  has  passed.     {^AUerson^  B. 
— Suppose  the  plaintiff  suffers  an  actual  damage  by  the 
sheriff's  delay,  which  must  now  be  taken  to  have  been  the 
case  here,  .is  there  not  a  right  of  action  ?]     Not  unless  it 
can  be  shewn  that  a  return  has  been  made,  or  that  a  re- 
turn day  is  past.    [^Alderson,  B. — In  the  old  writ  a  return 
day  was  expressly  inserted.]     So  under  the  power  given 
to  the  judge,  such  a  day  may  be  inserted  in  the  writ,  by 
the  effect  of  the  order.     [^Alderson^  B. — In  the  case  of  a 
writ  of  ji.fa.  the  sheriff  is  bound  to  execute  it,  and  make 
a  return  within  a  reasonable  time  ]     No  day  is  mentioned 
at  all  in  that  writ  for  the  return.     lAlderson,  B. — Is  it  not 
the  sheriff's  duty  now  to  execute  the  writ  as  soon  as  he 
can,  and  to  make  a  return  as  soon  as  he  can  ?]     Not  un- 
less the  plaintiff  obtains  a  judge's  order,  calling  upon  htm 
to  return   the  writ.     {^Alderson^  B. — The  object  of  the 
act  of  Parliament  was  to  enable  a  party  to  go  on  with 
the  action  in  the  vacation.     Suppose  the  sheriff  had  ex- 
ecuted the  writ,  but  had  omitted  to  return  it,  and  a  damage 
results  therefrom,  would  not  an  action  be  maintainable?] 
That  might  be  so,  because  he  is  bound  to  return  the  writ 
immediately  on  its  execution.     lAlderson,  B. — Then,  if 
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the  act  of  Parliament  makes  it  depend  upon  the  conduct  ^'ch,  of  Pleat, 
of  the  sheriff  as  to  when  the  writ  shall  be  returnable^  can  ^ 

he  be  allowed  to  delay  it  for  four  months^  by  neglecting  Brown 
his  duty?]  A  judge  may  order  him  to  return  the  writ  at  Jarvis. 
any  time^  and  it  is  the  plaintiff's  duty  to  obtain  the  order. 
[^Gumefff  B. — Why  is  the  sheriff  to  be  told  to  do  his 
duty  ? — he  ought  to  use  due  diligence.  Alderson^  B. — 
He  is  bound  to  use  due  diligence  in  finding  the  defendant. 
In  process  of  execution,  he  is  bound  to  execute  the  writ 
immediately,  because  it  is  returnable  immediately  on  ex- 
ecution.] Until  he  is  called  upon  by  order  to  return  the 
writ,  it  is  submitted  that  he  is  not  bound  to  do  so,  and  that 
the  action  is  not  maintainable.  Suppose  Batten  had  given 
bail,  and  made  a  deposit,— which  he  may  have  done,  it  is 
not  averred  here  that  he  has  not  done  so :  all  that  the  plain- 
tiff says  is,  that  the  defendant  did  not  take  him. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 
Lord  Abinger,  C.  B. — (After  stating  the  declaration, 
he  proceeded  as  follows).  When  this  case  came  to  be  dis- 
cussed the  other  day,  on  a  motion  for  a  new  trial,  or  in  ar- 
rest of  judgment,  the  Court  entertained  a  long  argument  as 
to  whether  any  and  what  damages  could  be  recovered  on 
the  facts  of  the  case  ;  but  all  the  discussion  became  nuga- 
tory, as  it  turned  out  that  there  was  no  plea  of  the  general 
issue.  There  were  two  issues  on  the  record,  which  were 
found  against  the  defendant.  One  was,  whether  Batten 
was  indebted  to  the  plaintiff;  the  other,  whether  the 
sheriff  had  used  due  diligence  in  arresting  him :  so  that 
the  only  question  was  what  damages  the  jury  ought  to 
give.  They  gave  40/.,  which  was  clearly  unreasonable, 
and  must  be  reduced.  The  que:>tion  on  which  I  certainly 
felt  great  doubt,  does  not  therefore  arise.  If  it  had  ap- 
peared on  the  face  of  the  declaration  that  the  plaintiff 
had  not  sustained  any  damage  from  the  sheriff's  negli- 
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Brown 

V. 

Jarvis. 


Exeh,  of  Pleat,  gencc,  the  judgment  must  have  been  arrested  ;  and  I  do 

not  think  the  plaintiff  could  have  maintained  the  actton 
without  proof  of  actual  damage.  But  the  defendant,  bj 
not  pleading  the  general  issue  to  the  declaration,  must 
now  be  considered  as  having  admitted  the  allegations  in 
it :  and  there  it  is  stated  that  the  defendant  neglected  to 
take  the  defendant  in  the  cause  on  the  writ  of  capioi 
when  he  might,  and  that  in  consequence  of  bis  not  being 
taken,  he  afterwards  died.  However  improbable  that 
may  be,  it  must  be  taken  for  granted,  to  be  true ;  and 
then  it  appears  on  this  declaration,  that  the  plaintiff  has 
sustained  a  damage  from  the  defendant's  negligence.  The 
defendant  then  being  liable,  the  judgment  cannot  be  ar- 
rested on  this  point.  Another  question  agitated  was, 
whether,  since  the  new  form  of  the  writ  of  capias,  the 
declaration  should  not  have  set  forth  the  return  daj  of 
that  writ.  That  depends  upon  this,  whether  the  writ  is 
returnable  immediately,  or  whether  the  sheriff  has  the 
four  months  to  execute  it.  We  think  that  it  is  the  duty 
of  the  sheriff  to  arrest  the  party  on  the  first  opportunity 
that  he  can,  and,  if  he  does  not  do  so,  that  he  is  guilty  of 
negligence,  and  will  be  liable  for  any  damage  which  may 
result  from  that  negligence.  The  rule  must  therefore  be 
discharged,  but  the  verdict  must  be  reduced  to  40«. 


Rule  accordingly. 


An  issignment 
by  a  trader  to  a 
creditor  of  all 
hit  effects  and 
stock  in  trade,  is 
of  itself  an  act 
of  bankruptcy. 


SiEBERT  and  Another,  Assignees  of  Mitchell,  a  Bank- 
rupt, V,  Spooner. 

Assumpsit  for  the  use  and  occupation  of  certain 
pasture  land,  and  the  eatage  of  the  grass  thereon,  due  to 
the  plaintiffs  as  assignees  of  one  Mitchell,  a  bankrupt ; 
with   counts   for  money  had   and  received,   and  on  an 
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account  stated.    Pleas,  firsts  the  general  issue ;  secondly^   Bxeh.  of  PUat, 

that  Mitchell  never  was  nor  is  a  bankrupt.  v ^ — ^ 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last       Siebert 
Spring  Assizes  for  the  county  of  York,  the  plaintiffs,  in       Spooner. 
order  to  prove  the  act  of  bankruptcy,  put  in  a  deed  of 
assignment  dated  the  26th  o(  Augusi,  1834,  made  between 
Mitchell  of  the  one  part,  and  the  defendant  of  the  other 
part,  whereby,  after  reciting  that  Mitchell  was  indebted 
to  the  defendant  in  the  sum  of  400/.  on  bond,  and  also 
in  the  sum  of  90/.  on  a  simple  contract  debt,  Mitchell  as- 
signed and  conveyed  to  the  defendant  all  his  household 
goods  and  effects  in  his  dwelling-house,  all  his  tenant  right 
in  the  farm  occupied  by  him,  and  all  his  farming  stock, 
horsesj  cattle,  and  all  other  his  farming  effects,  and  also 
all  his  stock  in  trade  and  utensils,  and  all  other  his  per- 
sonal estate  whatsoever.      The  plaintiffs  also  gave  in 
evidence  indentures  of  lease  and  release,  dated  the  5th 
and  6th  September,  1834,  whereby  Mitchell  conveyed  all 
his  freehold  property  to  the  defendant     It  appeared  that 
Mitchell  had  been  a  cloth  manufacturer,  and  had  carried 
on  business  in  partnership  with  another  person.     At  the 
trial,  it  was  contended  for  the  plaintiffs  that  the  deed  of  the 
26th  August,  1834,  being  a  conveyance  of  the  whole  of  the 
trader's  effects,  was  of  itself  an  act  of  bankruptcy.     The 
defendant  contended,  that,  to  make  it  an  act  of  bankruptcy, 
it  must  be  shewn  to  have  been  executed  fraudulently,  with 
intent  to  delay  or  defraud  his  creditors ;  and  the  defendant 
endeavoured  to  shew,  from  the  deposition  of  Spooner  taken 
before  the  commissioners,  which  had  been  put  in  by  the 
plaintiffs,  that  he  the  defendant  had  agreed  to  purchase  the 
freehold  estate  from  the  bankrupt,  and  that  the  assignment 
of  the  personal  estate  was  given  as  a  security  for  the  pur- 
chase money  until  the  conveyance  was  executed.     The 
Lord   Chief  Justice  left  it  to  the  jury  to  say   whether 
Mitchell  had  executed  the  deed  fraudulently,  with  intent 
to  defeat  his  other  creditors,  or  not;  because,  unless  it  was 
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EjTch.  of  PUat,  executed  fraudulently,  it  did  not  appear  to  him  that  it 

1836.  ^  ^,gg  an  act  of  bankruptcy.     The  jury  bavlDg  under  this 

SiEBERT  direction  found  a  verdict  for  the  defendant,  Blacibmrme,  in 

„    ^'  Easier  Term  last,  obtained  a  rule  for  a  new  trial  on  the 

Spoon ER. 

ground  of  misdirection,  citing  Stewart  y.  Moody  {a\  Can 

V.  Burdiss  (b),  Botcherby  v.  Lancaster  (c),  and  Newton  ? • 

Chantler{d).     Against  which  rule 

Milner  now  shewed  cause. — ^The  question  is,  whether 
this  is  a  fraudulent  deed  within  the  meaning  of  the  6 
Geo.  4f,  c.  16,  s.  3.  The  learned  judge  left  it  to  the  jury 
whether  this  was  in  fact  a  fraudulent  deed,  and  made  in 
contemplation  of  bankruptcy ;  and  they  have  found  that  it 
was  not.  [Alderson^  B. — The  question  is,  whether  perse 
it  is  an  act  of  bankruptcy.]  The  case  of  Baxter  ▼. 
Pritchard  {e)  is  an  authority  to  shew  that  an  asaignment 
by  a  trader  of  his  whole  stock  in  trade  is  not  an  act  of 
bankruptcy,  when  the  purchaser  gives  a  fair  price  for  the 
goods.  [Parkcy  B. — There  the  trader  got  a  sum  of  money 
which  was  a  full  equivalent  for  the  property  transferred, 
and  with  which  he  might  have  purchased  other  goods. 
Is  not  Newton  v.  Chantler  decisive  of  this  question  ?]  The 
ruling  in  that  case  has  been  a  good  deal  doubted.  It  ap- 
peared in  this  case  that  the  assignment  was  made  for  a 
temporary  purpose  only.  [Parker  B. — Whether  it  was  made 
for  a  temporary  purpose  or  not,  it  is  a  conveyance  of  all 
his  effects,  and  he  parts  with  all  hb  interest  in  them. 
Suppose  there  was  a  secret  trust  that  they  should  be  re- 
conveyed,  yet  all  is  conveyed  away  in  the  mean  time;  bat 
there  is  nothing  in  the  report  to  shew  that  it  was  to  be 
temporary.]  It  was  a  question  for  the  jury,  whether  the 
deed  was  fraudulent,  or  made  with  intent   to   defraud 

(fl)  1  C.  M.  &  R.  777.  (rf)  7  East,  138. 

(6)  Ibid.  782.  (e)  1  Ad.  &  ElUs,  45? ;  3  Ner.  fr 

(c)  1  Ad.  &  Ellis,  77;  3  Nev.  &  Man.  638. 
Man.  383. 
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bis    creditors.     Gibbins  v.   Phillips  (a).      [Lord  Abin-  Exeh.  g^^^«. 

ger^  C.  B. — The  question  is,  whether  an  assignment  by 

a  trader  of  all  his  effects  to  one  of  bis  creditors  is  not 

necessarily  a  fraud   on   the  others.]      It  has  not  been 

shewn  that  this  deed  necessarily  prevented  the  bankrupt 

from  carrying   on  his  trade,   inasmuch  as   it  could   not 

operate  upon  the  partnership  effects. 

Bliickbum,  and  Hoggins,  conirdy  were  stopped  by  the 
Court. 


Lord  Abinoer,  C.  B. — I  think  there  ought  to  be  anew 
trial  in  this  case.  If  it  had  been  distinctly  shewn  that 
the  assignment  was  given  for  a  temporary  purpose,  and 
merely  by  way  of  substitution  until  another  deed  could 
be  prepared  and  executed,  there  might  be  some  room  for 
the  argument  raised  on  that  point;  but  that- was  not 
established.  If  a  man  assigns  the  whole  of  his  effects, 
not  for  a  new  consideration,  but  for  an  outstanding  debt, 
that  is  an  act  of  bankruptcy ;  because  the  very  nature  of 
the  transaction  prevents  him  from  carrying  on  his  trade. 
Some  doubt  might  have  arisen  had  the  case  rested  on  the 
3rd  section  of  the  Bankrupt  Act  alone ;  because,  by  that  sec- 
tion, any  fraudulent  gift,  delivery,  or  transfer  by  a  trader  of 
any  of  his  goods  or  chattels,  is  made  an  act  of  bankruptcy. 
It  might  be  said  that  the  word  "  fraudulent  **  in  that  sec- 
tion applied  to  some  fraud  in  fact,  and  therefore,  that  the 
deed  would  not  be  void  unless  there  was  some  fraud  in 
the  circumstances  attending  its  execution.  But  the  suc- 
ceeding section,  the  4«th,  explains  the  meaning  of  the 
provision  in  the  3rd  section.  It  had  always  been  under- 
stood that  a  conveyance  of  all  a  trader's  effects  constituted 
It  an  act  of  bankruptcy.  There  the  Legislature  intended 
that  the  law  should  remain  so ;  but  that,  if  certain  pro- 

(a)  7B.  &C.629. 
VOL.  I.  B  B  B  ^M.  W. 
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Exch,  of  PUas,  ceedings  were  adopted,  the  deed  should,  in  particuUr 

^^  ^  cases,  be  valid.     The  jury  ought  to  have  been  told  in 

SiEBERT  this  case  that  the  deed  was  fraudulent  in  its  very  nature, 

Spoonkr.  And  therefore  there  must  be  a  new  trial. 

Parke,  B. — I  take  it  to  be  perfectly  well  settled,  that, 
where  a  trader  makes  an  assignment  of  all  his  effects,  or 
of  all  except  a  very  small  portion,  it  is  necessarily  an  act 
of  bankruptcy  without  any  actual  fraud.  Worseley  v.  De 
Mattos(a),  Wilson  y.Day(b),  where  there  was  a  total 
absence  of  fraud ;  and,  lastly,  in  the  case  of  Newton  v. 
ChantUr  (c),  where  the  deed  was  executed  by  the  party 
whilst  be  was  under  process  of  compulsion.  In  all  those 
cases  it  was  decided  that  an  assignment  by  a  trader  of 
all,  or  of  the  principal  part  of  his  effects,  without  any 
fraud  in  fact,  is  an  act  of  bankruptcy.  It  seema  to  me, 
that,  on  the  evidence  as  it  stands,  the  bankrupt  did  not 
possess  any  effects  not  included  in  the  assignment ;  and 
if  not,  then  the  assignment  was  in  itself  an  act  of  bank- 
ruptcy ;  but,  if  he  did  possess  other  effects,  that  will  ap- 
pear on  another  trial. 

BoLLAND,  B. — I  am  of  the  same  opinion.  In  HcuseUt 
V.  Simpson  (d),  Lord  Mansfield  laid  it  down  that  such  a 
deed  as  this  was  an  act  of  bankruptcy.  Lord  Mansfield 
says — ^'  It  has  been  settled  over  and  over,  that,  if  a  trader 
makes  a  conveyance  of  aU  his  property,  theU  is  instantly 
an  act  of  bankruptcy.'*  There  it  was  never  pretended 
that  there  was  any  fraud,  and  the  simple  question  was, 
whether  the  deed  taken  per  se  was  an  act  of  bankruptcy. 
He  does  not  say  that  there  was  any  question  for  the  jury; 
he  says  '^  it  is  fraudulent ;"  and  the  reason  that  he  gives 
is,  that  "  it  destroys  the  capacity  of  trading.*'     He  goes 


(fl)  1  Burr.  467.  (c)  7  East,  138. 

(h)  2  Burr.  827.  {d)  1  Douglas,  92. 
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on  to  add — "  In  this  case  Jackson^**  that  is  the  bankrupt,   EjccH,  ^ Pleas, 
"  could  not  sell  an  ounce  of  property  after  the  assignment,     s,..^^.-!-^ 
The  whole  belonged  to  another  man.     It  was  a  fraud  in       Siebert 
Jackson  to  deal  with  any  body  as  a  trader."     Now,  it       Spooner. 
appears  to  me  that  this  deed  was  an  instrument  of  this 
description,  for  it  purports  to  convey  all  the  effects  of  the 
bankrupt,  and  it  does  not  appear  that  he  had  any  other 
effects  that  did  not  pass  by  it. 

Alderson,  B. —  I  am  of  the  same  opinion.  I  always 
understood  that  a  conveyance  of  all  a  trader's  effects  was  an 
act  of  bankruptcy  of  itself,  and  that  a  conveyance  of  any 
part  of  them  was  an  act  of  bankruptcy,  if  it  were  fraudu- 
lently made.  Then  there  is  a  class  of  cases  which  have 
been  referred  to  by  Mr.  Milner,  where  there  is  a  sale  or 
transfer  of  goods  for  a  full  consideration.  If  an  equivalent 
is  given,  there  is  only  a  change  of  the  nature  of  the  pro- 
perty which  the  party  has,  but  not  a  conveying  away  of 
it.  He  still  retains  as  much  property  as  he  did  before. 
If  a  trader,  in  a  small  way  of  business,  were  to  convey 
away  the  last  packet  of  goods,  so  that  he  had  no  property 
in  his  shop  to  carry  on  his  trade  with,  it  would  be  an  act 
of  bankruptcy.  The  4th  section  of  the  Bankrupt  Act 
explains  the  meaning  of  the  words  of  the  previous  clause ; 
because  it  says,  that,  if  questioned  within  six  months  after 
its  execution,  a  deed  of  assignment  for  the  benefit  of  his 
creditors  shall  be  still  an  act  of  bankruptcy.  And  the 
act  also  requires  that  certain  notices  shall  be  given,  so 
that  all  the  creditors  of  the  bankrupt  may  know  of  its 
execution  ;  and  for  this  simple  purpose,  to  give  them  the 
power  of  choosing  new  trustees,  different  from  those 
whom  the  bankrupt  may  have  appointed,  by  taking  out  a 
commission  against  him.  There  ought^  therefore,  to  be  a 
new  trial,  because  the  question  of  fraud  ought  never  to 
have  been  left  to  the  jury. 

Rule  absolute. 
B  B  B  2 
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Exch.  of  Pleas, 
1836. 

Rex  v.  The  Sheriff  of  Essex,  in  Fitch  v.  Courtenay. 

Where  a  plain-  ON  the  12th  June,  the  last  day  of  Trinity  Term,  1835, 
sheriff  in  vaoi-  ^^^  plaintiff  arrested  the  defendant  for  goods  sold.  The 
tion  to  return  ihe  defendant  gave  bail  to  the  sheriff,  but  did  not  put  in 

wnt,  or  bring  in  " 

the  body,  with  special  bail  in  due  time.  On  the  20th  June  the  plaintiff 
ceeding  against   declared  de  bene  esse,  and  laid  his  venue  in  Essex.    On 

the  next"t^i^  ^^®  ^^^^  •^"'^^  ('"  vacation)  the  sheriff  was  ruled  to  return 

he  will  not  be  the  writ.     On  the  25th  June  the  defendant  gave  notice  of 

the  sheriff  to  any  Special  bail,  but  did  not  give  notice  of  justification ;  and 

m^*ifwrue*in-  ^"  *^®  samc  day  he  pleaded  nunquam  indebitatus,  but  the 

termediateiy  be-  pJea  was  returned.  •  On  the  30th  June,  in  the  morning, 

tween  the  de-       *^  ,     , 

fiiuit  and  the  the  plaintiff's  attorney  searched  at  the  office  for  the 
less  he  give  the  sheriff's  return,  and  no  return  having  been  filed,  '^pur- 
sheriff  notice  of  gyg^^t  ^Q  jjjg  Baron's  order,"  on  the  3rd  November,  the 

his  intention  to  '  ' 

proceed  against   first  day  of  Michaelmas  Term,  an  attachment  was  granted, 

him,  when  the 

irregaiarity  is      upon  the  motion  of  Jervis,  against  the  Sheriff  of  Essex, 

'"ihiTr'f-   for  not  returning  the  writ. 

such  notice  will       Subsequently,  Piatt  obtained  a  rule  to  set  aside  the 

be  included  in  i  ^ » 

the  costs  of  the    attachment,  upon  the  ground  that  the  return  had  been 

prepared  on  the  29th  June,  but  had  not  been  filed,  through 
mistake,  until  half- past  eleven  on  the  following  day. 

In  answer  to  this  the  plaintiff's  attorney  swore  that  the 
defendant  had  died  on  the  6th  September,  and  that,  if  the 
bail  had  been  perfected  in  due  time,  he  should  have  been 
able  to  have  proceeded  to  trial  at  the  Essex  Assizes,  on 
the  30th  July. 

After  argument,  the  Court  ordered  the  attachment  to 
be  set  aside,  on  payment  of  costs,  and  of  such  further 
damages,  if  any,  as  the  Master  might  find  the  plaintiff  to 
have  sustained  by  reason  of  the  sheriff's  omission  to  re- 
turn the  writ  before  the  80th  June. 

The  Master  made  his  report,  and  found  that  the  plain- 
tiff had  sustained  no  further  damages  by  the  sheriff's  de- 
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fault.     He  founded  this  report  upon  a  statement  of  the  ^ch.  of  PUat, 
defendant's  poverty,  which  rendered  it  improbable  that  '  > 

the  plaintiff*  would  have  got  any  fruits  of  his  judgment,  and  Rex 

also  upon  the  course  which  the  plaintiff^s  attorney  had    The  Sheriff  of 
pursued;   but  he  also  found  that  the  proceedings  were        ^ssbx. 
regular,  and  the  debt  due. 

Jervis  objected  to  the  report,  and  moved  to  refer 
to  the  Master  the  mere  question  of  amount ;  contending, 
that,  as  the  plaintiff  had  lost  a  trial,  and  the  opportunity  of 
proceeding,  by  the  defendant's  death,  in  consequence  of 
the  sheriff's  default,  the  sheriff  ought  to  pay  the  amount 
of  the  debt. 

Plait  supported  the  report. 

Alberson,  B. — It  seems  to  me  that  we  ought  to  assi- 
milate, as  far  as  possible,  the  practice  in  vacation,  to  that 
which  prevailed  in  term  before  the  rule  1  AT.  T.  3  WUl.  4, 
and  that  in  so  doing  we  shall  effect  the  purposes  for  which 
the  rule  was  made.  In  term  the  sheriff  has  notice  of  the 
plaintiS^s  intention  to  proceed  against  him  by  the  rule  for 
the  attachment,  and,  in  vacation,  if  the  plaintiff  means  to 
make  the  sheriff  liable  for  intermediate  damages,  in  con- 
sequence of  his  default,  he  should  give  the  sheriff  notice 
to  that  effect,  and  then  should  receive  such  damages  as 
may  occur  between  that  notice  and  the  notice  which  the 
sheriff  must  give  when  the  defect  has  been  cured.  The 
expense  of  the  notice  to  the  sheriff  will  be  part  of  the 
costs  of  the  attachment  obtained  against  the  sheriff  in  the 
next  term,  and  this  course  will  avoid  such  questions  as 
that  now  raised. 

Parke,  B. — I  agree  with  my  brother  Alderson,  that  a 
sheriff  ought  not  to  be  called  upon  to  pay  damages  for  an 
irregularity,  unless  the  plaintiff,  so  soon  as  he  discovers 
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Exch.  of  PUtUy  the  irregularity,  give  the  sheriff*  notice  that  he  intends  to 
^     proceed  against  him.     The  sheriff"  will  pay  the  costs  of 
Rex  such  notice* 

V. 

The  Sheriff  of 

Essex,  Abinger,  C.  B. — I  sec  no  reason   for  disturbing  the 

report. 

Report  confirmed,  without  costs. 


After  a  defen- 
dant had  been 
arrested  for 


WaTKINS  9.  O'GORMAN  MaHON. 

Assumpsit hv  an  attorney's  bill.  The  bill  amounted 
to  487/.  Ids.  2d.,  and  credit  was  given  for  2S2L  10s.  paid, 
2002.  by  an  leaving  a  balance  of  2251.  9s.  2d.  The  plaintiff  arrested 
applied  to  have  the  defendant  for  ^KK)/.  After  plea  pleaded  and  notice 
uu  taxedfi!!t*ich  ^^  ^"^^  gi^^n,  the  defendant  took  out  a  summons  to  tax 
was  ordered,       jjjg  plaintiff**8  bill,  when  PattesoH,  J.,  made  the  foUowinff 

upon  the  terms  *^  '  ^  '  ^ 

of  the  plaintiff  order : — **  Upon  hearing  the  attomies  or  agents  on  bodi 

toi^judgment  sidcs,  and  by  consent,  I  do  order  that  the  plaintiff  be  at 

uied^^Te^  Kberty  to  sign  final  judgment  immediately,  and  that  the 

defendant  un-  plaintiff*'s  bills  of  costs,  on  accouut  whereof  this  action  is 

that  amount  brought,  be  referred  to  the  Master  to  be  taxed;  that 

th^acdon*Mhe  the  plaintiff  give  Credit  ou  such  taxation  for  all  sums  of 

Master  allowed  moncy  by  him  received  from  and  on  account  of  the  said 

upon  taxation  "      " 

149/.  only,  but     defendant ;  and  that,  upon  payment  of  what  (if  any  thing) 

disallowed  SOL  i     ^         ^-  j  ^         ^i_  'it 

actually  ex-  ™ay>  ou  such  taxation,  appear  due,  together  with  the 

^dnl^Vn  pre.  ^^^'^  of  this  actiou  to  be  also  taxed  and  paid,  all  further 

paring  briefs,  proceedings  herein  be  staid.   And  I  do  further  order,  that, 

haste  by  the  in  default  of  payment,  the  plaintiff  be  at  liberty  to  issue 

?wtio2!"ui^n*  execution  in  four  days  after  the  Master's  allocatur  for 

which  extra  (j^q  amount  Specified  in  such  allocatur."    Upon  this  order 

charges  were  ' 

made  by  the       the  Master  taxed  the    bills,  and    deducted   therefrom 
^*Mhat~the^  '   106/.   I6s.  8rf.,   which,  with    the    credits,    reduced  the 

plaintiff  had  a 

probable  cause  for  the  arrest;  and,  secondlyy  that  the  defendant  was  estopped  by  the  terms  of  the 

order  from  complaining  of  the  arrest. 
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balance  due  to  the  plaintiff  to  140/.  0*.  Id.    The  Master  Exch,  of  Pleas, 
allowed  the  plaintiff  the  costs  of  the  taxation.  v...^^^^ 

Watkins 

In  Easter  Term,  Maule^  for  the  defendant,  obtained  a  Mahon. 
rule  to  shew  cause  why  so  much  of  the  order  as  respected 
the  costs  of  the  action  should  not  be  discharged ;  and 
why  the  plaintiff's  costs  of  taxation  of  his  bills  of  costs, 
allowed  him  as  costs  in  the  cause,  should  not  be  disallowed ; 
and  why  the  defendant  should  not  be  allowed  his  costs  of 
the  taxation  and  of  the  action. 

JervU  shewed  cause. — The  order  was  made  by  consent, 
and  cannot  therefore  be  varied.  The  defendant  is  not 
entitled  to  the  costs  of  taxation,  because  the  stat.  2  Oeo. 
2,  c  23,  s.  23,  which  gives  costs  where  one-sixth  is  taken  off 
an  attorney's  bill  on  taxation,  does  not  apply  where  the  client 
applies  for  a  taxation  of  the  bill  after  action  brought.  Benton 
v.  BuUard  (a),  Jay  v.  Coaks  (6),  Harbin  v.  Miles  (c). 

The  defendant  is  not  •entitled  to  the  costs  of  the  action 
under  the  statute  43  Geo.  3,  c.  46,  s.  3.  By  the  terms  of 
the  order  he  consented  to  pay  the  costs  of  the  action,  and 
it  is  fitting  he  should  do  so;  because,  within  one  month 
after  the  delivery  of  the  bill,  he  might  have  had  the  bill 
taxed  without  putting  the  plaintiff  to  the  expense  of  the 
suit.  But  the  statute  does  not  apply,  unless  there  be  a 
recovery,  Rowe  v.  Rhodes  (d),  which  must  mean  a  re- 
covery by  verdict.  Holder  v.  Raitt  {e).  It  may  be  said, 
however,  that  the  Court  can  make  this  order  by  its  sum- 
mary authority  over  an  attorney  of  the  Court.  In  Robinson 
V.  Elsam  (/*),  which  may  be  cited  as  an  authority,  two  of 
the  Judges  thought  the  case  fell  within  the  stat.  43  Geo.  3, 
c.  46,  s.  3,  and  one  decided  upon  the  summary  jurisdiction 

(a)  4  Bing.  661.  (d)  2  C.  &  M.  379. 

(6)  8  B.  &  C.  636;  3  M.  &  (c)  2  Ad.  &  Ell.  445 ;  4  Nev.  & 

Ry.  35.  Man.  466. 

(c)  9  B.  &  C.  755.  (/)  5  B.  &  Aid.  661. 
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Exch,  of  Pleat,  of  the  Court  over  attornies.   The  former  ffround  has  been 

1836 

^     shaken  by  the  case  of  Rowe  v.  Rhodes,  and  the  latter  has 

Watkins       been  distinctly  OTerruled  in  Dagley  v.  Kentish  (a). 

Mahon  Independently  of  these  points^  however,  the  defendant 

shews  by  his  affidavit  that  he  had  a  reasonable  cause  for 
arresting  the  plaintiff  for  the  full  amount. 

Mavle  objected  to  the  plaintiff's  affidavit,  and  contended 
that  it  contained  many  disclosures  which  were  communi- 
cated to  the  plaintiff  confidentially  as  an  attorney,  and 
therefore  could  not  be  read.  lAlderson,  B. — The  privi- 
lege cannot  extend  to  disputes  between  the  attorney  and 
client.  Parke,  B. — The  plaindff  must  read  such  parts 
only  of  the  affidavit  as  are  necessary  to  rebut  the  charge 
of  arresting  the  defendant  without  reasonable  or  probable 
cause]. 

Jervis, — The  affidavits  shew  that  about  60/.,  the  excess 
complained  of,  was  incurred  in -preparing  and  copying 
briefs  at  a  short  notice  by  the  defendant's  direction,  and 
for  which  extra  charges  were  made  by  the  stationers. 
The  Master  of  the  Crown  Office  has  dballowed  this  item, 
but  the  plaintiff  had  probable  cause  for  believing  it  would 
be  allowed. 

Maule,contrd. — The  merits  of  the  affidavits  have  already 
been  decided  by  the  Master,  who  has  heard  every  thing 
that  could  be  urged  in  support  of  the  charges  in  the  bill, 
and  has  determined  that  the  defendant  is  not  liable  beyond 
the  amount  allowed. 

The  statute  does  not  say  that  the  recovery  must  be  by 
verdict,  and  the  debt  is  recovered  when  the  proceedings 
in  the  action  are  at  an  end,  and  the  money  is  paid  under 
the  decision  of  the  Master.     Robinson  v.  Elsam  is  an  ex- 

(a)2fi.  &  Adol.411. 
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press  authority  that  in  such  a  case  the  statute  does  apply.  Exeh.  of  PUat, 
It  likewise  establishes  the  summary  jurisdiction  of  the  ^ 

Court  over  attornies  in  cases  like  the  present;  and  Watkins 
although,  in  Dagley  v.  Kentish^  the  Court,  in  consequence  Mahon. 
of  a  doubt,  refused,  after  action  brought,  to  order  an 
attorney's  bill  to  be  taxed,  which  contained  no  taxable 
item  ;  in  Watson  v.  Ponton  (a),  which  is  a  later  decision, 
this  Court  ordered  an  attorney's  bill  to  be  taxed,  under  the 
jurisdiction  which  it  has  at  common  law.  The  other  parts 
of  the  rule  were  not  relied  upon. 

Lord  Abingbr,  C.  B. — We  are  not  called  upon  to 
decide  the  points  which  have  been  raised,  for  this  case 
can  be  decided  upon  its  merits.  The  Master  has  dis- 
allowed a  portion  of  what  the  plaintiff  has  actually  ex- 
pended, and  though  the  Master  may  be  right,  and  the 
plaintiff  mistaken  in  his  notion  as  to  the  prudence  of  that 
expenditure,  we  cannot  say  that  the  plaintiff  had  not 
reasonable  cause  for  expecting  that  the  money  actually 
expended  by  him  would  be  allowed.  The  amount  so  dis- 
allowed is  sufficient  to  make  up  the  difference  between 
the  sum  found  to  be  due  and  that  for  which  the  defendant 
was  arrested. 

Parke,  B. — Under  the  circumstances,  I  think  the  plain- 
tiff had  a  reasonable  and  probable  cause  for  arresting  the 
defendant  for  £00/.  If  he  had  not,  I  should  hesitate  be- 
fore I  disturbed  the  arrangement  entered  into  between  the 
parties.  The  reference  to  the  Master  was  by  consent, 
and  it  was  upon  condition  that  the  plaintiff  should  sign 
judgment,  and  that  the  defendant  should  pay  the  costs  of 
the  action.  If  the  defendant  complained  of  the  arrest,  he 
ought  before  the  order  was  made  to  have  taken  his  stand, 
and  required  that  provision  should  be  made  upon  that 
subject. 

(a)  2  C.  &  J.  370. 
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Alderson,  B. — The  defendant  should  have  made  it  a 
term  of  the  reference,  that  he  should  be  permitted  to  com- 
plain of  the  arrest,  should  the  facts  warrant  him  in  so 
doing.  The  plaintiff  might  then  have  exercised  his  judg- 
ment, whether  he  would  consent  to  the  taxation  of  the  bill 
upon  such  terms. 

Rule  discharged. 


The  condition  of 
a  recognizance 
to  pay  the  seiz- 
ing ofiBcer  the 
costs  occasioned 
by  a  claim,  is 
broken  by  the 
non-payment 
to  the  seizing 
ofiBcer  of  the 
general  costs  of 
resisting  the 
claim,  though 
such  costs  are 
not  incurred 
personally  by 
the  seizing 
ofiBcer. 


Rex  v.  Bullock  and  Others. 

JlJECLARATION  in  scire  facias  on  a  recognizance  of 
bail  in  100/.  The  defendants  craved  oyer  of  the  writ 
and  recognizances,  and  of  the  condition,  which^  after  recit- 
ing that  E.  D.,  IV .  S.f  and  J.  P.,  officers  of  his  Majesty's 
customs,  had  lately  seized  as  forfeited  to  the  use  of  his 
Majesty  and  themselves,  the  smack  or  sloop  JBien  Aimi, 
with  her  tackle,  &c.,  the  property  whereof  was  claimed 
by  A.  Schiers  and  A.  Gosselin,  (two  of  the  defendants), 
who  had  entered  their  claim  in  the  Court  of  Exchequer^ 
was  for  payment  of  the  costs  which  should  be  occasioned 
by  such  claim,  in  case  the  vessel  should  be  adjudged  for- 
feited. They  then  pleaded  that  the  said  E.  Z).,  W.  &, 
and  «/.  P.,  did  not  prosecute  the  said  claim,  and  that  no 
costs  were  incurred  by  or  occasioned  to  them  by  reason 
of  the  said  seizure.  The  replication  alleged,  that,  after 
the  making  of  the  recognizance,  and  before  the  suing  out 
the  writ  of  scire  facias^  to  wit,  on  &c.,  the  said  smack 
or  sloop  was  duly  adjudged  forfeited,  and  that  a  large 
amount  of  costs  was  occasioned  by  the  said  claim^  which 
was  taxed  by  the  Remembrancer  at  the  sum  of  146/.  bs.  GdL, 
which  sum  had  not  been  paid  to  the  said  E.  D,.  W.  S., 
and  J.  P.,  or  either  of  them,  but  was  still  in  arrear  and 
unpaid.  To  this  replication  the  defendants  demurred, 
and  the  Attorney-General  joined  in  demurrer. 
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Jervisy  in  support  of  the  demurrer.— The  object  of  ^''\^^''"' 
the  recognizance  is  to  protect  the  seizing  oflScers  only. 
This  clearly  appears  from  the  preamble  of  the  stat.  8  Ann. 
c.  7.  s.  63,  **  for  preventing  the  great  charges  that  the 
officers  of  the  customs  seizing  goods  prohibited  and  un- 
customed are  put  to,  by  groundless  and  vexatious  claims 
entered  thereto  in  the  Court  where  such  goods  are  prose- 
cuted.** This  was  followed  by  subsequent  statutes,  16 
Geo.  2,  c.  31,  s.  7 ;  3  Geo.  3,  c.  22.  s.  8 ;  24  Geo.  3,  c. 
47,  s.  37,  which  increased  the  amount  of  the  penalty  ulti- 
mately to  100/.,  but  left  the  object  of  the  original  law 
untouched.  By  6  Geo.  4,  c.  108,  s.  91,  the  security  is  to 
be  taken  generally  to  pay  the  costs  incurred  by  the  claim, 
and  this  is  re-enacted  in  terms  by  the  late  act,  3  &  4 
WilL  4,  c.  53,  s.  101.  To  neither  of  these  is  there  any 
preamble,  but  they  follow  out  the  principle  of  the  first 
act,  and  must  be  taken  to  require  the  recognizance  as  a 
security  for  the  seizing  officers.  The  costs  incurred  by  the 
Attorney-General  may  be  recovered  in  another  mode, 
Rex  V.  Munn  (a) ;  but  it  is  not  alleged  that  the  seizing 
officers  have  incurred  any  costs:  in  fact,  the  contrary  ia 
admitted ;  and  therefore  the  recognizance  cannot  be  put 
in  suit* 

Barlow^  eoniri^  was  stopped  by  the  Court. 

Per  Curiam. — The  condition  of  the  recognizance  is  to 
pay  to  the  persons  named  all  such  costs  as  should  be 
occasioned  by  the  claim ;  and  the  replication,  which  shews 
that  costs  were  occasioned  by  the  claim  which  have  not 
been  paid,  shews  a  breach  of  the  condition  in  its  very 
terms.  It  is  perfectly  immaterial  for  whose  benefit  the 
recognizance  was  entered  into,  for  the  King  sues  for  the 

(a)     arker,  91. 
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Exch,  of  Pleas,  penalty,  and  the  defendants  must  shew  that  the  conditioD 

has  been  performed. 

Judgment  for  the  Crown. 


In  an  action  on 


Stubbs  V.  Lainson  and  Another* 

V/ASE  against  the  Sheriffs  o(  London  for  a  false  return. — 
the  case  for  a      ^he  declaration  stated  that  the  plaintiff  theretofore,  to 

false  Teiurn,  the  *^  ' 

declaration  ai-  wit,  on  &c.,  in  the  Court  of  our  Lord  the  King,  of  the 
defendant «e»ei{  bench  at  Westminster y  before  &c.,  by  the  consideration 
^•Jlrdivers'*"  *"^  judgment  of  the  same  Court,  recovered  against  one 
goods  and  chat-  QeoTse  Allen,  16/.  1 1*.,  wliich  were  adjudged  to  the  plain- 

tels  of  the  value     .         ®  '  '  ,       ,. 

of  the  monies  tiffin  and  by  the  said  Court  for  his  damages  by  him  sus- 
levied^as^afore-  t&ioed,  as  well  on  the  occasion  of  the  not  performing  cer- 
taxd,  And  then     ^j^  promises,  &c.,  as  for  his  costs,  &c.     The  declaration 

levied  the  same  *^  '         '  ^        ^ 

thereout.  The  then  averred  the  delivery  of  the  writ  of  ^.  /a.  to  the 
pfeaded  that  he  sheriffs  to  be  executed,  and  then  alleged,  that,  by  virtue 
did  not  seiie  or  ^Y^^^^^f  ^hg  defendants,  so  being  sheriffs  of  the  said  city  of 

take  m  execu-  »  '  o  J 

tion  any  goods  London,  afterwards,  to  wit,  on  &c.,  and  within  their  baili* 
levy  the  monies  wick  as  such  sheriffs,  Seized  and  took  in  execution  divers 
Mid^rit*to  b*e*  goods  and  chattels  of  the  said  George  Jllen,  of  great 
levied,  iworfoe<  value,  to  wit,  of  the  value  of  the  monies  so  indorsed,  and 
that  the  plea  directed  to  be  levied  as  aforesaid,  and  t/ten  levied  the  same 
issue  tendered  thcreout.  Yet  the  defendants  had  not  the  said  monies, 
was  loo  large,     ^j.  ^^^y  ^^^^  thereof,  before  the  said  justices,  &c.,  acconl- 

ing  to  the  exigency  of  the  writ,  &c. ;  and  that  the  now 
defendants,  after  the  said  levy,  to  wit,  on  &c.,  falsely  and 
deceitfully  returned  that  the  said  George  Alien  had  not 
any  goods  or  chattels  in  their  bailiwick,  whereof  &c. 

The  defendants  pleaded  that  they  did  not,  by  virtue  of 
the  said  writ  in  the  said  first  count  of  the  said  declaration 
mentioned,  seize  or  take  in  execution  any  goods  or  monies 
of  the  said  George  Allen,  and  levy  the  monies  so  indorsed 
and  directed   to  be  levied  by  the  said  writ  in   the  said 
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declaration   mentioned,    or   any   part   thereof,   modo  et  E*ch.  of  PUa», 
formd;  concluding  to  the  country. 

Demurrer,  assigning  for  causes,  that  the  traverse  in 
the  plea,  that  they,  the  defendants,  did  not  by  virtue  of 
the  said  writ,  seize  or  take  in  execution  any  goods  and 
chattels  of  the  said  George  Allen,  and  levy  the  monies  so 
indorsed  and  directed  to  be  levied,  or  any  part  thereof, 
is  too  large  and  extensive,  and  tends  to  raise  an  immaterial 
issue,  and  is  insufficient  in  this,  to  wit,  that  such  matter 
is  denied  in  the  conjunctive,  instead  of  being  denied  in 
the  disjunctive,  viz.  that  the  defendants  did  not  seize 
or  take  in  execution,  any  goods  and  chattels  of  the  said 
6.  Allen,  or  levy  the  monies  so  indorsed,  and  directed  to 
be  levied,  or  any  part  thereof.  And  the  defendants  have 
thereby  attempted  to  compel  the  plaintiff  to  adduce  more 
extensive  evidence  than  by  law  ought  to  be  and  would  be 
required  to  support  the  said^r^^  count  if  the  same  were  pro- 
perly traversed,  inasmuch  as  either  the  taking  and  seizing 
the  goods  of  the  said  G.  Allen  by  the  defendant,  or  levy- 
ing the  monies  so  indorsed  and  directed  to  be  levied,  or 
any  part  thereof,  would  be  sufficient  to  support  the  said 
action  of  the  plaintiff. 

Joinder  in  demurrer. 

The  points  stated  for  argument  on  the  part  of  the 
plaintiff  were,  that  the  second  plea  was  bad,  because  it  tra- 
versed an  allegation  in  the  conjunctive  which  might  have 
been  supported  by  proof  in  the  disjunctive;  the  effect  of 
the  traverse  being  to  impose  on  the  plaintiff  more  ex- 
tensive proof  than  is  by  law  essential  to  the  support  of 
hia  case. 

Miller,  in  support  of  the  demurrer. — The  ground  of 
demurrer  is,  that  the  plea  tenders  too  large  an  issue. 
It  is  incumbent  upon  the  plaintiff,  under  the  issue  ten- 
dered by  the  defendant,  to  prove  not  only  the  seizing  and 
takiifg  of  the  goods,  but  also  that  the  sheriff  levied  the 
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Bxeh.  of  Pleat,  execution,  which  would  not  otherwise  have  been  neces- 
^     sary,  because  the  sheriff  is  responsible  for  a  false  return, 
Stubbs       if  he  seizes  only.     [Lord  Abinger,  C.  B. — You  contend, 
Lainsoh.       thsLt,  if  he  had  pleaded  the  general  issue,  you  would  not 
have  been  bound  to  prove  that  he  levied,  but  only  that 
he  had  seized  the  goods].     The  rule  is  correctly  stated 
by  the  counsel,  in  arguing  in  support  of  the  demurrer  in 
Moore  v.  Boulcott  (a),  that  '^  in  actions  for  damages,  where 
the  plaintiff  is  entitled  to  recover,  although  his  proof  should 
not  substantiate  his  whole  demand,  a  traverse  which  seeks 
to  bind  him  to  the  proof  of  his  entire  demand  is  imma- 
terial and  bad/' 

James,  in  support  of  the  plea. — The  plaintiff  would 
have  been  bound  to  prove  both  that  the  sheriff  had 
seized  and  that  he  had  levied ;  because  those  facts  make  op 
the  one  allegation  of  the  defendants'  having  executed  the 
writ  of fi.  fa.  Wherever  several  facts  constitute  one  pro- 
position, the  defendant,  by  his  plea,  may  put  the  plain- 
tiff upon  proof  of  all  the  facts.  Robinson  v.  Raley  (b) ; 
O'Brien  v.  Saxon  (c).  The  plaintiff  would  be  bound  to 
prove  more  than  a  mere  seizure  ;  he  must  prove  that  the 
sheriff  has  seized  the  goods,  and  converted  them  into 
money. 

Lord  Abinoer,  C.  B. — The  sheriff  would  be  liable  if 
he  seized,  whether  he  sold  or  not.  The  plea  raises  too 
large  an  issue.  The  defendants,  by  the  issue  tendered, 
would  render  it  incumbent  upon  the  plaintiff  to  prove  that 
the  goods  were  seized,  and  the  money  levied  out  of  them, 
which  it  is  not  incumbent  upon  him  to  do. 

Judgment  for  the  plaintiff,  with  liberty  to 
the  defendants  to  amend. 

(a)  1  BiDg.  N.  C.  324 ;  1  Scott.  122.  (6)  I  Burr.  316. 

(c)  2  B.  &  C.  908. 
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Bxch,  qf  Pleas, 

Griffiths  v.  Jones.  '  ^ 

C^ASE  for  an  injury  to  the  plaintiff's  reversion  in  a  in  cue  the  de- 
wall.  Pleas — No*  guilty,  and  several  special  pleas ;  amongst  the^eSr*^**^ 
others,  one  claiming  a  right  to  a  drain  under  the  wall,  and  *?f"«»  «nd  jus- 

^    ,      ^  .        tified  under  a 

justifying  the  breaking  of  the  wall  to  clean  the  drain,  right,  which  the 

The  plaintiff  traversed  the  right     The  record  was  taken  ^ewed.    The 

down  for  trial  at  the  Summer  Assizes,  for  the  county  of  ^'"rds  obtafned 

Merioneth,  in  the  year  1834«,  and  was  entered ;  but  an  *"  o'^er  to 

order  to  amend  was  refused  by  Vaughan,  J.,  and  the  record  payment  of 

was  withdrawn.     Subsequently,  an  order  was  obtained  by  drew  fhe^tra*" 

the  plaintiff  from  Pa//^«oit,  J.,  to  amend  the  replication  verse,  and  new 

Hssigned  excess; 

and  pleadings  by  striking  out  the  traverse  of  the  right,  the  defendant 
and  new  assigning  excess  on  payment  of  the  costs  of  the  new*i!^ign.^ 
amendment  and  the  costs  of  the  day,  the  defendant  being  "*"**!  ***^  '"'**" 

''  ^    drawing  so 

at  liberty  to  withdraw  the  second  and  fourth  pleas,  which  much  of  the 
put  in  issue  the  plaintiff's  interest  in  the  premises,  and  as  applied  to 
the  injury  sustained.     In  pursuance   of  this  order,  the  deciaraSm^n** 
plaintiff  newly  assigned  the  excess,  to  which  the  defen-  «««igned.  and 

.  pa**^  into  Court 

dant  pleaded  not  guilty,  and  the  plaintiff  gave  notice  of  lo^,  which  the 

trial,  whereupon  the  defendant,  by  Judge's  order,  with-  out"TheMa8ter 

drew  his  plea  of  not  guilty  to  the  new  assignment,  and  so  *|a*in1ff ^h^ 

much  of  the  plea  as  applied  to  that  part  of  the  declaration,  costs  of  the 

and  paid  into  Court  10/.  in  satisfaction  of  the  damages  new'assignment 

under  the  neW  assignment.    The  plaintiff  took  this  sum  pr^^Sj^^*?"' 

out  of  Court  "  in  satisfaction  of  the  damages  for  which  ^"J  8*^«  ^« 

'^  defendant  the 


the  action  was  brought."     The  Master,  on  the  taxation  of  other  costs,  and 

costs,  gave  to  the  plaintiff  the  costs  of  the  writ ;  to  the  of  Uie"causct^ 

defendant  the  costs  after  the  writ  up  to  the  new  assign-  S^'f*  ^*'  *® 

•  ®  Master  was 

ment ;  and  to  the  plaintiff  the  costs  incurred  subsequently  right. 

to  the  new  assignment.     Jervis,  having  obtained  a  rule  to  ther  the  plaintiff 

shew  cause  why  the  Master  should  not  review  his  tax-  J^*Jome  wJJtion 

ation,  on  the  ground  that  the  plaintiff,  having  succeeded,  o/ 'he  deciara- 

.,,,  ir,  Uon,  if  it  could 

was  entitled  to  the  general  costs  oi  the  cause ;  be  ascertained. 
Sir  IV.  W.  Folleii    shewed    cause. — The   Master  was 
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Egck,  ^  Pleat,  right  in  his  taxation,.  If  the  plaintiff  had  not  amended, 
v^^^^^  the  defendant  would  have  succeeded,  as  he  had  pleaded 
Griffiths  a  justification  to  the  whole.  According  to  the  ptaptice 
Jones.  under  the  old  form^  where  there  was  a  new  assjgmiieiit 
and  the  defendant  suffered  judgment  by  default,  oi^  tl^ 
new  assignment ;  if  he  succeeded  on  the  right  io  dispul^^ 
he  obtained  the  general  costs  of  the  cause  (a).  {^^Ui^* 
son,  B. — That  is  because  there  he  succeeds  on  t|ie  trud}. 
Here  instead  of  suffering  judgment  by  default,  tbq  de- 
fendant pays  money  into  Court,  which  the  plaintiff  admita 
is  sufficient  to  cover  all  the  damage  sustained.  .Xt^ 
Master  finds  that  there  was  a  cause  of  action  to  the  extent 
of  the  money  paid  into  Court  on  the  new  assignmeiH^  and 
allows  the  plaintiff  her  costs  accordingly.  It  is.  the  tame 
as  if  the  defendant  had  suffered  judgment  by  default- to 
the  new  assignment,  in  which  case  the  defendant  w#«dd 
be  entitled  to  the  general  costs  of  the  cause.  J^e.cked 
Ruddock  V.  Smith  (6),  and  CrosM  v.  Johmon  (jc),  and  also 
referred  to  Booth  v.  Ibbotson{d).  i       ,• 

Jervisy  in  support  of  the  rule. — The  defendant  by  the 
Judge's  order  has  the  costs  of  the  day,  and  the  pleadings 
rendered  unnecessary  by  her  not  having  newly  aasigned 
in  the  first  instance ;  and  therefore  it  may  be  considered. 
as  if  the  new  assignment  had  been  originally  pat  nfno' 
the  record.  The  plaintiff  is  then  entitled  to  the  general 
costs,  because  the  defendant  is  wrong  by  his  own  admissiook 
It  is  true,  that,  by  accepting  the  sum  paid  into.Cooit, 
the  plaintiff  admits  that  the  pleas  cannot  be  denied,  bnt 
that  is  the  defendant's  error,  for  the  new  assignment  only 
points  out  that  the  defendant  has  mistaken  the  plaintiff's 
complaint.  It  is  in  fact  but  a  re-statement  of  it  more 
specifically,  afler  by  the  pleas,  it  is  clear,  that  the  defen- 

(a)  1  Wms.  Saunders,  300  /  n.  (c)  9  B.  &  Cr.  613. 

(6)  1  Dowl.  Pr.  Cases,  46?.  (rf)  I  Y.  &  J.  354. 


TRINITY  TERM^  6  WILL.  IV.  7S3 

dant  does  not  understand  the  plaintifTs  case.     If  the  dc-  ^'ch.  of  PUtu, 

1836 

fendant  had  not  withdrawn  so  much  of  the  not  guilty  as 
applied  to  the  declaration  covered  by  the  new  assignment, 
the  plaintiff  would  have  been  entitled,  after  verdict,  to 
the  general  costs  of  the  cause.  He  would  have  been  so 
entitled,  only  because  he  was  forced  to  trial  by  the  form 
of  the  pleadings  ;  and,  as  the  plaintiff  has  succeeded  upon 
what  in  fact  is  the  only  cause  of  her  complaint,  she  should 
have  the  whole  costs ;  at  all  events^  there  is  one  part  of 
the  declaration,  of  which  the  new  assignment  is  only  a 
repetition,  and  for  that  the  plaintiff  is  entitled  to  costs. 

Lord  Abingbr,  C.  B. — The  point  to  be  considered  is, 
whether  the  payment  of  money  into  Court,  and  the  taking 
of  it  out  by  the  plaintiff  in  satisfaction  of  the  damages 
sustained,  is  not  equivalent  to  a  judgment  by  default  to 
the  new  assignment.  If  so,  then  the  defendant  is  entitled, 
as  he  has  succeeded  on  all  except  as  to  the  10/.,  to  the 
general  costs,  and  the  plaintiff  to  the  co:>ts  of  the  writ  and 
the  new  assignment. 

AldersoNj  B. — Try  it  by^this  test ;  taking  the  new  as- 
signment to  be  part  of  the  declaration,  the  plaintiff  has 
been  allowed  her  costs  as  to  the  latter  part  of  it.  She  is 
entitled  to  the  costs  of  the  writ,  because  she  has  suc- 
ceeded in  the  action,  and  to  all  the  costs  occasioned  by 
the  new  assignment.  As  to  the  residue,  the  defendant 
successfully  pleads  and  succeeds,  and  is  entitled  to  the 
costs.  Strictly  speaking,  perhaps,  the  plaintiff  ought  to 
have  been  allowed  some  part  of  the  costs  of  the  declara- 
tion, but  practically  there  would  have  been  great  difficulty 
in  settling  them. 

Rule  discharged* 


VOL.  I.  c  c  c  M.  w 
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E*eh,  of  Pleas, 
1836. 


Rose  and  Others  r.  Edwards. 


J.,  a  dealer  in  -UeCLARATION  od  a  bill  of  exchange,  drawn  by  one 

solvent, assigned  J'  B.  Davies  upon  «/.  A/oor^  for  25/.,  payable  four  moDths 

hisSTn*""*  after  date  to  the  order  of  the  drawer,  accepted  by  /. 

trade  to  his  Moorc^  and  indorsed  by  the  drawer  to  the  defendant,  and 

brother  5.,  who  ^    \  ^ 

was  a  carver  by  him  indorsed  to  the  plaintiffs*  The  declaration  also 
entered  inufa  Contained  counts  for  goods  sold  and  delivered,  and  on  an 
^ofhil^credi.  account  stated.  The  defendant  pleaded  to  the  first  count, 
tors  to  pay  them  /{rx^,  that  he  did  not  indorse  the  bill  to  the  plaintifis; 

5i.  in  the  pound;  i»         •  »       i      -i  i  •/•■ft  oi 

his  brother  J?.     Secondly^  that  he  had  not  due  notice  of  dishonour,      io 
pay2*!6rf!*inthe  *^^  ^®^'  of  the  declaration  he  pleaded  non  assumpsiL 
pound,  and  he        At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle- 

himself  the  re-  . 

mainder.  J,  sex  Sittings  after  last  Easter  Term,  it  appeared  that  the 
manage  the  plaintiffs  were  china  manufacturers  in  the  Potteries y  carry- 
8hop°for  hV***  '"S  ^"  business  in  London  through  an  agent ;  and  the  de- 
brother,  B:i  fendant,  John  Edwards,  was  a  carver  and  gilder,  living  at 

wifeoccasionally  «  _  - 

going  there,  and  No.  17,  Shepherd's  Market y  Oxford  Street.  It  appeared 
pearing*ove*r^the  ^^^^  ^^^  brother,  William  Edwards,  formerly  kept  a  china 
door.    One  of    gjjQp  ^t  No.  7  in  that  place,  but  had  become  insolvent. 

A.t  creditors  *  ' 

applied  to  him  His  Creditors  agreed  to  take  a  composition  of  5s.  in  the 
and  pressed  for  pound,  2s.  6rf.  to  be  paid  by  the  defendant,  and  2*.  6rf.  by 
shar™* T h^ ^'*  himself;  and  the  business  was  assigned  to  the  defendant, 
composition.  A,  who  Continued  to  carry  it  on  ;  William  and  his  wife,  as 
exchange  in  ^  Well  as  his  the  defendant's  wife,  appearing  in  the  shop,  and 
wwrthebro-  »na"ag»ng  ^^^  business  there.  The  defendant  paid  the 
ther's  name  had  composition  which  he  had  agreed  to  do,  but  his  brother 
without  bis         William  did  not.     At  the  time  of  his  becoming  insolvent, 

authority,  as  in- 
dorser,  and  as 

the  amount  exceeded  the  amount  due  for  the  composition,  ^.,  and  B*i  wife,  who  was  then  io 
the  shop,  proposed  that  goods  should  be  supplied  to  the  shop  for  the  amount  of  the  balance, 
which  was  agreed  to,  and  goods  were  accordingly  sent  to  the  amount  of  the  balance.  Tbe  bill 
having  been  dishonoured,  B.  was  sued,  and  pleaded  that  he  never  indorsed  the  bill,  and  that  no 
notice  of  dishonour  had  been  given  tu  him;  and  the  jury  found  both  those  issues  in  hU  &voar. 
Evidence  was  given  that  B.  had  held  himself  out  as  responsible  for  all  orders  given  at  that  shop. 
The  jury  found  that  A,  had  a  general  authority  to  buy  goods  fur  B,,  and  that  the  plaintiff  did 
not  sell  the  goods  on  the  credit  of  the  bill  alone,  but  on  the  credit  of  B,\ — Held,  that  the  value  of 
tbe  goods  sent  was  recoverable  on  a  count  for  goods  sold  and  delivered,  in  the  action  against  B* 
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WiUiam  was  indebted  to  the  plaintiffs  in  the  sum  of  87f.,  £'«*•  ofPUtu, 
and  the  amount  of  his  composition  thereon  was  about  1  !/• 
WiUiam  being  pressed  by  the  plaintiffs'  agent  to  pay  that 
sum,  produced  the  bill  in  question,  and  offered  to  give  it 
in  payment  of  the  amount,  and  directed  that  goods  should 
be  supplied  to  the  shop  to  the  amount  of  the  balance;  the 
defendant's  wife  joining  in  that  order.  The  plaintiffs  agreed 
to  this,  and  sent  in  goods  to  the  amount  of  14/.  0«.  8ef. 
At  the  time  when  the  bill  was  produced,  and  the  order 
given  for  the  goods,  the  defendant's  name  was  upon  the 
bill  as  indorser ;  but  it  was  proved  on  the  trial  not  to  have 
been  in  his  handwriting,  and  not  to  have  been  written  by 
his  authority.    It  appeared  that  the  defendant's  name  was 
over  the  door ;  and  on  an  application,  by  another  party, 
respecting    the  person  responsible  for  goods  supplied 
to  the  shop,  the  defendant  said  he  was  answerable  for  all 
orders  given  at  that  shop ;  and  it  was  proved  that  orders 
given  by  persons  in  that  shop,  and  acted  upon,  had  been 
subsequently  paid  for  by  the  defendant.     Notice  of  dis- 
honour was  not  proved.    At  the  trial  the  plaintiffs  con- 
tended, that,  though  they  might  not  be  entitled  to  recover 
the  whole  amount  of  the  bill,  they  were  at  all  events 
entitled  to  recover  to  the  amount  of  the  goods  supplied  at 
the  shop.    The  defendant  insisted  that  the  plaintiffs  had 
taken  the  bill  in  payment  of  those  goods,  and,  by  not 
giving  due  notice  of  dishonour,  had  made  it  their  own,  and 
thus  their  demand  was  satisfied.     It  was  also  contended, 
on  the  part  of  the  defendant,  that  he  was  not  liable  for 
the  goods  furnished  upon  this  order.     On  the  part  of  the 
plaintiffs,  it  was  urged  in  reply,  that,  if  this  was  a  payment, 
it  ought  to  have  been  specially  pleaded  as  such.     The 
Lord  Chief  Baron  was  of  that  opinion,  but  considered  the 
facts  admissible  in  evidence  in  mitigation  of  damages, 
and   therefore  he    directed   the  jury,    if  they  thought 
WilUam  had  a  general  authority  to  buy  goods  for  the  de- 
fendant, to  find  a  verdict  for  the  plaintiffs  on  the  second 

cc3 
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Exch.  of  PUat,  count,  with  nominal  damages,  giving  the  plaintiffs  leave  ta 
^  '  ^     move  to  enter  a  verdict  for  the  sum  of  14/.  0*.  8rf.,  and  the 
Robe         defendant  leave  to  move  to  enter  a  verdict  for  him  gene- 
Edwards.      rally.     The  jury  having  found  a  verdict  for  the  plaintifi 
on  the  second  count,  cross  rules  were  accordingly  ob- 
tained, on  a  former  day  in  this  term,  pursuant  to  the  leave 
reserved. 


Kelly  and  jR.  V.  Richards^  for  the  plaintiffs. — Pini, 
this  was  a  sale  and  delivery  of  goods,  for  which  an  action 
for  goods  sold  and  delivered  is  maintainable.  The  jury 
have  found  that  there  was  an  authority  to  order  the 
goods,  and  that  they  were  accordingly  sent  to  the  defen- 
dant's shop.  It  is  therefore  clear  that  the  goods  were 
delivered.  It  may  be  that  they  were  supplied  on  the 
credit  of  this  bill;  but  if  no  bill  had  been  given,  or  if  it 
turned  out  to  be  a  forged  indorsement,  or  if  the  bill  were 
dishonoured,  the  defendant  would  still  be  liable  for  goods 
sold  and  delivered.  This  is  the  case  of  a  person,  who, 
though  he  does  not  carry  on  the  business  himself,  holds 
himself  out  to  the  world  as  the  proprietor  and  owner 
of  the  shop,  and  allows  his  brother  and  his  wife  to  carry 
on  the  business  for  him :  he  thereby  holds  himself  out  as 
the  person  responsible  for  contracts  made  by  them.  Then, 
if  the  brother  and  the  wife  had  authority  to  contract 
for  these  goods,  had  they  not  authority  to  contract  for 
payment  in  this  way?  If  the  goods  had  been  previously 
bought,  there  cannot  be  a  doubt  that  WilKam  had  a  right 
to  have  paid  for  them  with  money  out  of  the  till,  or 
to  have  paid  for  them  by  a  bill  of  exchange,  if  the 
brother  and  wife  had  authority  to  contract  for  the  goods, 
they  had  a  right  to  contract  for  them  to  be  paid  for 
by  bills;  hut,  in  truth,  the  goods  were  not  sold  for  the 
bill :  it  was  only  retained  by  the  plaintiffs  as  a  security 
for  the  goods.  iParke,  B. — When  a  party,  who  pays 
for  goods  by  bill,  does  not  put  his  name  on  the  bill,  it  is 
strong  evidence  to  shew  that  the  goods  were  delivered  in 
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exchange  for  the  bill,  the  seller  taking  the  risk  of  the  bill  ^'''\^/^'"*' 
upon  himself.  Lord  Eldon,  in  Ex  parte  Blackburne  (a), 
says — "  I  take  it  to  be  now  clearly  settled,  that,  if  there 
is  an  antecedent  debt,  and  a  bill  is  taken  without 
taking  an  indorsement,  which  bill  turns  out  to  be  bad, 
the  demand  for  the  antecedent  debt  may  hie  resorted 
to.  It  has  been  held,  that,  if  there  is  no  antecedent 
debt,  and  A.  carries  a  bill  to  B.  to  be  discounted,  and 
JB.  does  not  take  A.'s  name  upon  the  bill,  if  it  is  dis- 
honoured there  is  no  demand,  for  there  was  no  rela- 
tion between  the  parties,  except  that  transaction ;  and 
the  circumstance  of  not  taking  the  name  upon  the  bill  is 
evidence  of  a  purchase  of  the  bilL"  In  a  sale  of  goods, 
the  law  implies  a  contract  that  those  goods  shall  be  paid 
for.  It  is  competent  to  the  party  to  agree  that  the  pay- 
ment shall  be  by  a  particular  bill.]  The  present  case  falls 
within  the  first  part  of  the  proposition.  The  goods  were 
accepted,  and  the  plaintiffs  take  in  exchange  for  them 
from  the  defendant's  authorised  agents  a  bill  purporting 
Co  be  indorsed  by  the  defendant.  iParke,  B. — If  it  had 
not  been  indorsed  until  after  the  goods  were  delivered  it 
would  have  stood  differently.  Lord  Abinger,  C.  B. — Do 
the  plaintiiSs  mean  to  retain  the  bill  for  the  amount  due 
upon  WilUam*s  composition?  They  must  take  it  for 
better  or  worse,  or  repudiate  it  altogether.  It  cannot  be 
taken  for  one  purpose,  and  repudiated  for  another]. 

Piatt  and  Miller ^  contrd. — The  brother  and  the  wife 
had  no  authority  to  enter  into  a  contract  of  this  nature. 
It  ia  clear  that  William  had  no  express  authority  from 
John  to  enter  into  this  contract,  and  there  was  nothing 
from  which  such  an  authority  could  be  implied.  An  agency 
of  the  nature  proved  did  not  authorise  them  to  cotttract  for 
the  payment  of  goods.     But,  even  if  they  had  authority  to 

(a)  10  Vc»  206. 
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^^\mr^^'  enter  into  an  ordinary  contract  for  the  purchase  of  goods, 
>_^,^-..^     they  had  no  authority  whatever  to  enter  into  such  ao 
RosB         engagement  as   this.     The   general  doctrine   is,  that  a 
Edwards,      principal  is  only  bound  by  the  act  of  his  agent  where  he 
acts  in  the  usual  way  of  business.     Witithire  v.  Sims  {a), 
Guerreiro  v.  Peile  (6).     In  the  latter  case,  Holroyd^  J., 
says — ''  Where  the  factor  sells  the  goods  of  his  principal, 
it  is  his  duty  to  keep  that  sale  wholly  unconnected,  and  not 
to  mix  any  other  matters  with  it,  to  the  detriment  of  fab 
principal."    Here  is  a  party,  professing  to  order  goods  for 
the  defendant,  offering  to  pay  his  own  debt  with  the  de- 
fendant's bill.     It  is  quite  clear  that  William  had  no  au- 
thority to  bind  his  brother  to  the  payment  of  his  own  debt. 
Secondly,  this  was  an  exchange  or  barter  of  the  bill  for 
the  goods.     The  plaintiffs  have  retained  the  bill,  and  are 
entitled  to  enforce  it  against  the  other  parties  to  it ;  but 
the  defendant  is  not  liable  upon  it,  as  the  indorsement  of 
his  name  was  a  forgery.    The  bill  had  been  given  to  the 
plaintiffs  before  the  goods  were  ordered,  in  payment  of 
William* 8  debt,  and  it  was  in  satisfaction  of  the  amount  of 
the  bill  that  the  goods  were  afterwards  sent.      Then  it  is 
like  a  case  of  barter.     It  is  a  delivery  of  goods  in  satis- 
faction of  a  bill  of  exchange,  and  is  the  same  as  the  deli- 
very of  one  chattel  for  another. 

Ctir.  ado.  cuti. 

The  judgment  of  the  Court  was  now  delivered  by — 
Lord  Abinger,  C.  B. — The  question  is,  whether  the 
verdict  ought  to  be  entered  for  the  plaintiffs  for  14/.  Os.  8cL, 
or  whether  it  ought  to  be  entered  for  the  defendant.  The 
case  presented  several  points,  which  seem  to  be  resolved 
into  this  : — William  Edwards  had  carried  on  business  as 
a  china-man,  and  had  become  insolvent.  He  assigned  his 
business  to  the  defendant,  agreeing  to  pay  a  composition 

(a)  1  Camp.  258.  {b)  3  B.  &  Aid.  616- 
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of  2*.  6rf.  in  the  pound.  The  name  oi  John  was  then  put  Exeh  of  Pkat, 
on  the  shop,  and  William  remained  to  conduct  the 
business,  the  wife  of  John  going  there  occasionally.  It 
appears  by  the  evidence,  that  John  admitted  his  responsi- 
bility for  all  the  goods  supplied  at  the  shop.  Under 
these  circumstances  the  plaintiiSs,  who  were  creditors  of 
WiUiam^  go  to  demand  from  him  his  payment  of  ^Zs.  6d. 
in  the  pound.  He  had  obtained  a  bill  of  exchange  from 
a  person  indebted  to  him,  for  a  sum  exceeding  the  amount 
due  to  the  plaintiiSs.  On  their  application  he  proposed 
that  they  should  take  the  bill  as  a  payment,  and  supply 
the  remainder  in  goods  of  the  same  kind  as  they  had  sent 
previously.  The  plaintiffs  took  the  bill  to  consider  about 
the  proposal ;  and,  on  the  application  of  William  Edwards 
and  the  defendant's  wife,  the  plaintiffs  afterwards  sent  the 
goods.  When  the  bill  was  handed  over  to  the  plaintiffs, 
the  name  of  John  Edwards  had  been  put  upon  it  without 
the  defendant's  authority.  He  was  not,  therefore,  the  in- 
dorser  of  the  bill.  So  the  jury  have  found.  It  also 
appeared  that  no  notice  of  dishonour  had  been  given  to 
the  defendant ;  but  the  question  is,  whether  John  is  liable 
for  the  goods  sold  by  the  plaintiffs  ?  If  these  goods  had 
been  delivered  on  the  credit  of  the  bill,  and  not  at  all  on 
the  credit  of  John  personally,  the  defendant  would  be 
entitled  to  a  verdict.  But  it  appears  manifestly,  that  the 
plaintiffs  did  not  take  the  bill  entirely  on  the  credit  of 
the  other  names  which  were  to  it,  independently  of  the 
defendant's,  but  received  it  with  the  belief  that  his  name 
was  also  to  it ;  and  therefore  must  be  taken  to  have  agreed 
to  sell  the  goods  on  the  credit  of  the  defendant  We 
cannot  say  that  there  was  not  evidence  to  go  to  the  jury 
to  support  the  count  for  goods  sold  and  delivered.  The 
rule  for  entering  a  verdict  for  the  plaintiff  for  14/.  Os.  8d. 
will  therefore  be  made  absolute.  The  other  rule  must  be 
discharged. 

Rules  accordingly. 
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Exeh.  of  Pleas, 
1856. 


Rose  and  Others  v.  Edwards. 


J.,  a  dealer  in  UeCL ARATION  OH  a  bill  of  exchange,  drawn  by  one 

solvent, assigned  J-  B.  Davies  upon  J.  il/oore  for  25/.,  payable  four  months 

hUstock?n*"*^  after  date  to  the  order  of  the  drawer,  accepted  by  /. 

trade  to  his  Moore,  and  indorsed  by  the  drawer  to  the  defendant,  and 

brother  B.,  who  ,    \  •' 

was  a  carver  by  him  indorsed  to  the  plaintiffs.      The  declaration  also 

entered  into  a  Contained  counts  for  goods  sold  and  delivered,  and  on  an 

^OiTii'tedi.  account  stated.   The  defendant  pleaded  to  the  first  count, 

tors  to  pay  them  /{r^/,  that  he  did  not  indorse  the  bill  to  the  plaintifis; 

5«.  in  the  pound;  ..         i  i       i      i  i  •  /•   j«   i_  rr 

his  brother  J3.     secondl}/,  that  he  had  not  due  notice  of  dishonour,      lo 
pay2s!6</jnthe  ^^^  ^^^^  of  the  declaration  he  pleaded  non  assumpsit. 
pound  and  he        At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  MiddU- 

himself  the  re-  . 

mainder.  J.  sex  Sittings  after  last  Easter  Term,  it  appeared  that  the 
manage  the  plaintiffs  were  china  manufacturers  in  the  Potteries^  carry- 
sholTfoI  hV***  ^"8  ^"  business  in  London  through  an  agent ;  and  the  de- 
brother,  B:t  fendant,  John  Edwards,  was  a  carver  and  gilder,  living  at 

wifeoccasionally  _ 

going  there,  and  No.  17,  Shepherd*  s  Market,  Oxford  Street.  It  appeared 
^aring"ive*rVhe  '^^^  ^^^  brother,  William  Edwards,  formerly  kept  a  chini 
door.    One  of    gjjQp  ^^  ^^^  7  }„  (^^g^^  placc,  but  had  become  insolvent. 

A.t  creditors  *^  "^ 

applied  to  him  His  Creditors  agreed  to  take  a  composition  of  5s.  in  the 
and  pressed  for  pound,  2s.  6d.  to  be  paid  by  the  defendant,  and  2s.  6d.  by 
sharTof'h^^"  himself;  and  the  business  was  assigned  to  the  defendant, 
composition.  J.  who  Continued  to  carry  it  on  ;  William  and  his  wife,  as 
exchange  in  v^U  &&  ^^^  ^hc  defendant's  wife,  appearing  in  the  shop,  and 
wwr?hebro.  »ianapng  ^^^  business  there.  The  defendant  paid  the 
ther's  name  had  composition  which  he  had  agreed  to  do,  but  his  brother 
without  his         William  did  not.     At  the  time  of  his  becoming  insolvent, 

authority,  as  in- 
dorser,  and  as 

the  amount  exceeded  the  amount  due  for  the  composition,  A,,  and  B.*s  wife,  who  was  then  in 
the  shop,  proposed  that  goods  should  be  supplied  to  the  shop  for  the  amount  of  die  bakmct, 
which  was  agreed  to,  and  goods  were  accordingly  sent  to  the  amount  of  the  balance.  Tbe  bill 
having  been  dishonoured,  B.  was  sued,  and  pleaded  that  he  never  indorsed  the  bill,  and  that  no 
notice  of  dishonour  bad  been  given  to  him;  and  the  jury  found  both  those  issoea  in  his  lavoar. 
Evidence  was  given  that  B.  had  held  himself  out  as  responsible  for  all  orders  given  at  that  shop. 
The  jury  found  that  A.  had  a  general  authority  to  buy  goods  fur  B.,  and  that  the  plaintiirdid 
not  sell  the  goods  on  the  credit  of  the  bill  alone,  but  on  the  credit  of  B,-. — Held,  that  the  valocsf 
tbe  goods  sent  was  recoverable  on  a  count  for  goods  sold  and  deUvered,  in  the  action  gainst  5. 
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of  2*.  (id.  in  the  pound.  The  name  of  John  was  then  put  ExcU  of  PUat, 
on  the  shop,  and  William  remained  to  conduct  the 
business,  the  wife  of  John  going  there  occasionally.  It 
appears  by  the  evidence,  that  John  admitted  his  responsi- 
bility for  all  the  goods  supplied  at  the  shop.  Under 
these  circumstances  the  plaintiffs,  who  were  creditors  of 
William,  go  to  demand  from  him  his  payment  of  2s.  6d. 
in  the  pound.  He  had  obtained  a  bill  of  exchange  from 
a  person  indebted  to  him,  for  a  sum  exceeding  the  amount 
due  to  the  plaintiffs.  On  their  application  he  proposed 
that  they  should  take  the  bill  as  a  payment,  and  supply 
the  remainder  in  goods  of  the  same  kind  as  they  had  sent 
previously.  The  plaintiffs  took  the  bill  to  consider  about 
the  proposal ;  and,  on  the  application  of  William  Edwards 
and  the  defendant's  wife,  the  plaintiffs  afterwards  sent  the 
goods.  When  the  bill  was  handed  over  to  the  plaintiffs, 
the  name  otJohn  Edwards  had  been  put  upon  it  without 
the  defendant's  authority.  He  was  not,  therefore,  the  in- 
dorser  of  the  bill.  So  the  jury  have  found.  It  also 
appeared  that  no  notice  of  dishonour  had  been  given  to 
the  defendant ;  but  the  question  is,  whether  John  is  liable 
for  the  goods  sold  by  the  plaintiffs?  If  these  goods  had 
been  dehvered  on  the  credit  of  the  bill^  and  not  at  all  on 
the  credit  of  John  personally,  the  defendant  would  be 
entitled  to  a  verdict.  But  it  appears  manifestly,  that  the 
plaintiffs  did  not  take  the  bill  entirely  on  the  credit  of 
the  other  names  which  were  to  it,  independently  of  the 
defendant's,  but  received  it  with  the  belief  that  his  name 
was  also  to  it ;  and  therefore  must  be  taken  to  have  agreed 
to  sell  the  goods  on  the  credit  of  the  defendant.  We 
cannot  say  that  there  was  not  evidence  to  go  to  the  jury 
to  support  the  count  for  goods  sold  and  delivered.  The 
rule  for  entering  a  verdict  for  the  plaintiff  for  14/.  Os.  8d. 
will  therefore  be  made  absolute.  The  other  rule  must  be 
discharged. 

Rules  accordingly. 
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^^*'i«q/*^"*  enter  into  an  ordinary  contract  for  the  purchase  of  goods, 
N^ — ^     they  had  no  authority  whatever  to  enter  into  such  aa 
Rose         engagement  as   this.     The   general  doctrine  is,  that  a 
EDW1R08.      principal  is  only  bound  by  the  act  of  his  agent  where  he 
acts  in  the  usual  way  of  business.     WiUshire  v.  Sims  (a), 
Guerreiro  v.  Peile  (b).     In  the  latter  case,  Holroyd,  J., 
says — ''  Where  the  factor  sells  the  goods  of  his  principal, 
it  is  his  duty  to  keep  that  sale  wholly  unconnected,  and  not 
to  mix  any  other  matters  with  it,  to  the  detriment  of  hu 
principal."    Here  is  a  party,  professing  to  order  goods  for 
the  defendant,  offering  to  pay  his  own  debt  with  the  de- 
fendant's bill.     It  is  quite  clear  that  WiUiam  had  no  au- 
thority to  bind  his  brother  to  the  payment  of  his  own  debt. 
Secondly,  this  was  an  exchange  or  barter  of  the  bill  for 
the  goods.     The  plaintiffs  have  retained  the  bill,  and  are 
entitled  to  enforce  it  against  the  other  parties  to  it ;  bat 
the  defendant  is  not  liable  upon  it,  as  the  indorsement  of 
his  name  was  a  forgery.    The  bill  had  been  given  to  the 
plaintiffs  before  the  goods  were  ordered,  in  payment  of 
Willianis  debt,  and  it  was  in  satisfaction  of  the  amount  of 
the  bill  that  the  goods  were  afterwards  sent.      Then  it  is 
like  a  case  of  barter.     It  is  a  delivery  of  goods  in  satis- 
faction of  a  bill  of  exchange,  and  is  the  same  as  the  deli- 
very of  one  chattel  for  another. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by — 
Lord  Abinger,  C.  B. — The  question  is,  whether  the 
verdict  ought  to  be  entered  for  the  plaintiffs  for  14/.  Os.  ScL, 
or  whether  it  ought  to  be  entered  for  the  defendant.  The 
case  presented  several  points,  which  seem  to  be  resolved 
into  this  : — William  Edwards  had  carried  on  business  as 
a  china-man,  and  had  become  insolvent.  He  assigned  his 
business  to  the  defendant,  agreeing  to  pay  a  composition 

(a)  1  Camp.  258.  (b)  3  B.  &  Aid.  616- 
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o{2s.  6rf.  in  the  pound.  The  name  of  John  was  then  put  Exch  of  pum, 
on  the  shop,  and  William  remained  to  conduct  the 
business,  the  wife  of  John  going  there  occasionally.  It 
appears  by  the  evidence,  that  John  admitted  his  responsi- 
bility for  all  the  goods  supplied  at  the  shop.  Under 
these  circumstances  the  plaintiffs,  who  were  creditors  of 
William,  go  to  demand  from  him  his  payment  of  2s.  6d. 
in  the  pound.  He  had  obtained  a  bill  of  exchange  from 
a  person  indebted  to  him,  for  a  sum  exceeding  the  amount 
due  to  the  plaintiffs.  On  their  application  he  proposed 
that  they  should  take  the  bill  as  a  payment,  and  supply 
the  remainder  in  goods  of  the  same  kind  as  they  had  sent 
previously.  The  plaintiffs  took  the  bill  to  consider  about 
the  proposal ;  and,  on  the  application  of  William  Edwards 
and  the  defendant's  wife,  the  plaintiffs  afterwards  sent  the 
goods.  When  the  bill  was  handed  over  to  the  plaintiffs, 
the  name  otJohn  Edwards  had  been  put  upon  it  without 
the  defendant's  authority.  He  was  not,  therefore,  the  in- 
dorser  of  the  bill.  So  the  jury  have  found.  It  also 
appeared  that  no  notice  of  dishonour  had  been  given  to 
the  defendant ;  but  the  question  is,  whether  John  is  liable 
for  the  goods  sold  by  the  plaintiffs?  If  these  goods  had 
been  delivered  on  the  credit  of  the  bill^  and  not  at  all  on 
the  credit  of  John  personally,  the  defendant  would  be 
entitled  to  a  verdict.  But  it  appears  manifestly,  that  the 
plaintiffs  did  not  take  the  bill  entirely  on  the  credit  of 
the  other  names  which  were  to  it,  independently  of  the 
defendant's,  but  received  it  with  the  belief  that  his  name 
was  also  to  it ;  and  therefore  must  be  taken  to  have  agreed 
to  sell  the  goods  on  the  credit  of  the  defendant.  We 
cannot  say  that  there  was  not  evidence  to  go  to  the  jury 
to  support  the  count  for  goods  sold  and  delivered.  The 
rule  for  entering  a  verdict  for  the  plaintiff  for  14/.  Os.  8d. 
will  therefore  be  made  absolute.  The  other  rule  must  be 
discharged. 

Rules  accordingly. 
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^'^*'iqq/^"*  enter  into  an  ordinary  contract  for  the  purchase  of  goods, 

they  had  no  authority  whatever  to  enter  into  such  aa 
engagement  as   this.     The   general  doctrine  is,  that  a 
principal  is  only  bound  by  the  act  of  his  agent  where  he 
acts  in  the  usual  way  of  business.     WiUshire  v.  Sims  (a), 
Guerreiro  v.  Peile  (b).     In  the  latter  case,  Holroyd^  J., 
says — ''  Where  the  factor  sells  the  goods  of  his  principal, 
it  is  his  duty  to  keep  that  sale  wholly  unconnected,  and  not 
to  mix  any  other  matters  with  it,  to  the  detriment  of  hb 
principal."    Here  is  a  party,  professing  to  order  goods  for 
the  defendant,  offering  to  pay  his  own  debt  with  the  de- 
fendant's bill.     It  is  quite  clear  that  William  had  no  au- 
thority to  bind  his  brother  to  the  payment  of  his  own  debt. 
Secondly,  this  was  an  exchange  or  barter  of  the  bill  for 
the  goods.     The  plaintiffs  have  retained  the  bill,  and  are 
entitled  to  enforce  it  against  the  other  parties  to  it ;  bat 
the  defendant  is  not  liable  upon  it,  as  the  indorsement  of 
his  name  was  a  forgery.     The  bill  had  been  given  to  the 
plaintiffs  before  the  goods  were  ordered,  in  payment  of 
William's  debt,  and  it  was  in  satisfaction  of  the  amount  of 
the  bill  that  the  goods  were  afterwards  sent.      Then  it  is 
like  a  case  of  barter.     It  is  a  delivery  of  goods  in  satis- 
faction of  a  bill  of  exchange,  and  is  the  same  as  the  deli- 
very of  one  chattel  for  another. 

Ctir.  adv.  vull. 

The  judgment  of  the  Court  was  now  delivered  by — 
Lord  Abinger,  C.  B. — The  question  is,  whether  the 
verdict  ought  to  be  entered  for  the  plaintiffs  for  14/.  Os.  8dl, 
or  whether  it  ought  to  be  entered  for  the  defendant.  The 
case  presented  several  points,  which  seem  to  be  resolved 
into  this : — William  Edwards  had  carried  on  business  as 
a  china-man,  and  had  become  insolvent.  He  assigned  his 
business  to  the  defendant,  agreeing  to  pay  a  composition 

(a)  1  Camp.  258.  (b)  3  B.  &  Aid.  616- 
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o{2s.  (id.  in  the  pound.  The  name  of  John  was  then  put  Exeh  of  PUat, 
on  the  shop,  and  William  remained  to  conduct  the 
business,  the  wife  of  John  going  there  occasionally.  It 
appears  by  the  evidence,  that  John  admitted  his  responsi- 
bility for  all  the  goods  supplied  at  the  shop.  Under 
these  circumstances  the  plaintiffs,  who  were  creditors  of 
William,  go  to  demand  from  him  his  payment  of  2s.  6d. 
in  the  pound.  He  had  obtained  a  bill  of  exchange  from 
a  person  indebted  to  him,  for  a  sum  exceeding  the  amount 
due  to  the  plaintiffs.  On  their  application  he  proposed 
that  they  should  take  the  bill  as  a  payment,  and  supply 
the  remainder  in  goods  of  the  same  kind  as  they  had  sent 
previously.  The  plaintiffs  took  the  bill  to  consider  about 
the  proposal ;  and,  on  the  application  of  William  Edwards 
and  the  defendant's  wife,  the  plaintiffs  afterwards  sent  the 
goods.  When  the  bill  was  handed  over  to  the  plaintiffs, 
the  name  of  John  Edwards  had  been  put  upon  it  without 
the  defendant's  authority.  He  was  not,  therefore^  the  in- 
dorser  of  the  bill.  So  the  jury  have  found.  It  also 
appeared  that  no  notice  of  dishonour  had  been  given  to 
the  defendant ;  but  the  question  is,  whether  John  is  liable 
for  the  goods  sold  by  the  plaintiffs?  If  these  goods  had 
been  delivered  on  the  credit  of  the  bill^  and  not  at  all  on 
the  credit  of  John  personally,  the  defendant  would  be 
entitled  to  a  verdict.  But  it  appears  manifestly,  that  the 
plaintiffs  did  not  take  the  bill  entirely  on  the  credit  of 
the  other  names  which  were  to  it,  independently  of  the 
defendant's,  but  received  it  with  the  belief  that  his  name 
was  also  to  it ;  and  therefore  must  be  taken  to  have  agreed 
to  sell  the  goods  on  the  credit  of  the  defendant.  We 
cannot  say  that  there  was  not  evidence  to  go  to  the  jury 
to  support  the  count  for  goods  sold  and  delivered.  The 
rule  for  entering  a  verdict  for  the  plaintiff  for  14/.  Os.  8d. 
will  therefore  be  made  absolute.  The  other  rule  must  be 
discharged. 

Rules  accordingly. 
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£jrc/i.  of  Pleat, 

1836. 

Archbold  v.  Smith. 
A  cominon         ^FECIAL  assignment  of  errors  coram  vobis,  which  ivas 

Joinder  in  error       ^  ^ 

to  a  special  as-  signed  by  counsel.     Plea^  the  common  joinder  in  error, 

emrs  need  not  **  <^  tiullo  csi  erratum'^    The  plea  was  not  signed  by  coun- 

oounwi***  ^^  ®^''     '^^^  plaintiff  in  error  treated  the  plea  as  a  nnllity. 

It  is  not  a  and  signed  judgment,  after  having  given  notice  to  the  de- 

eoramvobit,  fendant  that  he  should  do  so,  unless  the  plea  was  signed 

and  dittringat 

juratoretftte  -     -rt    i  w     '       n  rwy  i«»*i 

returned  with         Halcotno,  in  Easter  Term,  obtained  a  rule  nin  Co  set 
•Meieds^wl-  ^^^^^  *®  judgment  for  irregularity,  with  costs. 

sively  to  both 

writs.  .    ^^ 

Tlie  Aiiomey^General  shewed  cause. — The  asaignmeiit 
of  errors  being  special,  and  signed  by  counsel,  it  was  ne- 
cessary that  the  joinder  in  error  should  be  also  signed  by 
counsel.  This  case  is  not  affected  by  the  new  rules.  The 
rule  of  Hilary  Term,  4  WilL  4,  s.  4,  applies  only  to 
joinders  in  demurrer ;  and,  before  the  new  ruieB,  a  joiiider 
in  demurrer  required  the  signature  of  coimsel^  the  ofajeet 
of  which  was,  that  the  Court  might  hare  the  secdrity 
arising  from  counsel's  responsibility.  When  the  aasigft* 
ment  of  errors  is  common,  and  not  signed  by  counsel,  tfaeo 
the  common  joinder  does  not  require  counsel^  aign*- 
ture  (a).  [Parke^  B« — ^The  effect  of  the  common  joinder 
is,  that  it  admits  the  truth  of  the  error  assigned,  but  says 
it  is  not  error].  In  TidcTs  FormSy  the  common  joinder  io 
error  is  signed  by  counsel,  {** Robert  Stewart**),  which' -is 
a  clear  indication  of  his  opinion  that  counsers  ajgnatiue 
is  necessary.  [Parief  B. — Mr.  TicU,  in  page  1 176,  aeemi 
to  be  against  you,  for  he  there  says,  **  the  plea^  or  jcixtr' 
der  in  error,  if  common,  need  not  be  signed  by  coua- 
sel."]     That,  it  is  submitted,  is  only  when  the  aasignmcttt 

(a)  Ar€bbold*8  K.  B.  Pract.  267;  Tidd's  Practice,  1 169. 
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of  errors  is  the  common  assignment — here  the  assignment  ^*^\i^f^^ 
is  special.  ^     ^     ^ 

Arcubold 

Halcomb,  in  support  of  his  rule^  was  stopped  by-—  v. 


Smith. 


The  Court,  who  said  that  the  case  must  be  decided  by 
the  practice  of  the  Courts^  which  ought  to  be  uniform ; 
and  as  to  which  they  would  cause  immediate  inquiry  to  be 
made. 

Parke,  B.,  shortly  afterwards  stated^  that  the  Master 
of  the  King's  Bench^  and  the  Prothonotaries  of  the  Com- 
mon  Pleas,  had  certified,  that,  according  to  the  practice  in 
those  Courts,  it  was  not  necessary  that  the  common  join- 
der in  error  should  be  signed  by  counsel — therefore  the 
judgment  had  been  irregularly  signed,  and  must  be  set 
aside  with  costs. 

Rule  absolute,  with  costs. 


The  judgment  having  been  set  aside,  the  case  now  came 
on  for  argument. 

The  assignment  of  error  was  as  follows: — *'That^  al- 
though a  writ  of  venire  facias  juratores  was  sued  out  in 
this  aetion  by  and  on  behalf  of  the  said  W.  W.  Smiih,  to 
wit,  on  &c*^  and  the  same  was  then  delivered  to  the  Shmff 
d Middlesex  to  be  executed;  and  although  a  writ  of  cfo- 
tringas  juratores  was  sued  out  in  this  action  by  and  on 
behalf  of  the  said  fV.  W.  Smith,  to  wit,  on  &c.,  and  the 
same  was  then  delivered  to  the  said  Sheriff  of  Middlesex 
to  be  executed ;  and  although  the  said  sheriff,  in  and  upon 
the  said  writ  of  venire  facias  juratores,  then  made  a  cer- 
tain indorsement  in  the  words  followhig,  viz.  the  execu- 
tion of  this  writ  appears  by  the  panel  annexed;  and  also 
the  said  sheriff,  upon  the  said  writ  of  distringas  juratores, 
then  made  a  certain  other  indorsement  in  the  words  fol- 
lowing, viz.  the   execution  of  this  writ  appears  by  the 
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Exeh.  of  Pkmh  panel  annexed ;  yet,  in  factj  there  is  but  one  panel,  and 

V     there  never  has  been  more  than  one  panel,  and  not  two 

AncHBOLo      panels,  one  annexed  to  each  of  the  said  writs,  as  by  law 

^uiTH,       there  ought  to  be;  and  therefore  in  this  there  is  manifest 

error." 

Sir  W.  FoUetif  for  the  plaintiff  in  error. — ^Tbe  only 
question  is,  whether,  there  being  no  panel  annexed  to  the 
distringas,  there  is  a  sufficient  return  to  that  writ.  It  is 
not  necessary  to  go  into  any  old  authorities  upon  the  sub- 
ject, for  the  point  has  been  recently  discussed  at  great  length 
before  the  Court  of  King's  Bench,  in  the  case  of  Rogers  ▼. 
Smith  (ja).  That  case  is  an  authority,  that,  if  there  be  no 
return,  or  no  panel,  then  it  is  error.  The  3  Geo,  S,  c.  S5, 
s.  8,  shews  that  there  must  be  a  panel  to  the  distringas; 
and  in  Rogers  v.  Smith,  the  Court  decided  that  a  panel 
was  always  necessary.  There  being  two  writs,  the  vemre 
facias  juratores  and  distringas,  the  sheriff  haa  returned 
upon  each,  **  The  return  to  this  writ  appears  by  the  pond 
annexed;'  therefore  there  must  be  two  panels.  The  two 
writs  cannot  be  contemporaneous ;  for,  by  the  staiuie  ASt 
Edw.S,  c.  11,  the  eenire  must  be  returned  before  the 
trial  at  Nisi  Prius^  but  the  distringas  cannot  properly  be 
returned  till  after  the  trial,  it  being  returnable  on  the  first 
day  in  bank.  The  6  Geo.  4,  c.  50,  s.  15,  has  the  same 
provision  as  is  contained  in  the  S  Geo.  2,  c.  25,  s.  S,  and 
both  are  statutory  declarations  of  the  ancient  practice. 
This  case  must  depend  upon  the  practice ;  and  the  prac- 
tice as  to  returning  the  jury  process  differs  in  country 
causes  and  town  causes.  [Lord  Abinger,  C.  B. — ^In  country 
causes  the  Court  directs  the  venire  to  be  returned  to 
this  Court,  unless  the  Judge  comes  first,  &c  and  then  the 
course  is  to  return  the  venire  at  the  Assizes,  the  same  as 
in  town  causes.     The  distringas  also,  is  returned  at  the 

(a)  1  Adol.  &  Ellis,  7/2;  3  Nev.  &  Man.  760. 
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Archbold 

V. 

Smith. 


Assizes,  and  not  to  this  Court],  Rogers  t.  Smiih  has  **^,SCi''^' 
decided  that  there  must  be  a  distinct  return  and  panel  to 
each  writ.  [Alderson,  B. — In  Rogers  ▼.  Smith,  there  was 
neither  a  return  on  the  writ,  nor  a  panel ;  here,  the  sheriff 
has  returned  both  the  writs,  and  annexed  the  same  panel 
to  both.  You  say  there  should  be  two  panels;  but  why  may 
not  the  sheriff  annex  the  same  panel  to  each  writ  suc- 
cessively, putting  in  the  same  pin  twice? — there  is  one  pa- 
nel, which  answers  two  purposes]. 


Halcombf  for  the  defendant  in  error,  was  stopped  by 
the  Court. 

Lord  Abinoer,  C.  B. — Both  writs  having  been  returned 
by  the  sheriff:  the  only  question  in  this  case  is,  whether  it 
was  necessary  that  he  .should  have  annexed  two  distinct 
panels,  one  to  each  writ,  or  whether  he  may  not  annex 
the  same  panel  to  both  writs.  Both  writs  are  in  fact  re- 
turned by  the  sheriff  at  the  same  time,  and  the  panel  to  the 
distringas  must  necessarily  be  verbatim  the  same  as  that 
to  the  venire.  No  possible  prejudice  can  arise  from  the 
sheriff  annexing  the  same  panel  to  both  writs,  and  we  are 
therefore  of  opinion  that  he  may  do  so. 

BoLXAND,  Alderson,  and  Gurney,  Bs.,  concurred. 

Judgment  for  the  defendant  in  error. 


Ward  r.  Peel. 

In  this  case  the  issue  had  been  delivered,  in  the  ordinary  •  ^j,g„  aniwue 
form,  as  of  a  cause  to  be  tried  before  a  Judge  at  Nisi  Prius.  }t^^  ^P  **;- 

^  hvered  in  the 

usual  form,  as 
for  M.  trial  at  Nin  Print,  and  the  plaintiff  subsequently  obtained  a  Judge's  order  to  have  the  cause 
tried  before  the  sheriff;  and  this  order,  with  notice  of  trial,  having  been  senred:— HeM,  on  mo- 
tion to  set  aside  the  issue,  that  it  was  irregular,  as  it  ought  to  have  been  made  up  in  the  form  of 
an  issue  to  be  tried  before  the  sheriff,  and  that,  it  having  been  delivered  before  the  Judge's  order 
was  obtained,  the  plaintiff  ought  to  have  taken  out  a  summons  to  amend  the  issue. 
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Exdu  of  Pleat,  Subsequently  to  that  a  Judge's  order  was  obtained  that 

the  cause  should  be  tried  before  the  Sheriff.  This  order, 
with  notice  of  trials  having  been  served  on  the  defendant, 
Peiersdarff,  on  a  former  day  in  this  term,  obtained  i 
rule  to  shew  cause  why  the  issue,'  and  the  servioe  of  the 
order,  and  notice  of  trial,  should  not  be  set  aside  Sw 
irregularity. 

Busby  shewed  cause  — On  reference  to  the  S  &  4  KFi&4, 
c  4@.  s.  1 7,  it  will  not  be  found  that  there  is  any  thing  to 
prevent  an  issue  being  delivered,  before  a  Judge's  order  is 
obtained  that  the  cause  shall  be  tried  before  the  Sheriff 
And  where  the  issue  is  delivered  before  such  an  order  is 
obtains!,  the  only  form  that  can  be  adopted  at  that  time 
is  the  form  applicable  to  a  trial  at  Nisi  Prius;  and  the  ob- 
taining of  the  Judge's  order  makes  no  differenoe.  It  is 
submitted,  therefore,  that  the  issue  was  regular.  At  all 
events  the  rule  asks  too  much,  for  the  service  of  the 
Judge's  order  was  unobjectionable. 


1 1 


Lord  ABiNGBa»C.B. — ^I  am  of  opinion  that  tbianile 
ought  to  be  made  absolute.  It  is  plain  from  the  act 
that  the  issue  to  be  tried  before  the  Sheriff  oug)bt  to  b^ 
made  up  in  the  form  adapted  to  causes  to  be  so  tried*  If 
the  issue  has  been  delivered  before  that  order  has  been 
<>btained,  the  party  ought  to  take  out  a  summons  to  amend 
tbe  issue.  In  this  case  the  party  served  a  copy  of  the 
Judge's  order  that  the  cause  should  be  tried  before  the 
Sheriff,  but  the  service  of  that  order  was  of  no  use. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 
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Exch.  of  PUat'f 
1936, 

LiGHTFOOT  V.  KeANE. 

UETINUE  for  certain  title  deeds.  Plea — that  one  John  a,  devised 


ccr- 


Lightfoot  was  seised  in  fee  of  certain  messuages,  tene-  JJJj^t^^'"  *° 

ments,  and  premises  to  which  those  title  deeds  belonged,  trust  to  pay  a 

and,  being  so  seised,  in  the  year  1824,  by  his  will,  derised  andprofiutohis 

those  estates  unto  Joseph  Spicer  and  James  Keane^  upon  ^gi^ue  towarju 

certain  trusts  in  the  said  will  particularly  mentioned,  who  the  "ndntcnance 

*  J  '  and  education  of 

took  upon  themselves  the  execution  of  the  will,  and  be-  his  son,  until  he 
came  and  were  seised  of  the  estates  upon  the  trusts  in  one;\ndaft^" 
the  said  will  contained,  and  by  virtue  thereof  entitled  to  S**  d"rin*°the 
the  possession  of  the  title  deeds  ;  and  aftervrards  delivered  uptime  of  the 

widow;  and 

them  to  and  deposited  and  lodged  them  with  the  de^  upon  her  death 
fifrndarit,  being  the  attorney  and  solicitor  of  the  sitid  etuiestohlsson 
Joseph  Spicer  and  James  Keane,  for  the  af&irs  and  '"  ^^^'   Jhe 

'^  '^  '  trustees  having 

businesses  connected  with  and  arising  out  of  the  trusts  of  occasion  to  em- 
the  will,  to  be  by  the  defendant  used  and  referred  to  in  dant,  anauorl 
the  suits,  affairs,  and  businesses  in  which  the  defendant  "**''  ?**  *^*^*^"** 

'  certain  causes 

was  SO  employed  as  such  attorney  and  solicitor,  and  for  ^'^^  suits  in 

alt  other  purposes  connected  with  or  arising  out  of  the  effect  the 

trusts  of  the  will.     That   the  said  Joseph  Spicer  and  lSe?in1u'Il'edV 

James  Keane,  whilst  the  deeds  continued  in  the  possession  <*ebt  to  him  for 

'  certain  costs  and 

of  the  defendant,  became  indebted  to  the  defendant  in  the  expenses,  for 
sum  of  ISO/,  for  work  and  labour  in    different  certain  posited  the  tide 
causes  and  suits,  and  for  certain  fees  due  and  of  right  ^««<^» '^th  him 

'  o        as  a  security : — 

payable  in  respect  thereof,  which  sum  of  money  still  re«-  ^^^»  that  the 
mained  unpaid ;  wherefore  the  defendant,  having  a  lien  no  lien  upon 
upon  the  said  deeds,  detained  them  for  his  lien,  as  it  was  IheTon^aiter 

lawful  for  him  to  do.  the  decease  of 

his  mother,  as 

Replication,  that  the  trusts  in  the  will  were,  that  the  trus-  the  debt  was 
tees  should  receive  the  rents  and  profits,  and  pay  and  apply  debtof  the  tma- 
two-thirds  of  them  towards  the  maintenance  and  education  ''^^'* 
of  the  plaintiff,  until -he  attained  the  age  of  twenty-one  years, 
and,  after  he  attained  twenty-one^  to  pay  them  to  him, 
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Exek.qf  PUut,  and  the  remainiDfi  third  part  to  bis  widow,  for  her  life; 

1836* 
w  and  that,  after  her  decease,  the  testator  devised  the  estates 

LioHTFoot  to  the  plaintiff  in  fee.  The  replication  then  set  forth  certain 
Keamk.  executory  devises  over,  upon  which,  however,  nothing 
turned  on  the  argument.  It  then  averred  that  the  wi- 
dow died  on  the  30th  of  Aprils  1830,  and  that  the  plaintiff 
attained  the  age  of  twenty-one  on  the  24th  of  February^ 
1834,  and  requested  the  defendant  to  deliver  up  the  deeds. 
Demurrer,  assigning  for  causes,  that  the  plaintiff  had  not 
in  any  manner  traversed  or  denied,  or  confessed  and  avoided 
the  matters  alleged  in  the  plea;  nor  had  the  plaintiff  denied 
that  the  defendant  had  such  lien  on  the  title  deeds  as  the 
defendant  had  alleged  ;  neither  had  he,  in  his  replication, 
shewn  that  the  lien  of  the  defendant  upon  the  deeds  had 
been  paid,  satisfied,  or  otherwise  discharged.  Joinder  in 
demurrer. 

Channelli  in  support  of  the  demurrer. — The  plaintiff  in 
his  replication  states  no  ground  for  defeating  the  defen- 
dant's lien  on  the  deeds.  The  trustees  were  to  take  the 
estates  upon  certain  trusts  and  for  certain  purposes,  and 
employed  the  defendant  in  the  management  of  those 
trusts.  They  thereby  incurred  a  debt  about  the  very 
affairs  and  business  of  the  trusts,  and  that  debt  attaches 
itself  to  the  estate,  and  becomes  a  charge  upon  it. 
The  trustees  were  authorized  to  do  every  thing  neces- 
sary for  the  benefit  of  the  estate;  and  they  acted  as 
the  agents  of  the  party  who  is  ultimately  entitled  to  the 
estate,  and  therefore  are  entitled  to  throw  the  debt  incur- 
red by  them  upon  that  party. 

W.  H.  Watson^  contrd,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — Whatever  their  powers  were, 
this  is   the  personal  debt  of  the  trustees.     Could  they 
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mortgage  the  estate  ?      If  they  could  not^  how  could  they  Esek-ofPieaf, 

make  a  dejiosit  of  the  title  deeds^  which  is  an  equitable  «-  ,    ^  '   ^ 

mortgage?    There  is  no  lien  at  all.    Judgment  must  be  Liohifoot 

for  the  plaintiff.  ^^^^^ 

Judgment  for  the  plaintiff. 


IN  THE  EXCHEQUER  CHAMBER. 


(In  Error /rom  the  Court  of  Exchequer  J. 

N  BALE  f .  Mackenzie. 
A  WRIT  of  error  having  been  brought  on  the  judg-  Aiesiecofonc 

n     %      r^  n  rt      w  .,.  /\-  hundred  acret 

ment  of  the  Court  of  Exchequer  m  this  case(a}^  it  was  of Und  accepted 
argued  in  last  miart,  vacation  by-  l^^^e^dl^n 

the  land.   Upon 
his  entry  he 

BompaSf  Serjt.,  for  the  plaintiff. — Although   the  de-  foundeight 

murrer  is  to  the  rejoinder,  the  question  turns  on  the  form  possession  of  a 

of  the  replication  ;  and,  in  arguing  upon  it,  the  defendant  Jn^^rV^fjo*^ 

has  no  richt  to  rely  on  any  fact  alleged  in  the  rejoinder,  lease  from  the 

m  .      .  7       .        .  \tMor,  and  that 

The  plaintiff  contends  that  the  replication  is  good.     No  person  kept 
doubt,  if  the  defendant  had  a  right  to  distrain  at  all,  the  Juhtacre"!unta 
plaintiff*  cannot  maintain  trespass.     Whether   he  had  a  haiffy"''* 

\  ,         ,  rent  became 

right  to  distrain  or  not,  depends  on  the  question,  whether  due,  and  ex- 
the  rent,  under  the  circumstances  disclosed  in  the  plead-  ,ee  from  the 

enjoyment 
during  that  period,  the  lessee  continuing  in  possession  of  the  remainder.  It  appeared  from 
the  dates  of  and  averments  in  the  pleadings,  that  the  prior  lease  was  for  a  term  extending  be- 
yond the  duration  of  the  latter  lease: — Heldy  on  error,  (reversing  the  judgment  of  the  Court  of 
Exchequer),  that  the  latter  demise  was  wholly  void  as  to  the  eight  acres;  and  that  the  rent  waa 
not  apportionable,  and  the  lessor  was  not  entitled  to  distrain  for  the  whole  rent  or  any  part 
of  it. 

(a)  See  the  report  of  the  case     ivhere  the  pleading  are  fully  set 
in  that  Court,  2  G.  M.  &  R.  84.,      out. 
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E»eh»  Chami^er,  ings,  was  apporlionable  or  not.  It  ia  submitted  that  it  «raf 
K^^^^^J^^  not,  but  that  the  contract  of  demise  by  the  defendant  to  the 
Nbalb  plaintilBP  was  altogether  void ;  and  that  there  has  been  an 
Mackenzie,  evictioiiy  or  an  act  done  by  the  defendant  of  the  same 
nature  as  an  eviction^  such  as  to  prevent  him  from  main- 
taining an  action  for  the  use  and  occupation  of  any  part 
of  the  lands  included  in  the  demise.  The  argument  for 
the  defendant  must  go  to  this  extent :  that,  if  a  man  takes 
*a  house  and  park  for  twenty-one  years,  and  afterwards 
finds  that  another  party  has  possession  of  the  park  under  a 
prior  demise,  he  is  bound  to  keep  the  house,  paying  a 
proportionable  rent — that  is,  to  keep  and  pay  rent  for  a 
part  which  he  would  never  have  thought  of  taking  by 
itself.  Such  a  doctrine  would  be  productive  of  great  in- 
convenience. The  authority  of  Lord  Chief  Baron  GUbmi^ 
in  his  Treatise  on  Rents,  178,  is  relied  upon  for  the  de- 
fendant, where  it  seems  to  be  laid  down,  that  only  a  dis- 
seisin, or  tortious  entry  by  the  landlord,  has  the  effect  of 
suspending  the  whole  rent.  If  that  is  to  be  taken  strictly, 
the  effect  is,  that  a  landlord  may  demise  the  same  land 
fraudulently  to  two  different  persons,  in  such  a  manner  as 
to  deprive  the  second  of  the  main  part  of  the  advantage 
he  proposed  to  himself  by  taking  it.  It  is  submitted,  that 
in  this  case,  the  prior  lease  to  Charlton  is  in  the  nature 
of  an  eviction  by  the  act  of  the  defendant,  and  subject  to 
the  same  rules  of  law  as  if  it  had  been  a  direct  eviction  by 
the  landlord:  it  is  an  entry  into  the  land,  under  the  au- 
thority of  the  lessor.  There  is  certainly  some  looaeoets 
of  expression  in  the  authorities  as  to  what  constitutes  an 
eviction,  properly  so  called ;  its  strict  meaning  seems  to  be 
a  t. iking  by  title  paramount  to  that  both  of  the  lessee  and 
the  lessor,  but  the  more  common  understanding  of  tbe 
term  applies  to  any  case,  where,  by  any  act  of  the  lessor, 
the  lessee  is  deprived  of  his  tiile  to  the  land.  [Lord 
Denman,  C.  J.* — How  can  he  be  evicted  from  that  which 
he  never  had?  he  must  be  evicted  from  his  posstMsion.'] 
There  are  many  dicta,  shewing  that  the  Judges  have  con- 
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aidffl^d  ip  f^9-  U^i)g:in  the  nature  of  an  i^victioni  wher^  a  E*di,  cium^r, 
parly  |s  c,pp|iiniied  in,  ppas^ss ip^  of  land  d^giised  to,  another,;  ;^  ^  .^ 

wl]9  is  thereby  preyeQte4  from  obtaining  po^s^sftiom  =  In.  Nsalk 
Hmife  ^y*  ]U[aUhy{a),  which  was  an  action  on  a  covenant  M;vcilbvii%  .. 
of  t^e  defendant,  tbat^  during  the  term  of  a  patent,  to  which 
th^  |>IajptifiS9  ^^erted  they  had  a  right  as.  f^ssignees,  fo(^, 
w\  eiigipcj  iff  be  fixed  to  a  stocking<fratne  for  making  net, 
he^i  the  defendant,  would  not  U9e  any  other  engine  of  this 
)Li(wl  but.one  which  the  plaintiffs  had  covenanted  tt)fi|t 
he  shpigdd  bp  permitted  to  use  in  a  particular  manner;  it 
was  held  th2\t  the  defendant  was  not  estopped  from  ^hew* 
ipg  ^hat  the  patent  was  void  for  want. of  novelty;  aqd 
Butler,  }*y  there  says — *'  It  is  now  discovered  that  they, 
[th^  plaint.ifiDs]  had  no  such  right,  and  therefore  the  .defeQ^ 
dant  has  not  the  consideration  for  which  he  entered  intp 
this  covenant,  and  notwithstanding  which  they  insist  th^t 
be  instill  ^oup4*  I  think  ihat  the  case  of  landlord  aad^ 
tep^nt  if. not , unlike  this;  for  the  facts  in  this  case  ^re^ 
equ^iji^^l^nt  tq  an  eviction  of  the  tenant.  As  long  as,  th^ 
tenant  holds  qn^er  the  lease,  he  is  estopped  from  denying  . 
his  kj^ndjlprd's  title :  hyxt  when  he  is  evicted,  he  has  a  right 
to  sh^w  that  he  does  not  enjoy  that  which  was  the  CQq- 
8i4e^f^ti9n[ibr,hi9  covenant  to  pay  the  rent,  notwithstand"  > 
luft  h^  has  bound  himself  by  the  covenant/'  Now  ther^ 
tl^c;  4^fer]iCQ  in.  substance  was,  that,  by  reason  of  the  in* 
fir^.ity  of  the  pla^ntiifs  title,  the  defendant  nfver  tpol^  .. 
any^  interest — and  yet  it  i^  assimilated  to  the  Ciise  of  an 
evictio/i.  In  Tomliuson  v.  Day  (6),  the  defendant  took  a 
farm  frqm  the  plaintiff,  under  an  agreepien^  that  hq  shpuld 
have  the  exclusive  right  of  sporting,  but  it  turned  out 
that  the  plaintiff  had  no  power  of  conferring  the 
rig^t,  qf  sporting:  and  an  action  for  use  and  occupa- 
tion being  brought  for  the  whole  rent,  the  defen.- 
dunt  paid    into   Court  the  annuf^l  value    of   the    farm 

(a)  3  T.  R.  138.  (6j  §  Moore,  658 ;  2  B  &  B.  681. 

VOL.  I.  n  D  D  .         M,  W, 
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Erch,  Chamber^  only,  and  had  a  verdict,  which,  on  argument,  was  sus- 
^  tained ;  and  Dallas,  C.  J.,  says ;  "  The  plaintiff  ex- 
Nealb  pressly  engaged  that  the  defendant  should  have  the  ex« 
Mackenzie,  elusive  right  of  sporting ;  and  as  he  had  no  right  to  grant 
it,  it  operated  as  an  eviction  of  part  of  the  subject  matter 
of  the  demise.'*  Gardiner  v.  Williamson  (a)  is  still  more 
strongly  to  the  same  effect.  There,  tithes  and  a  home- 
stead for  collecting  them  were  let  by  an  instrument  not 
under  seal,  at  one  rent ;  and  it  was  held,  that  as  it  could 
not  operate  as  a  demise  of  the  tithes,  a  distress  for 
arre|irs  of  the  whole  rent  was  altogether  unlawful.  These 
authorities  go  to  shew  that  either  this  was  in  the  nature 
of  an  eviction,  or  that  the  landlord  cannot  recover  or  dis- 
train for  the  fixed  rent,  if  the  demise  be  of  distinct  sub- 
ject matters,  and  the  lessee,  from  any  cause,  the  failure 
of  the  demise  or  otherwise,  can  obtain  possession  only  of 
a  part.  It  has  been  said,  the  plaintiff  may  have  an  ith 
teresse  termini  in  the  eight  acres;  the  dates,  however, 
shew  that  that  cannot  be.  The  replication  is  dated  in 
December,  1834 ;  the  demise  to  the  plaintiff,  stated  in  the 
plea,  is  for  one  year  from  June,  1833 ;  the  replicatioQ 
states  that  Adam  Charlton  is  still  in  possession  under 
the  demise  to  him ;  that  demise,  therefore,  must  subsist 
longer  than  the  demise  to  the  plaintiff.  But  even  if  the 
plaintiff  had  an  interesse  termini,  that  would  be  totally 
different  form  that  which  he  contracted  for,  namely,  the 
actual  possession  of  the  land.  [Lord  Denman,  C.  J.— 
You  say  there  is  a  distress  in  right  of  the  whole  of  two 
subjects,  and  one  of  them  only  is  dembed.  The  question 
is,  is  the  lessor,  who  does  not  demise  the  whole  of  th«t 
out  of  which  the  rent  is  to  issue*  at  liberty  to  apportion 
the  rent  for  himself?]  If  he  seeks  to  recover  on  the  pot- 
session  of  the  other  party,  not  by  virtue  of  any  deed,  such 
possession  is  a  condition  precedent  to  his  recovery.    In 

(a)  2  B.  &  Ad.  536. 
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Bac.  Abr.^  Leases  (N,),  it  is  said  without  qualificatioiiythat,  Kxch,  Chamber, 
**  if  one  makes  a  lease  to  A.  for  ten  years,  and  the  same       ^     ^  '  ^ 
day  makes  a  parol  lease  to  B.  for  ten  yeavs  of  the  same        N£alb 
landsj  this  second  lease  is  absolutely  void,  and  can  never    Mackenzie. 
take  effect  either  as  a  future  inter  esse  termini,  or  as  a  re- 
versionary interest,  though  the  first  lessee  should  forfeit 
or  otherwise  determine  his  estate,  or  though  the  first  lease 
were  on  condition,  and  the  condition  broken  within   the 
ten  years ;  neither  shall  the  lessor  have  the  rent  reserved 
upon  such  second  lease,  but  such  second  lease  is  abso- 
lutely void,  as  if  none  such  had  been  made.     The  reason 
whereof  is,  because  the  first  lease  being  made   for  ten 
years,  the  lessor  during  that  time  had  nothing  to  do  with 
the  possession,  or  to  contract  with  any  other  for  it.'* 

The  defendant  may,  perhaps,  rely  on  the  allegation  in 
the  rejoinder,  that  the  plaintiff  had  notice  that  the  eight 
acres  were  in  Charlton's  occupation.  It  has  already  been 
suggested  that  the  defendant  has  no  right  to  refer  to  the 
rejoinder :  but  even  if  he  has,  when  had  the  plaintiff  this 
notice?  not  before  he  entered,  but  only  "  at  the  time  of 
bis  entry" — not  until  he  found  he  could  not  enter^  by  rea- 
son of  Charlton^s  occupation.  He  entered,  intending, 
pursuant  to  bis  contract,  to  enter  upon  the  whole.  The 
contract,  if  it  be  void  as  against  the  plaintiff,  cannot  be 
set  up  in  part,  by  his  endeavouring  to  take  advantage  of 
the  whole  of  it.  That  is  no  waiver  of  the  objection  to  it, 
but  the  direct  contrary.  Then,  there  is  nothing  to  shew 
any  implied  contract,  out  of  which  the  right  of  distress 
could  arise.  The  law  of  apportionment  does  not  apply  to 
this  case.  It  is  clearly  established  by  the  modern  cases, 
that,  if  the  lessee  be  evicted  of  part  of  the  land,  he  may 
give  up  the  whole,  although  he  may  elect  to  hold  the  other 
part ;  Smith  v.  Raleigh  (a),  Stokes  v.  Cooper  (6).  But  it 
is  a  very  different  thing  to  permit  the  landlord,  by  whose 


(a)  IS  Camp.  513.  {b)  Ibid.,  note. 
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Exeh,  Chamber,  default  it  18  that  the  tenant  cannot  enjoy  all  that  he  con- 
^  '  ^     tractecl  for,  to  say  the  rent  shall  be  apportioned.     If  the 
Neale        eviction  were  by  title  paramount  to  the  landlord,  the  case 
Mackenzie,    would  have  been  different,  because  then  the  tenant  would 
be  dispossessed  by  no  fault  on  the  landlord's  part;  Doev^ 
Meyler  (a).    It  has  been  sometimes  considered  that  **  title 
paramount'*  means  a  title  paramount  to  that  of  the  tenant; 
but  that  is  an  inaccurate  interpretation ;  it  means  a  title 
paramount  and  adverse  to  the  landlord's.     Here  it  is  by 
the  landlord's  authority  that  the  tenant  has  been  kept  out 
of  possession :  he  has  not  performed  the  duty  of  protec- 
tion he  owed  to  his  lessee.  In  Reeve  v.  Bird  {b) 9  Parke,  B., 
recognises    the    distinction    between    an   eviction   by  a 
stranger,  and  by  the  landlord. 

On  the  argument  below,  Shepp.  Touchst.  275,  was  re- 
ferred to  as  being  adverse  to  the  plaintiff;  but  it  is  rather 
in  his  favour;  it  accords  entirely  with  the  doctrine  laid 
down  in  Bac,  Abr,^  and  by  Lord  C.  B.  Gilbert.  [Pat- 
teson,  J. — What  is  there  on  this  record  to  shew  that  the 
demise  to  the  plaintiff  was  not  under  seal?]  It  must  be 
80  presumed  until  the  contrary  is  shewn;  it  lies  on  the 
defendant  to  put  that  upon  the  record  which  shews  that 
there  was  sufficient  to  pass  the  reversion. 

Cleasby,  for  the  defendant.— JSrW,  the  defendant  is  not 
precluded  from  referring  to  the  facts  stated  in  the  rejoin- 
der. One  of  the  points  raised  by  the  demurrer  is,  whe- 
ther the  rejoinder  is  a  departure  from  the  plea: — this  is 
not  the  ordinary  case  of  a  particular  pleading  being  ob- 
jected to  as  mispleaded,  in  which  case  the  party  can  go 
upon  the  previous  pleadings  only.  [Lord  Denman,  C.  J. — 
No  doubt  we  must  look  at  the  whole  record.] 

The  defendant,  also,  contends  that  this  is  a  case  in  the 
nature  of  an  eviction,  but  of  an  eviction  by  title  paramount; 
if  so,  the  lessor  is  clearly  entitled  to  distrain.  Or  if  there 
have  been  an  enjoyment  of  part,  under  a  contract  profess- 

(a)  2  Mau.  &  S.  276.  (b)  1  G.  M.  &  R.  36. 
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ing  to  grant  the  enjoyment  of  more,  it  is  a  case  of  appor-  Exch,  Chamber, 
tionment.     It  is  clear  the  plaintiff  claims  to  hold  under  the  ^ 

contract  of  demise,  not  under  any  new  quantum  meruit  Nealb 
contract.  The  proper  construction  of  the  term  ''  title  mackbnxis. 
paramount "  was  stated  by  Parke,  B.,  on  the  argument 
below : — "  If  the  party  evicting  holds  under  the  defendant 
by  virtue  of  a  former  lease,  he  holds  by  title  paramount  to 
that  df  the  plaintiff(^)*' : — and  again,  *'  It  means  paramount 
to  the  lease  or  other  title  conveyed  (6)'*.  Fraud,  no  doubt, 
would  avoid  the  contract  altogether ;  but  the  Court  will 
not  assume  fraud,  but  rather  that  the  defendant  was  mis- 
taken as  to  his  right  to  make  the  demise.  The  case  then 
becomes  the  same  as  if  the  first  contract  had  been  made 
by  an  ancestor  of  the  defendant,  instead  of  by  himself. 
Smith  V.  Raleigh  wits  a  case  where  the  landlord  had  him- 
self railed  off  a  portion  of  the  demised  premises ;  no  doubt 
that  suspended  the  whole  rent.  But,  under  the  circum- 
stances of  the  present  case,  the  defendant  contends— ;/ir«/, 
that  the  rent  is  not  extinguished;  secondly,  that  it  is 
apportioned. 

I.  To  operate  an  extinguishment,  a  tortious  entry  and 
expulsion  by  the  landlord  must  appear.  Salmon  s.Smith  (c), 
and  the  cases  there  cited.  An  entry  by  the  landlord  on 
part  of  the  land  is  not  sufficient.  Here  there  is  no  tor- 
tious act  by  the  landlord  as  to  the  one  part  of  the  land, 
after  the  tenant's  entry  on  the  other  part  IPatteson,  J. — 
The  plaintiff  says,  the  act  of  the  landlord  before  or  after 
the  entry  of  the  tenant,  is  the  same,  if  it  prevents  the 
tenant  from  enjoying  what  he  contracted  for.  He  must 
contend,  that  if  the  landlord  conveyed  away  a  field  twenty 
years  before,  that  will  have  the  same  effect.]  Lord  Chief 
Baron  Gilbert  (d)  distinctly  states  the  true  doctrine  on  the 
subject  to  be,  that  the  lessor  shall  not,  by  his  own  act, 
discharge  any  part  from  the  burden  of  the  rent,  during  the 

(a)  2  a  M.  &  R.  87.  (c)  1  Saund.  204,  note  (2). 

(b)  Ibid.  88.  (d)  GUb.  on  Rents,  178. 
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Eich.  Chamber,  continuance  of  the  contract ;  and  therefore,  if  he  disseises 

N^.^,...^     or  ousts  the  lessee  of  any  part  of  the  land,  the  whole  rent 

Nbale       shall  be  suspended,  ''because  this  is  a  wrongful  act,  to 

Mackenzie,    which  the  tenant  consented  not."    The  suspension  of  the 

rent  is  in  the  nature  of  a  penalty  for  doing  a  wrongfiil  act 

Here  the  landlord  might  be  merely  mistaken ;  as  in  sup- 

posing  that  Charlton  had  had  a  good  notice  to  quit.   Fin. 

Abr,,Extingmshfneni  (G.  9),  Co.  Utt.  148.  b.  and  Walker  9 

case  (a),  are  authorities  to  the  same  effect 

Secondly t  this  case  is  in  every  substantial  respect  iden- 
tical with  those  in  which  the  rent  has  been  held  apportion- 
able.  If  it  be  apportionable,  the  landlord  may  take  the 
apportionment  on  himself;  and,  if  he  distrains  for  too  much, 
may  recover  the  just  sum  on  a  replevin  being  brought,  and 
cannot  be  therefore  sued  in  trespass;  S  Inst.  «W3;  Steven- 
son y.  Lombard  {V).  The  principle  on  which  rents  are 
apportioned  is  simply  this — (he  enjoyment  by  the  lessee 
of  part  of  the  land  demised,  under  the  contract ;  Clnms 
case  (e);  Gilbert  on  Rents,  145,  179.  In  the  latter  place 
it  is  said: — "  Since  the  obligation  to  pay  the  rent  was  by 
the  first  contract  founded  upon  the  consideration  of  the 
tenant's  enjoying  the  land,  that  obligation  must  still  continue 
on  the  tenant,  so  far  as  it  is  not  cancelled  or  revoked  by  any 
subsequent  contract  between  the  parties ;  and  consequently 
the  whole  rent  shall  not  be  extinguished  by  a  re-demise,  but 
the  tenant  shall  pay  rent  in  proportion  to  the  land  be 
enjoys ;  because  the  obligation  of  the  first  contract  must 
subsist  so  far  as  the  tenant  enjoys  the  consideration  which 
first  engaged  him  in  such  obligation."  Moore's  Rep.  50, 
Dyer,  56,  and  Doe  v.  Meyler  (d),  are  authorities  to  the 
same  effect.  {_Bosanqtiet,  J. — Has  not  the  tenant,  in  all 
of  the  cases  you  refer  to,  once  had  possession  of  the 
whole  land  ?]  In  this  case  there  has  been  an  entry  by 
him  on  the  demised  premises  under  the  contract,  although 

(a)  3  Co.  Rep.  22  b.  (c)  10  Co.  Rep.  128  a. 

(b)  2  East,  575.  {d)  2  M.  &  Set  276 
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not  on  the  whole  of  them.    Hargrove  ▼•  Shemn  (a)  shews    ExcK  Chambtrt 
that,  in  replevin,  the  quantity   of  land  alleged   in  the     v     *"^  '  ^ 
avowry  to  be  held  by  the  plaintiff  is  immaterial,  because         Neale 
the  whole  rent  issues  out  of  every  part  of  the  land :  on  a     Mackenzie. 
traverse,  therefore,  of  non  tenuit  modo  etformd^  the  issue 
must  have  been  found  in  this  case  for  the]defendant.    The 
plaintiff  professes  to  confess  the  entry  under  the  demise, 
and  to  avoid  it  by  the  subsequent  fact  of  his  being  deprived 
of  part.      No  case  has  certainly  been  found  in  which  the 
lessee  never  had  possession  of  a  part  of  the  land ;  but  the 
principle  of  apportionment  equally  applies.     It  may  be 
assumed,  that  if  the  plaintiff  had  entered  and  occupied 
the  whole  demised|lands  for  a  week,  and  had  then  been 
evicted  out  of  the  eight  acres  by  Charlton^  there  would 
have  been  an  apportionment ;  and  the  case,  as  it  stands, 
is  substantially  the   same.     The  distinction  is   between 
personal  and  real  contracts  \^  the  remedy  by  distress  is  not 
a  remedy  against  the  person  of  the  tenant,  but  a  taking  of 
part  of  the  profits  of  the  land.     In  personal  contracts,  the 
party  must  perform  his  agreement,  in  order  to  enforce  it ; 
but  it  is  not  so  in  real  contracts.    The  lessee  is  charged, 
not  in  respect  of  any  personal  contract,  but  in  respect  of 
his  enjoyment  of  the  realty.    All  the  cases  of  apportion- 
ment are  cases  where  the   lessor  has  not  performed  his 
contract.     The  distinction  is  fully  illustrated  in  Walker's 
case. 

As  to  the  authority  cited  from  Bacons  Abr.,  the  de- 
fendant is  not  called  upon  to  deny  that  the  lease  is  void 
as  to  the  eight  acres,  though  there  may  be  good  reason 
for  questioning  the  doctrine  there  laid  down,  which  is 
taken  from  an  argument  in  2  Plowden,  434,  and  is  not 
borne  out  by  the  authorities  cited  in  the  margin.  But  it 
cannot  assist  the  plaintiff,  unless  he  shews  that  the  lease 
is  void  altogether,  so  as  to  raise  a  new  implied  contract, 
on  which  the  lessor  might  sue  for  use  and  occupation. 
Tomlinson  v.  Day  was  not  the  case  of  an  entry  under  a 

(a)6B.&C.d4. 
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E^h.  Chamber,  lease ;  the  only  question  in  fact  was,  which  wms  die  hHt\ 

V  tei't  of  the  value  of  the  actual  occupation ;  no  question  of 

Neale        apportionment  was  raisedinoirdoesthecaaedecideany  thing 

Mackexzie.    as  to  the  right  to  distrain.  In  Gardiner  y^  tVilliamsanihett 

n^as  no  demisci  even  as  agliinst  the  party  making  it.  of  the 

tithes ;  here  there  is  a  talid  coottact,  as  iietween  the  two 

parties,  as  much  as  in  Doe  v.  Meyler  ;  there  is  a  contra^ 

of  demise,  by  which  the  party  demising  is  boand,  altboogh 

there  is  no  right  conferred  in  the  land  (the  eight  acres)^ 

and  therefore  no  demise  in  its  consequences.     The  date 

of  the  replication  is  immaterial,  and  no  inference  can  be 

collected  from  it. 

Bompas^  in  reply. — In  all  the  cases  referred  to  on  the 
other  side,  two  propositions  concur— /irei,  that  the  evic- 
tion was  by  a  title  paramount  to  that  of  the  landlord ;  and, 
eecandly,  that  the  tenant  was  once  in  possession  of  all  the 
lands.  The  expulsion  mentioned  in  the  note  to  Saitmm 
V.  Smith  (a)  is  meant  merely  in  contradistinction  to  a  mere 
trespass ;  the  lessee  must  be  pui  aui  of  poseeseUm.  Co. 
Lift.  148.  b.  is  in  the  plaintiff's  favour;  this  b  a  wroog- 
fiil  act  as  against  him.  The  difference  between  this  and 
the  cases  of  apportionment  is,  that  this  amounts  to  an 
eviction  by  the  authority  of  the  landlord ;  the  consequence 
of  which,  therefore,  is  the  extinguishment  of  the  whole 
rent. 

Cur.  adv.  vulL 

In  this  term,  the  judgment  of  the  Court  was  delivered  by 
Lord  Denman,  C.  J. — This  is  an  action  of  trespass  for 

entering   the  plaintiff's  dwelling-house,  and   taking  hu 

goods. 

The  declaration  is  dated  the  25th  of  Jpril,  1834.    The 

defendant,  on  the  ^4th  of  A/ay,  1834,  pleaded  that  he, 

being  seised  of  the  dwelling-house  and  certain  other  pre- 

(c)  I  Saund.  204,  note  (2> 
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mUes,  demised  the  same  to  the  plaintiff  for  one  year  frbm   Btth,  Chmmktr^ 
the  S5th  of  June,  1833,  at  the  rent  of  70/.,  payable  quit-     v_^^^.^ 
terly ;  that  the  plaintiff  accepted  the  lease,  and,  by  virtue        NsALfe 

Vm 

of  the  said  demise,  entered  into  and  upon  the  said  demised  Mackbmzib. 
premises,  and  thereupon  became  and  yet  was  possessed 
thek'eof  for  the  said  term  so  granted  to  him  as  aforesaid ; 
and,  until  the  25th  of  December,  1833,  and  from  thence 
until  and  at  the  time  when  &c«»  held  and  enjoyed  the  dwel- 
ling-house and  premises  by  virtue  of  the  said  demise; 
that,  on  the  said  25th  of  December,  1833,  352.  of  the  rent 
was  in  arrear,  wherefore  the  defendant  entered  and  made 
a  distress  for  the  same. 

The  plaintiff,  on  the  6th  of  December,  1834,  replied  that 
one  Adam  Charlton,  before  the  demise  in  the  plea  men- 
tioned, and  from  thence  and  still  was  in  possession  of 
eight  acres  of  land  of  the  said  demised  premises,  under 
and  by  virtue  of  a  demise  theretofore  made  by  the  defen- 
dant to  him,  which  demise  was  then  and  Jrom  thence  had 
been  and  still  was  in  full  farce  and  undetermined,  whereby 
the  plaintiff  did  not  and  could  not  enter  into  the  posses- 
sion of^  or  hold  or  enjoy  the  s  aid  last-mentioned  land,  so 
being  parcel  of  the  demised  premises  in  the  plea  men- 
tioned ;  and  although  he  had  been  willing  and  desirous  of 
entering,  he  had  been  kept  out  of  possession  by  Adam 
Charton  by  virtue  of  the  demise  to  him,  and  the  plain- 
tiff had  been  prevented  from  holding  and  receiving  the 
profits. 

The  rejoinder  alleges  that  the  plaintiff,  at  the  time  of  his 
entering  on  the  demised  premises,  had  notice  that  Adam 
Charlton  was  in  possession  of  the  eight  acres  as  tenant 
to  the  defendant^  under  a  demise  for  a  term  then  un- 
expired. 

To  this  rejoinder  there  is  a  special  demurrer,  for  incon- 
sistency with  the  plea  and  departure  therefrom. 

The  question  to  be  determined  is,  whether  the  replica- 
tion be  an  answer  to  the  plea. 
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*^*;i?^**^'  It  has  been  argued  that  the  impediment  to  the  plain- 
^^i— «^ — ^  tiff's  obtaining  possession  of  the  eight  acres  demised  to 
Nbale  jldatn  Charlton  by  the  defendant  previously  to  the  de- 
Mackenzie.  mise  made  to  the  plaintiff,  is  in  the  nature  of  an  evictioo. 
On  one  side  it  is  contended  that  it  is  analogous  to  an 
eviction  by  title  paramount,  the  right  of  Adam  Charlton 
being  prior  to  the  demise  made  by  the  lessor,  and  to  the 
title  acquired  under  that  demise  by  the  lessee  ;  and  on  the 
other  side,  that  it  is  analogous  to  an  eviction  by  the  tor- 
tious act  of  the  lessor,  since  the  impediment  arises  from 
the  wrongful  act  of  the  lessor  himself  in  demising  land 
which  he  had  already  parted  with ;  and  is  not  to  be 
distinguished  in  principle  from  the  case  of  an  entry  upon 
the  lessee  under  a  demise  made  by  the  lessor  to  a  stranger 
immediately  after  possession  taken  by  the  lessee. 

If  the  former  of  these  views  be  adopted,  the  rent  will 
be  apportionable,  and  the  distress  justified  by  the  plea : — 
for  it  is  clear  that  a  person  may  distrain  for  apportionable 
rent ;  and,  if  the  defendant  was  entitled  to  distrain  at  all, 
the  action  of  trespass  cannot  be  maintained.  If  the  latter 
view  be  correct,  the  defendant  was  not  entitled  to  distrain 
at  all,  so  long  as  the  plaintiff  was  kept  out  of  possession 
of  any  part  by  his  wrongful  act. 

But,  we  are  of  opinion  that  the  impediment  to  the 
plaintiff's  taking  possession  in  this  case,  is  not  ana- 
logous to  an  eviction: — for  it  appears  to  us  that  no 
interest  in  the  eight  acres  previously  demised  to  Adam 
Charlton  passed  to  the  plaintiff  by  the  demise  subse- 
quently made  to  him.  The  demise  to  Adam  Charlton 
covered  the  whole  time  during  which  the  rent  distrained 
for  accrued. 

But  it  has  been  supposed,  that  notwithstanding  the 
demise  to  Adam  Charlton,  by  which  the  defendant  bad 
parted  with  his  right  of  possession  in  the  eight  acres,  the 
plaintiff  by  his  subsequent  lease  took  an  interesse  termim 
in  these  eight  acres  for  the  period  of  his  own  lease,  vis., 
one  year,  so  as  to  give  him  a  right  to  a  term  for  all  that 
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period,  and  to  the  possession  on  the  determination  of  the  E*eh,  Ckambtr, 
the  prior  lease  by  efflux  of  time,  or  by  any  other  lawful     v_™^ 
mode,  whenever  and  in  whatever  way  it  should  be  deter-        Neale 
mined ;  and  that  the  existence  of  the  prior  demise  being     Mackenzie 
the   impediment  by  which  alone  the    plaintiff  was    pre- 
vented from  obtaining  possession  under  the  demise  to  him, 
the  case  must  be  governed  by  the  same  principle  as  that 
of  an  eviction  by  title  paramount :  and,  if  any  interest  in 
the  eight  acres  did  pass  to  the  plaintiff  under  the  demise 
to  him,  we  might  possibly  be  disposed  to  accede  to  this 
view  of  the  case ;  considering  that  eviction  by  title  para- 
mount means  eviction  by  a  title  superior  to  the  titles  both 
of  lessor  and  lessee  ;  against  which  neither  is  enabled  to 
make  a  defence. 

It  appears  to  us,  however,  upon  authority  which  we  do 
not  feel  ourselves  at  liberty  to  dispute,  that  the  demise 
to  the  plaintiff  of  the  eight  acres  in  question  was  wholly 
void. 

It  has  been  already  observed  that  the  demise  to  Chart- 
ion  made  previously  to  the  demise  to  the  plaintiff^  covers 
the  whole  of  the  plaintiff's  term ;  or  at  least  the  whole 
period  for  which  the  distress  was  made.  Now,  it  is  ex- 
pressly laid  down  in  Bacon's  Abr.^  Leases^  (N.),  (which  is 
to  be  considered  as  the  language  of  Lord  Chief  Baron 
Gilbert)  as  follows : — ^*  If  one  make  a  lease  to  A.  for  ten 
years,  and  the  same  day  make  a  parol  lease  to  B.  for  ten 
years  of  the  same  lands,  this  second  lease  is  absolutely 
void,  and  can  never  take  effect  either  as  a  future  interesse 
iertnini,  or  as  a  reversionary  interest,  though  the  first 
lessee  should  forfeit  or  otherwise  determine  his  estate,  or 
though  the  first  lease  were  on  condition,  and  the  conditon 
broken  within  ten  years;  neither  shall  the  lessor  have  the 
rent  reserved  upon  such  second  lease,  but  such  second 
lease  is  absolutely  void,  as  if  none  such  had  been  made. 
The  reason  whereof  is,  because  the  first  lease  being  made 
for  ten  years,  the  lessor  during  that  time  had  nothing  to 
do  with  the  postession,  or  to  contract  with  any  other  for  it ; 
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jBjTtf*.  Chamber,  |ind  the  second  lease  being  made  the  same  day,  and  for  no 

^  longer  term  than  the  first  ten  years,  would  not  pass  any 

Neale        interest  as  a  future  interesse  termini  certainly  ;  for,  the 

am 

Mackenzie,  first  lessee  had  the  whole  interest  during  that  time ;  and 
his  forfeiture  or  determination  of  it  sooner,  which  was  per- 
fectly contingent  and  accidental,  shall  never  make  good  the 
second  lease  as  a  future  interesse  termini^  when  at  the 
time  of  making  thereof  it  was  absolutely  void  for  want  of 
a  power  in  the  lessor  to  contract  for  it :  and  as  a  rever- 
sionary interest  it  cannot  be  good  for  want  of  a  deed." 
And  a  little  further  on,  "  But  now,  if  such  second  lease 
had  been  made  for  twenty  years,  then  it  had  been  good  as 
a  future  interesse  tertnini  for  the  last  ten  years,  and  void 
for  the  first  ten  years  for  the  reasons  before  given,  but  for 
the  last  ten  years  it  had  been  good ;  because,  when  the 
first  ten  years  were  elapsed,  the  second  lessee  might  then 
execute  and  reduce  into  possession  by  entry  as  well  as  if 
it  had  been  at  first  made  in  possession ;  for,  it  had  been 
good  for  the  whole  twenty  years  if  the  first  lease  had  not 
stood  in  the  way,  and  that  can  stSnd  in  the  way  no  longer 
than  it  continues,  and  therefore,  by  its  termination,  lets  in 
the  second  lease ;  but,  as  a  grant  of  the  reversion  such 
Second  lea^e  could  not  be  good  for  want  of  a  deed,  for  the 
reasohs  before  given,  neither  could  any  attornment  help 
it  or  let  in  the  second  lease,  till  the  first  ten  years  ran  out 
by  effusion  of  time/'  And  afterwards  it  is  said  that  if^ 
after  a  lease  for  ten  years,  a  second  lease  by  deed  poll 
were  made  for  twenty  years,  it  might  take  eflTect  with  at- 
tornment as  a  grant  of  the  reversion,  or,  if  no  attomment 
could  be  had,  "  yet  it  would  enure  as  a  future  interesse 
termini  for  the  last  ten  years,  and  would  be  absolutely 
void  for  the  first  ten  years,  as  much  as  if  it  had  been  made 
by  parol." 

It  has  been  remarked  that  the  doctrine  here  laid  down 
is  derived  from  the  argument  of  counsel  in  the  case  of 
Bracebridge  v.  Clowse,  in  Plowd.  421 ;  but  it  may  be  an- 
swered, that  although  the  matter  introduced  into  Bacons 
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Abridgment  is  first  distinctly  found  in  the  argument  set  Exek.  Chamber, 
forth  at  length  in  Plowden,  it  now  stands  upon  the  autho-     v 
rity  of  Lord  Chief  Baron  Gilbert.     Moreover,  the  point        Nealr 
immediately  under  consideration  in  this  case  is  confirmed     mackcnzib. 
by  the  opinion  of  Gawdy  J.,  in  Dove  v.  fVillcot,  Cro. 
Elix.  160,  who  says,  **  W  a  lease  be  made  for  two  years, 
and  after  the  lessor  let  the  land  for  four  years,  this  is  but  a 
lease  for  two  years,  although  the  first  lessee  sfirrender, 
for  he  had  no  power  to  contract  for  the  first  two  years  at 
the  beginning;   but  otherwise  when  the  estate  is  deter- 
minable upon  an  uncertainty ; "  and  cites  Plowd.  Comment. 
Smith   if  Stapleton^s  case^  which  is  the  case  where  the 
argument  is^fully  stated — fo«  4S2. 

It  may  be  remarked  also  that  in  Comynss  Digest^  title 
Estates  (G.  13.),  it  is  said  that  a  lease  which  cannot  take 
effect  in  interest,  except  by  possibility,  if  it  be  not  an 
estoppel,  shall  be  void;  as,  if  tenant  in  fee  leases  by  parol 
to  A.  for  nine  years,  and  the  same  day  to  B.  for  nine 
years,  the  lease  to  B.  shall  be  void.  For  this  he  cites 
Plowden,  iS2,  and  though  this  statement  be  only  part  of 
the  language  of  the  apprentice  who  argued  the  case  of 
Smith  V.  Stapleion^  Chief  Baron  Comyns,  by  introducing 
it  in  this  general  way,  must  be  considered  as  adopting  it 
in  some  degree  at  least  as  authority :  in  what  is  said  by 
Gatody,  as  referred  to  in  Cro.  Eliz,  160,  there  is  after- 
wards added  Smith  v.  Stapleton,  Plow.  4S6,  though  it  is 
not  clear  whether  this  be  his  language  or  that  of  the 
reporter. 

This  same  doctrine,  as  far  as  regards  a  second  parol 
lease  for  yeai*s  after  a  former  lease  for  years,  appears  to 
have  been  treated  as  clear  law  in  various  books ;  though 
the  effect  of  such  a  lease  made  after  a  prior  lease  for  life, 
has  been  the  subject  of  discussion. — See  Bro.  Abr.^  Lease, 
pL  35,  48 ;  Plowden,  521,  note  of  the  reporter.  Welchden 
V.  Elkington,  Plowd.  521  {^Plowdens  Qtueries,  122  and 
161 ;  Sir  Hugh  Cholmondeley^s  case,  Moore^  344,  in 
the  argument  of  Cooi,  Attorney  General.  So,  in  Watt 
V.  Maydewell,  Hutton,  105 — **  If  a  man  make  a  lease 
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Exeh.  Chamber,  for  twenty-one  years,  and  after  makes  a  lease  for  twenty- 

^     one  years  by  parol,  that  is  merely  void  ;  but  if  the  second 

Nealb        lease  had  been  by  deed,  and  he  had  procured  the  former 

Mackenzie,  lessee  to  attorn,  he  shall  have  the  reversion."  Edward 
V.  Staler f  Hardr.  345,  arguendo.  So,  SheppardCs  Touc/ist 
S75  b. :  '*  If  the  second  lease  be  for  the  same  or  a 
less  time,  as,  if  the  first  lease  be  for  twenty  years,  and 
the  second  lease  be  for  twenty  or  for  ten  years,  to  begin 
at  the  same  time,  these  second  leases  are  for  the  most  part 
void;^*  but  if  the  second  lease  be  by  fine,  deed  indented, 
or  poll,  it  may  pass  the  reversion  with  attornment  when 
attornment  is  necessary,  and  without,  if  not  necessary. 
But,  if  the  second  lease  be  by  word  of  mouth  it  is  other- 
wise :*' — "  And  if  the  second  lease  be  hy  Jine,  or  deed  tM- 
dented,  then  it  may  work  by  way  of  estoppel  both  agidnst 
the  lessor  and  the  lessee;  so  that,  if  the  first  lease 
happen  by  any  means,  as,  by  surrender  or  otherwise,  to 
determine  before  it  be  run  out,  then  the  second  lessee 
shall  have  it." 

Upon  these  authorities,  therefore,  we  feel  oursehes 
obliged  to  hold  that  the  lease  to  the  plaintifiT  was  utterly 
void,  so  far  as  regarded  the  eight  acres  demised  to 
Charlton. 

If  that  be  so,  we  are  unable  to  distinguish  the  case  in 
principle  from  that  of  Gardiner  v,  WiUtamson,  2  Barn,  & 
Adolph.  336,  where  the  tithes  of  a  parish,  together  wi.h  a 
messuage  used  as  a  homestead  for  collecting  the  tithes, 
having  been  demised  by  parol  at  a  rent  of  SOO/.  per  annum, 
and  a  distress  made  for  arrears,  the  Court  of  King^s 
Bench  held  that  an  action  of  trespass  would  lie,  because 
the  demise  of  the  tithes,  being  by  parol,  was  void.  There 
was  no  valid  demise,  it  was  said,  of  the  whole  subject 
matter,  nor  any  distinct  rent  reserved  for  that  part  of  it 
upon  which  there  might  have  been  a  legal  distress.  That 
case  was  the  stronger,  because  it  was  contended  that  the 
whole  rent  must  be  taken  to  be  issuable  out  of  the  corporeal 
hereditament,  upon  which  alone  a  distress  could  be  made. 
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And  accordingly,  in  a  case  of  a  lease  by  indenture.  Dyer  is  ExOi.  Chamber, 
reported  to  have  held  {Moore,  50),  that,  if  lands  at  common  ^  *  ^ 

law  and  copyhold  lands  are  leased  by  indenture  rendering  Ncalb 
rent,  all  the  rent  is  issuing  out  of  the  lands  at  common  law;  Mackenzie^ 
for  the  lessor  had  no  power  to  make  such  a  lease  of  copyhold, 
wherefore  as  to  this  the  lease  is  utterly  void;  but  it  is 
added,  that  if  a  man  lets  lands,  parcel  of  which  he  is  seized 
of  by  disseisin,  then  the  rent  is  issuing  out  of  all  the  land, 
and  by  the  entry  of  the  disseisee  the  rent  shall  be  appor- 
tioned, because  the  lease  of  this  was  not  void  but  voidable. 
In  this  last  case  the  tenant  took  an  interest,  and  enjoyed 
all  the  lands  demised  till  the  time  of  his  being  evicted  from 
a  parcel  thereof  by  the  disseisee,  and  was  therefore  liable 
in  respect  of  such  interest  and  enjoyment  to  a  portion  of 
the  rent.  In  the  case  before  the  court,  which  is  not  the 
case  of  a  demise  by  indenture,  the  rent  is  reserved  in 
respect  of  all  the  land  professed  to  be  demised,  and  to  be 
issuing  out  of  the  whole  and  every  part  thereof;  and  as 
the  plaintiff,  as  to  a  portion  of  the  land  comprised  in  the 
demise  (which  might  be  great  or  small,  as  far  as  the  prin- 
ciple is  concerned),  has  taken  no  interest,  and  had  no 
enjoyment,  and  is  not  bound  by  any  estoppel,  we  are  of - 
opinion  that  the  distress  made  by  the  defendant  is  not 
justifiable,  either  in  respect  to  the  whole  rent  reserved  or 
any  portion  of  it 

It  may  further  be  observed,  that,  even  supposing  the 
plaintiff  to  have  taken  an  interesse  termini  in  the  eight 
acres,  capable  of  being  executed  by  entry  in  case  the 
demise  to  Charlton  should  happen  to  be  forfeited  or  sur- 
rendered, yet,  as  that  demise  to  Charlton  was  in  force  at 
the  commencement  of  the  plaintiff's  tenancy,  and  continued 
during  the  whole  period,  in  respect  of  which  the  distress 
has  been  made,  no  demise  of  those  eight  acres  to  the 
plaintiff  ever  took  effect ;  and,  consequently,  no  right  to 
any  rent  in  respect  of  those  eight  acres  has  ever  come  into 
existence.  And  we  are  not  aware  of  any  case  where  an 
entire  rent  reserved  has  been  held  to  be  apportionable,  in 
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Sgck.  Chamber,  which  the  tenant  has  not  been  at  some  period  subject  to 

v...«^^^l^     the  entire  rent  by  virtue  of  the  demise.  Here,  the  right  of 

Nbale        apportionment  is  not  founded  upon  any  eviction,  or  other 

Mackenzie,    matter  occurring  subsequently  to  the  demise,  but  upon  an 

original  defect  in  the  demise  itself  by  which  the  entire 

rent  was  reserved.     In  this  respect  it  is  strictly  analogous 

to  Gardiner  v.  Williamson. 

In  the  case  of  Tomlinson  v.  Day,  5  Moore,  558,  which 
has  been  referred  to,  the  landlord  did  not  claim  an  ap- 
portioned part  of  an  entire  rent,  either  by  avowry  for  a 
distress  or  by  action  for  the  rent.  It  was  an  action  for 
use  and  occupation,  in  which  he  was  allowed  to  make  use 
of  an  agreement  for  a  lease  (according  to  the  express  pro- 
vision of  the  statute  11  Geo.  2,  c.  19,  s.  11),  ''as  evidence 
of  the  quantum  of  damages  to  be  recovered;"  and,  as 
the  defendant  had  been  interrupted  in  the  full  enjoyment 
of  what  had  been  agreed  for,  the  plaintiff  was  held  "  en- 
titled to  recover  a  reasonable  compensation  for  the  pro- 
perty enjoyed  by  the  defendant  as  an  equivalent  for  rent" 
The  interruption  to  the  defendant's  right  of  exclusive 
sporting  was  indeed  compared  by  Lord  Chief  Justice 
*  Dallas  and  Mr.  Justice  Richardson  to  an  eviction ;  but,  if 
it  was  an  eviction,  it  was  clearly  an  eviction  by  title  para- 
mount. The  agreement  for  exclusive  sporting  was  not 
void  on  account  of  the  landlord  having  made  a  prior 
agreement  to  let  it  to  some  other  person ;  but  it  was  de- 
feated, because  other  persons  interfered  who  had  a  right 
superior  to  that  of  the  landlord.  Supposing  the  circum- 
stances, therefore,  to  amount  to  an  eviction,  it  would  be 
a  case  of  apportionment  according  to  the  acknowledged 
rule;  and  would  not  ass^ist  the  argument  in  favour  of  the 
defendant. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
judgment  of  the  Court  of  Exchequer  ought  to  be  reversed. 

Judgment  reversed. 

END   OP   TRINITY  TERM. 


AN 


INDEX 


TO   THE 


PRINCIPAL    MATTERS. 


ACCORD  AND  SATISFACTION. 

The  lapse  of  twenty  years  from 
the  time  of  making  a  contract  to  be 
performed  tn  futuro,  is  not  of  itself 
evidence  of  a  new  contract  averred  to 
have  been  performed,  and  pleaded  as 
an  accord  and  satisfaction  of  the  ori- 
ginal contract.     Siboni  v.  Kirkmant 

418 

ACCOUNT  STATED. 

See  Particulars  of  Demand,  2. 

ADMISSION. 

1.  An  admission  on  the  face  of  one 
plea  cannot  be  made  use  of  to  prove 
or  disprove  another  plea. 

But  where  it  appears,  from  the 
whole  conduct  of  a  cause,  that  a  par- 
ticular fact  is  admitted  between  the 
parties,  the  jury  have  a  right  to  draw 
the  same  conclusion  as  to  that  fact  as 
if  it  had  been  proved  in  evidence, 
and  to  draw  such  conclusion  as  to 
all  the  issues  on  the  record.  And 
the  Court  refused  to  grant  a  new  trial, 
on  the  ground  that  the  Judge  had 
stated  to  the  jury  a  fact  so  admitted 
between  the  parties,  as  being  admitted 
on  the  recordf  and  applied  such  sup- 
posed admission  in  support  of  another 
issue.     Stracy  v.  Blake^  168 

VOL.  I. 


ADMISSION. 

2.  In  an  action  on  a  bond,  to  which 
the  defendant  had  pleaded  rum  est 
factum^  the  Judge  made  it  one  of  the 
terms  of  an  order  to  change  the  ve- 
nue, that  the  defendant  should  admit 
the  handwriting  of  the  attesting  wit- 
ness on  the  trisd  of  the  cause.  The 
cause  was  tried,  and  the  plaintiff  ob- 
tained a  verdict,  which  the  Court  af- 
terwards set  aside,  and  granted  a  new 
trial  on  payment  of  costs,  giving  the 
defendant  leave  to  amend  the  oyer 
and  set  out  the  condition  more  fiilly, 
which  was  accordingly  done,  and  the 
defendant  then  pleaded  a  special  plea, 
alleging  that  the  condition  had  been 
altered  since  the  execution  of  the 
bond: — Held^  that  the  plaintifF  was 
entitled  to  use  the  admission  con- 
tained in  the  Judge's  order  on  the  se- 
cond trial,  and  that  it  was  binding  on 
the  defendant.  Langley  v.  The  Earl 
of  Oxford,  508 

AFFIDAVIT. 

I.  To  hold  to  bail. 

(1).  Catue  of  action. 

1.  An  affidavit  of  debt  in  an  ac- 
tion by  the  indorsee  against  the 
drawer  or  indorser  of  a  bill  of  ex- 
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AMENDMENT. 


ARBITRATION. 


change,  must  shew  a  default  by  the 
acceptor.  Crosby  v.  Clarke,  296 
2.  An  affidavit  of  debt  stated  the 
defendant  to  be  indebted  to  the  plain- 
tiffs in  40/.  for  the  hire  of  a  berth  on 
board  a  vessel  of  the  plaintiffs,  let  by 
the  plaintiffs  to  the  defendant  at  his 
request: — /TeW  sufficient.  Shepherd 
V.  0*Brieft,  601 

(2).  Before  whom  srvorn, 

Where  an  affidavit  of  debt  was 
sworn  in  Ireland,  before  a  commis- 
sioner of  the  Common  Pleas  and  Ex' 
quer : — Held,  that  the  title  of  the 
Court  need  not  be  prefixed  to  the 
affidavit  when  sworn ;  but  that  the 
affidavit  might  be  taken  before  such 
commissioner,  to  he  afterwards  inti- 
tied  and  used  in  either  Court.  Perse 
V.  Browning,  362 

II.  Objection  to,  when  waived. 

Where,  on  shewing  cause  against  a 
rule  for  setting  aside  an  attachment 
against  the  sheriff  on  payment  of 
costs,  the  only  question  made  was, 
whetlier  the  bail-bond  should  stand 
as  a  security,  and  the  Court  made 
the  rule  absolute  with  that  term,  but 
the  plaintiff  subsequently  discovered 
that  an  error  had  been  made  in  the 
dates,  and  that  he  was  not  entitled  to 
have  the  bail-bond  stand  as  a  secu- 
rity:— Held,  that  he  could  not  then 
urge  a  formal  objection  to  the  affida- 
vits on  which  the  rule  was  obtained. 
Langton  v.  Viney,  479 

AMENDMENT. 

(Of  writ,) 

In  an  action  of  debt  on  bond,  and 
for  money  paid,  the  Court  refused  to 
amend  the  writ  of  summons,  which 
had  been  sued  but  on  promises  in- 
stead of  in  debt,  in  order  to  save  the 
Statute  of  Limitations;  inasmuch  as 
the  remedy  on  the  bond  would  re- 
main, notwithstanding  the  expiration 


of  the  six  years.    Partridge  v.  Wall- 
bank,  316 

ARBITRATION. 

I.  Submission. 

By  an  agreement  of  reference,  it 
was  recited  that  the  plaintiff  had 
given  notice  of  appeal  against  a  rate 
made  upon  him,  and  that  the  defen- 
dants, the  churchwardens  and  over- 
seers, intended  to  defend  the  same; 
but  that,  in  consequence  of  the  par- 
ties thereto  agreeing  to  leave  the  ex- 
amination of  the  rate  and  all  matters 
in  dispute  between  them,  as  stated  in 
the  said  notice,  to  arbitration,  no  ap- 
peal was  entered  against  the  rate; 
and  that  the  parties,  in  order  to  pre- 
vent further  expense,  and  to  settle 
and  ascertain  the  subject  of  the  said 
poor's  rate,  and  the  equality  or  in- 
equality thereof,  so  far  as  the  charges 
therein  made  on  the  plaintiff,  as  com- 
pared with  the  rate  made  on  tlie  other 
persons  mentioned  in  the  notice  of 
appeal,  had  agreed  to  leave  the  mat- 
ters mentioned  therein  to  arbitration. 
The  agreement  then  witnessed  that 
the  defendants  (as  far  as  they  law- 
fully could  as  such  churchwardens, 
&c.)  and  the  plaintiff  mutually  agreed 
to  abide  by  the  award  of  fV,  A,,  R,  Z)., 
and  P.  B,,  or  any  two  of  them,  who 
were  to  award  and  determine  of  and 
concerning  the  said  matters  in  differ- 
ence, and  of  and  concerning  all  the 
costs,  &c.,  of  the  said  agreement  and 
of  the  said  notides  of  appeal,  and  of 
the  said  churchwardens,  &c.,  in  con- 
sequence of  such  notice  of  appeal,  and 
of  their  preparation  to  resist  such  ap- 
peal, and  to  support  the  rate,  and  all 
matters  relating  thereto.  The  arbi- 
trators awarded  that  the  defendants 
should  pay  unto  7*.  E,  F,,  attorney 
for  the  plaintiff,  16/.  \U.,  his  bill  al- 
ready delivered,  and  the  amount  of 
the  costs  of  the  said  T.  E,  F,  attend- 
ing the  arbitration,  &c.;  and  they 
further  directed  that  the  defendants 
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should  deduct  from  the  amount 
charged  in  all  future  rates  the  sum 
of  10«.,  and  return  to  the  plaintiff  the 
sum  of  1  Os.  for  every  rate  granted  and 
paid  by  him  since  the  then  scheme 
had  come  into  operation: — Held,  on 
error,  that  the  submission  and  award 
were  bad,  inasmuch  as  the  arbitrators 
had  no  authority  to  determine  as  to 
the  validity  of  the  rate,  it  not  being 
by  law  a  subject  matter  capable  of 
reference  to  arbitration;  and  that  the 
decision  as  to  the  costs  incurred  was 
merely  accessory  to  the  decision  of 
the  principal  question ;  and  there  was 
therefore  no  sufficient  consideration 
for  the  submission.     Thorp  v.  Cole, 

531 
IL  Enlargement  of  time. 

A  cause  was  referred  by  order  of 
Nisi  PriuM  to  the  decision  of  an  ar- 
bitrator, so  as  he  made  his  award  be- 
fore the  fourth  day  of  Easter  term, 
with  power  to  enlarge  the  time,  but 
the  order  did  not  direct  in  what  mode 
the  time  was  to  be  enlarged.  Two 
days  before  the  time  had  expired,  the 
arbitrator,  in  the  presence  of  both 
parties,  appointed  another  meeting 
on  the  29th  of  June,  on  which  day 
one  of  the  parties  not  having  attend- 
ed, the  arbitrator  made  his  award : — 
Held,  that  the  appointment  of  a  fur- 
ther day  for  the  reference,  neither 
party  making  any  objection  to  it, 
amounted  to  a  due  enlargement  of 
the  time. 

The  power  given  to  the  Court  or 
a  Judge  by  3  &  4  Will.  4,  c.  42,  s.  39, 
to  enlarge  the  time  for  an  arbitrator 
to  make  his  award,  is  general,  and  ii 
not  confined  to  cases  where  there  has 
been  a  revocation  of  the  submission. 
Bur  ley  v.  Stephens,  156 

III.  Award, 

1.  An  action  for  certain  commis- 
sion on  the  purchase  of  land,  and  all 
matters  in  difference  between  the  par- 
ties were  referred  to  arbitration ;  the 


costs  of  the  suit  and  of  the  reference 
and  award,  and  all  other  costs,  to 
abide  the  event ;  final  judgment  to 
be  entered  up  for  the  plaintiff  or  de- 
fendant, according  to  the  award,  for 
any  damages  or  costs  awarded  to 
either  of  them,  and  execution  to  is- 
sue. The  arbitrator  awarded,  that 
the  plaintiff  had  no  cause  of  action 
against  the  defendant,  and  that  the 
plaintiff  should  pay  to  the  defendant 
the  sum  of  36/.  ISs.  4td.,  which  he 
found  to  be  due  and  owing  firom  the 
plaintiff  to  the  defendant.  The  arbi- 
trator then  declared  that  his  award 
was  not  intended  to  exclude  the 
plaintiff  from  the  receipt  of  his  com- 
mission on  certain  land  purchased,  to 
which  he  would  be  entitled  under  a 
certain  agreement: — Held,  that  the 
arbitrator  had  no  power  given  him  to 
order  a  verdict  to  be  entered,  but 
merely  to  decide  whether  the  plaintiff 
had  any  cause  of  action  against  the 
defendant;  and  that  the  award  was 
sufficiently  final.  Harding  v.  For- 
shaw,  415 

2.  An  action  of  trespass  mi.  cl  Jr., 
in  which  there  was  a  justification  of 
a  public  right  of  way,  was  referred  to 
an  arbitrator,  with  power  to  direct 
what  should  be  done  between  the 
parties.  He  directed  a  verdict  for 
the  defendant,  and  that  the  plaintiff 
should  put  up  a  stile  and  bridge  upon 
the  way,  in  a  place  described.  It  ap- 
peared that  that  place  was  not  on 
land  of  either  tlie  plaintiff  or  defen- 
dant : — Held,  that  this  latter  part  of 
the  award  was  void.  Turner  v. 
Smainson,  572 

ARREST. 

See  Trespass,  2. 

(Privilege  from.) 

The  defendant,   an  attorney,  was 
I  arrested  at  the  Auction  Mart  Coffee* 
house,  between  two  and  three  o'clock 
p.  m.     The  statement  in  his  affidavit, 
in  support  of  a  motion  for  his  dis* 
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charge  on  the  ground  that  he  was 
privileged  eundo,  was,  that  having 
professional  business  in  several  cases 
to  transact  in  this  Conrt,  he  was  pro- 
ceeding through  the  city  of  London^ 
on  his  way  to  WestminsUr  Hall  for 
that  purpose,  and  on  arriving  at  the 
Bank  of  England^  recollected  that  he 
had  business  with  a  client,  whom  it 
was  probable  he  should  find  at  the 
Auction  Mart;  that  he  therefore  called 
there  in  his  way  to  fVesttninster  Hall, 
and  saw  his  client,  and  just  as  he  was 
about  to  leave  him  for  the  purpose  of 
proceeding  to  Westminster,  he  was 
arrested  in  this  cause : — Held,  that 
on  this  statement  he  was  not  entitled 
to  the  privilege.  Strong  v.  Dickenson, 

488 

ASSESSMENT  OF  DAMAGES. 
See  Bond,  1  • 

ATTACHMENT. 

1.  A  rule  was  granted,  directing 
the  payment  of  a  sum  of  money  by 
the  attorney  in  a  cause,  to  be  absolute 
unless  the  attorney  shewed  cause  at 
chambers  by  a  given  day.  The  at- 
torney made  several  appointments  for 
attendance  at  chambers,  which  he 
broke,  and  did  not  appear  within  the 
time  limited.  The  Court,  neverthe- 
less, refused  to  grant  a  rule  for  an 
attachment  absolute  in  the  first  in- 
stance.    Richmond  v.  Bowditch,     40 

2.  A  render  by  the  sheriff,  after 
the  expiration  of  the  body  rule,  al- 
though no  bail  have  justified,  entitles 
the  sheriff  to  have  an  attachment 
against  him  set  aside  on  payment  of 
costs.  Rex  V,  The  Sheriff  of  Middle' 
tex,  87 

8.  Where  a  plaintiff  rules  the  she- 
riff in  vacation  to  return  the  writ,  or 
bring  in  the  body,  with  the  view  of 
proceeding  against  the  sheriff  in  the 
next  term,  be  will  not  be  entitled 
against  the  sheriff  to  any  damages 


which  may  accrue  intermediately  be- 
tween the  default  and  the  attachment, 
unless  he  give  the  sheriff  notice  of 
his  intention  to  proceed  against  him, 
when  the  irregularity  is  first  disco- 
vered. 

The  costs  of  such  notice  will  be 
included  in  the  costs  of  the  attach- 
ment.    Rex  V.  The  Sheriff  of  Essex, 
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ATTACHMENTOFPRIVILEGE. 
See  Attorney,  II. 

ATTAINDER. 

A.  in  January,  1815,  was  convicted 
of  bigamy.  In  April,  1815,  he  con- 
veyed away  by  lease  and  release  cer- 
tain lands  in  which  be  had  a  life  es- 
tate:— Held,  that  such  conveyance 
was  not  void  as  against  the  Crown, 
there  having  been  no  attainder.  Rex, 
on  the  prosecution  of  Reynolds,  v» 
Bridger,  145 

ATTORNEY. 
See  Arrkst. 

EviDBNCB,  4. 

Costs,  (3). 

L  Admission, 

An  attorney  who  has  been  ad- 
mitted, or  re-admitted,  in  another 
Court,  has  a  right  to  be  admitted  or 
re-admitted  in  this  Court  as  of  course, 
without  giving  any  notice,  or  under- 
going any  examination.  Ex  parte 
Parry,  295 

II.  Privileges  of. 

Since  the  Uniformity  of  Process 
Act,  2  fVilL  4,  c.  89,  an  attorney  can 
no  longer  sue  by  attachment  of  privi- 
lege ;  and  therefore,  though  he  sues 
in  his  own  Court  as  a  common  person, 
the  Court  will  not  enter  a  suggestion 
on  the  roll  to  deprive  him  of  costs  for 
not  suing  in  the  Middlesex  Court  of 
Requests.     Wright  v.  Skinner,    144 


BAIL. 

III.  lim. 
A,  devised  certain  estates  to  irua- 
tees,  upon  trust  to  pay  a  part  of  tbe 
rents  and  profits  to  his  widow,  and 
the  residue  towards  the  maintenance 
and  education  of  his  son,  until  he 
reached  twenty-one ;  and  after  that 
time  to  him,  during  the  lifetime  of 
the  widow ;  and  upon  her  death  he 
devised  the  estates  to  bis  son  in  fee. 
The  trustees  having  occasion  to  em- 
ploy the  defendant,  an  attorney,  to 
defenit  certain  causes  and  suits  in 
carrying  into  effect  the  trusts  of  the 
devise,  incurred  a  debt  to  him  for 
certain  costs  and  expenses,  for  which 
they  deposited  the  title  deeds  with 
him  as  a  security; — Htli,  that  tbe 
defendant  had  no  lien  upon  them 
against  the  son,  after  tbe  decease  of 
his  mother,  aa  the  debt  waa  the  per- 
sonal debt  of  the  trustees.  Light- 
foot  V.  Keane, 

IV.  Taxation  of  (nil 
Id  an  action  on  an  attorney's  bill, 
the  plaintiff  gave  notice,  pursuant 
to  3  &  4  Will.  4,  c.  42,  B.  34,  that  they 
should  claim  interest  from  tbe  date  of 
the  notice.  After  the  writ  was  issued, 
the  bill  was  referred  to  taxation  at 
the  instance  of  the  defendant,  no  terms 
being  made  as  to  the  allowance  of 
interest: — Held,  that  the  plaintiffs 
could  not  afterwards  have  an  assess- 
ment of  damages  for  the  purpose  of 
recovering  tbe  interest.  Berrington 
V.  Phillip*,  48 

BAIL. 

See  Pkocebs,  4. 

I.  To  the  Sheriff. 

(1).  D^toiit  in  lieu  of. 

Where  money  is  paid  into  Court  in 

lieu   of  bail,   not  by   the  defendant 

himself,  but  by  one  of  tbe  bail,  and 

the  plaintiff  obtains  judgment,  be  is 


entided  to  have  the  money  paid  out 
to  him  in  discharge  of  the  debt  and 
costs.     Bull  V.  Turnrr,  47 


(2).  Auignment  o/hail-bmd. 
Ad  assignment  of  a  bail-bond  ia 
invalid,  if  executed  in  tbe  presence  of 
and  attested  by  the  plaintiff  in  tbe 
action  and  another  person  ;  the  ita- 
tute  iAnne,  c.  16,  s.  80,  requiring 
tbe  assignnxnt  to  be  made  to  the 
plaintiff  in  the  presence  of  two  cre- 
dible witnesses,  which  means  disin- 
terested pertooa.    White  v.  Barrack, 


(3).  Proceedingt  on  hml-btmd. 

1.  Where  the  principal  and  bail  are 
sued  together  on  the  bail-bond,  and 
the  bail  apply  for  a  rule  to  stay  pro- 
ceedings on  payment  of  costs,  (no  ir- 
regularity being  imputed),  the  affi- 
davits in  support  of  tbe  rule  may  be 
intitled  either  in  the  original  action,  or 
in  the  action  on  the  bail-bond. 

On  such  an  application,  the  Court 
baa  authority  to  stay  the  proceedings 
as  against  all  the  defendants. 

The  bail-bond  cannot  stand  as  a 
security,  unless  there  baa  been  tbe 
loss  of  an  intermediate  trial,  before 
the  application  was  made  to  stay  the 
proceedings.    Stride  v.  Hill,  37 

2.  Declaring  de  bene  ette  in  the 
original  action  U  no  waiver  of  pre* 
vious  proceedings  in  an  action  on  the 
bail-bond. 

The  plaintiff  signed  an  agreement 
with  an  agent  of  the  defendant,  on 
tbe  29tb  of  September,  that  on  the 
defendant's  entering  into  an  agree- 
ment to  pay  the  debt,  part  in  iron 
within  a  month,  and  the  remainder 
by  bill  at  two  months,  the  action 
should  be  discontinued ;  and  the  de- 
fendant waa  to  call  on  tbe  plaintiff  on 
the  following  day,  to  enter  into  the 
agreement.  He  never  did  so  call. 
On  the  8th  of  October  tbe  plaintiff 
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gave  notice  to  the  defendant  that  he 
held    himself  disengaged    from    the 
agreement,  and  should   proceed  with 
the  action  forthwith.      On  the   20th 
of  October^  the  defendant  delivered 
to  the  plaintiff,  and  the  latter  received, 
two  bills  of  exchange  for  the  greater 
portion  of  the  debt.     He  did  not  de- 
liver any  iron,  and  became  bankrupt 
on  the  6th  of  November : — Held^  that 
there  was  not  a  giving  of  time  to  the 
defendant,    so   as   to   discharge   the 
bail. 

Bail  applying  to  be  discharged 
from  liability  on  the  ground  of  an 
agreement  for  giving  time  to  the 
principal,  must  come  in  the  term  next 

after  they  know  of  the   agreement. 

Fervon  v.  Turley,  312 

II.  Bail  above. 

( 1 ).  Notice  of  Justification, 

It  is  not  necessary  to  state,  in  a 
notice  of  justiO cation  of  bail,  whether 
the  bail  intend  to  justify  in  person  or 
by  affidavit.     Norton's  bail,        632 

(2).   When  discharged. 

Where  the  plaintiff,  in  the  progress 
of  a  cause,  agreed  to  give  the  defen- 
dant a  month's  time  to  pay  the  debt, 
the  time  expiring  before  judgment 
could  by  the  practice  of  the  Court  be 
obtained,  and  final  judgment  not 
having  been  in  fact  signed  before  the 
arrangement  was  entered  into:  — 
Heldf  that  the  bail  were  not  dis- 
charged.   Whitfield  V.  Hodges,     679 

BANKRUPT. 

Discharge  of, 

Semble,  that  the  affidavit  in  sup- 
port of  a  motion  to  discharge  a  de- 
fendant, on  the  ground  that  he  has 
become  bankrupt  and  obtained  his 
certificate,  must  shew  that  the  certi- 
ficate is   inrolled.      And    the    rule 


should  be  drawn  up  on  reading  the 
inrolment. 

A  defendant  who  had  obtained  his 
certificate  as  a  bankrupt  after  the  ac- 
tion was  brought,  was  held  entitled  to 
be  discharged  out  of  custody,  al- 
though the  fiat  issued  long  before  the 
action  was  commenced,  and  the  de- 
fendant had  pleaded,  not  setting  up 
his  bankruptcy,  and  given  a  cognovit, 
conditioned  for  payment  at  a  later 
period  than  judgment  would  have 
been  obtained  in  the  regular  course. 
Osborne  v.  WilUafMon,  550 

BANKRUPTCY. 

1.  An  agreement  between  a  peti- 
tioning creditor,  who  has  sued  out  a 
fiat  in  bankruptcy,  and  the  bankrupt, 
that  the  former  shall  abandon  the 
prosecution  of  the  fiat,  and  that  the 
bankrupt  shall  accept  a  bill  of  ex- 
change for  a  certain  amount,  is  ille- 
gal, even  as  between  the  bankrupt 
and  the  petitioning  creditor ;  and  the 
bill  of  exchange  accepted  by  the 
bankrupt,  in  pursuance  of  such  an 
agreement,  is  void,  and  no  action  can 
be  maintained  upon  it.  Dams  v. 
Holding,  159 

2.  An  assignment  by  a  trader  to  a 
creditor  of  all  his  effects  and  stock  in 
trade,  is  of  itself  an  act  of  bank- 
ruptcy.    Sieberty,  Spooner,         714 

BASTARD. 

By  the  4  &  5  JVill.  4,  c.  76.  s.  57, 
the  putative  father  of  a  bastard  child 
bom  before  the  passing  of  the  act, 
whose  mother  is  married  to  another 
person,  is  no  longer  liable  on  an  or- 
der of  justices  for  tlie  maintenance  of 
such  child  ;  at  least  while  the  husband 
is  of  ability  to  maintain  it. 

Semble,  the  4  &  5  WilL  4,  c.  76, 
8.  57,  operated  as  a  repeal  of  the  18 
EUz,  c.  3,  s.  2,  and  49  Geo.  3,  c. 
G8.     Lang  v.  Spicer,  129 
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BILLS  AND  NOTES. 

I,  Property  in. 

A,,  resident  abroad,  remitted  a  bill 
to  ^.,  his  agent  in  England^  drawn 
by  A,^  and  specially  indorsed  by  him 
to  C,  with  whom  his  children  were 
at  school,  in  payment  of  C*8  account 
for  their  board  and  education.  B, 
got  the  bill  accepted  by  the  drawees, 
and  sent  a  letter  by  post  to  C,  stating 
that  he  had  received  a  commission 
from  A,  to  pay  her  some  money  on 
account  of  his  children,  and  desired 
to  be  informed  when  and  how  it 
should  be  delivered.  While  the  bill 
remained  in  B,*8  hands,  he  received 
directions  from  A,  to  keep  it,  and  the 
proceeds,  in  his  hands,  and  to  have  a 
fair  investigation  into  C'«  accounts, 
and  after  such  investigation,  to  pay 
her  what  might  be  due  to  her.  No 
such  investigation  took  place,  and  B, 
detained  the  bill:  —  Held^  that  C. 
could  not  recover  it  in  trover.  Brind 
V.  Hmpshire,  365 

II.  LiabiUiy  on. 

AsiumpsU  by  the  drawer  against 
the  acceptor  of  two  bills  of  exchange, 
payable  respectively  six  and  twelve 
months  after  date.  The  plea  set  forth 
an  agreement  (not  stated  to  be  in 
writing)  between  the  plaintiff  and  de- 
fendant, by  which,  before  the  making 
of  the  bills,  it  was  agreed  that  the 
defendant  should  be  discharged  from 
all  liability  in  an  action  commenced 
against  him  by  the  plaintiff  on  a  pro- 
missory note,  on  his  paying  the  plain- 
tiff the  costs  of  such  action,  and  a 
certain  sum  of  money,  and  accepting 
the  bills  of  exchange  in  question, — 
in  case  the  plaintiff  should  recover  in 
another  action  brought  by  him  against 
another  party,  on  a  promissory  note 
given  under  similar  circumstances  to 
the  defendant's;  and  that  until  he 
should  so  recover,  or  if  he  should  not 


so  recover,  he  should  not  call  for  pay- 
ment of  the  bills  of  exchange :  and 
the  plea  averred  that  the  defendant 
accordingly  paid  the  costs  and  money 
agreed  for,  and  accepted  the  bills  of 
exchange  in  question;  and  that  the 
action  against  such  third  party  was 
still  undetermined: — Held,  on  de- 
murrer, that  the  plea  was  bad;  inas- 
much as  the  defendant  could  not  vary 
the  absolute  contract  entered  into  by 
the  bills  of  exchange  by  a  contempo* 
raneous  oral  contract  inconsistent  with 
it.     Adams  v.  Wordley,  374 

III.  Indorsement  of  agreement  on. 

On  an  action  coming  on  to  be  tried 
at  the  assizes,  an  agreement  in  writing 
was  entered  into,  that  the  trial  should 
be  postponed  till  the  next  assizes,  on 
the  defendant  in  that  action,  and  the 
now  defendant,  undertaking  to  give 
the  plaintiff  a  promissory  note,  pay- 
able on  demand,  by  way  of  security, 
in  case  the  plaintiff  should  recover  a 
verdict  against  the  then  defendant,  to 
be  given  up  if  the  plaintiff,  the  payee, 
should  fail  in  that  action.  The  note 
was  accordingly  given,  bat  after  it 
was  signed,  a  memorandum  was  in- 
dorsed upon  it,  stating  that  the  note 
was  given  upon  the  condition  mention- 
ed in  the  agreement : — Held,  that  this 
indorsement  was  to  be  considered  as 
merely  a  marking  of  the  note  for  the 
purpose  of  identification,  and  not  as 
an  incorporating  of  the  agreement,  so 
as  to  render  the  note  an  agreement  or 
a  conditional  promise.  Brill  v. 
Crick,  223 

IV.  Actions  on. 

(1).  Title  of  Indorsee. 

In  February,  1 829,  A.  and  B.  were 
in  partnership  as  brewers.  A,  being 
interested  only  as  executor  of  a  for- 
mer partner,  on  behalf  of  his  infant 
son.  B,  advanced  300/.  to  D.  out  of 
the  funds  of  the  firm,  and  took  hia 
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promissory  note  for  ihst  amount, 
payable  lo  the  order  of  B.  on  demand. 
In  November,  1 829,  C.  purchased  the 
interest  of  the  deceased  partner,  and 
the  concern  was  thenceforth  carried 
on  by  B.  and  C.,  and  a  notice  was 
then  inieried  in  the  GaxetU,  signed 
by  /I.,  B;  and  C„  of  the  dissolution, 
and  that  all  persons  indebted  to  the 
firm  should  pay  their  debts  toB.  and 

C.  A.  became  a  large  creditor  of  the 
firm,  and  in  A^il,  1831,  the  note  in 
queation  was  mdorsed  by  B.,  to  B, 
and  C,  and  by  them  to  A.,  as  part 
security  for  advances  made  by  him. 
In  A»gu»l,  1831,  B.  obtained  from 

D.  bis  acceptance  for  300/.,  as  in 
lieu  of  the  promissory  note,  repre- 
aentiDg  that  A.  wished  for  a  fresh 
security,  and  undertaking  to  get 
back  and  deliver  up  the  note,  but 
which  wsB  never  done.  B.  and  C 
became  bankrupts.  The  bill  of  ex- 
change was  subsequently  paid  by  D. 
to  A't  attorney,  but  there  was  no  evi- 
dence why  it  came  into  his  bands. 

In  an  action  by  A.  against  D.  (com- 
menced in  1835)  on  the  promissory 
note: — Held,  that  the  plaintiff  was 
entitled  to  recover,  unless  the  jury 
could  infer  from  the  circumstances  of 
the  case  that  he  knew  that  tlie  bill  of 
exchange  was  given  for  the  same  debt 
as  the  promissory  note.  Adamt  v. 
Bingtey,  19S 

(»).  Evidence. 

1.  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, it  is  competent  to  the  ac- 
ceptor lo  shew  that  the  acceptance 
was  for  the  accommodBiion  of  the 
plaintiff,  and  thai  be  has  received  no 
consideration  from  the  drawer,  and 
that  it  was  agreed  that  the  bill,  when 
due,  should  be  taken  up  by  the  plain- 
tiff.    Thompton  V.  Clubley,  212 

2.  In  an  action  by  the  second  in- 
dorsee against  the  acceptor  of  a  bill  of 
exchange,  at   two  months'  date    the 
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defendant  pleaded  that  the  biD  was  in- 
dorsed to  the  plaintiff  when  overdue. 
It  waa  proved  for  the  defendant 
that  it  was  drawn  and  accepted  for  the 
accommodation  of  71.,  the  6rst  indor- 
Julv  1830,  R.  waa  then  an 
e  JneDd  of  the  defendant,  but 
they  afterwards  quarrelled.  No  no- 
tice of  its  dishonour  was  given  to  the 
drawer.  AfW  the  action  waa  brongbt 
(in  the  present  year)  the  defendant's 
attorney  applied  to  the  plaintifr to  set- 
tle it:  die  plaintiff  aaid  tliat  JL 
owed  him  much  more  money,  and 
that  as  he  bad  given  value  for  the 
bill,  he  must  go  on  vrith  the  action. 
I'he  plaintiff  did  not  call  R.  at  the 
trial: — Held,  that  there  waa  evidence 
to  go  to  the  jury,  that  the  bill  was 
transferred  to  the  plaintiff  after  it 
became  due.  Bomuall  v.  Harritoii, 
611 
(3).  Proof  of  eontideratioH. 

Aitumpiit  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange. 
Plea — that  the  defendant  accepted 
the  bill  for  the  accommodation  of  the 
drawer,  and  that  the  drawer  did  not 
give,  nor  did  he  the  defendant  receive, 
any  consideration  for  his  accepting  or 
paying  the  bill;  that  the  drawer  in- 
dorsed the  bill  to  the  plaintiff  without 
any  consideration,  and  that  the  plain- 
tiff held  the  bill  without  consideration. 
Replication — that  the  drawer  in- 
dorsed the  bill  to  the  plaintiff  for  a 
good  and  valuable  consideration: — 
Held,  that  it  was  not  incumbent  on 
the  plaintiff  to  b^in,  and  prove.  In 
the  first  instance,  that  be  gave  value 
for  the  bill;  but  that  tlie  rule  is 
otherwise,  where  the  title  of  the  holder 
is  impeached  on  the  ground  of  fraud, 
duress,  or  tbai  the  bill  has  been  lost 
or  stolen.  Milli  v.  Joseph  Barber, 
425 
V.  Ditcharge  of. 

Auumpnl  by  the  indorsee  against 
the  acceptor  of  a  bill  of  excbai^  for 
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43/.  Plea,  that,  after  the  bill  became 
due,  one  G.  P.,  the  drawer  of  the 
bill,  made  his  promissory  note  for 
44/.,  and  delivered  the  same  to  the 
plaintiff  in  full  satisfaction  and  dis- 
charge of  the  bill.  Replication,  that 
although  he,  the  plaintiff,  accepted 
the  note  in  full  satisfaction  and  dis- 
charge of  the  bill,  yet  that  the  note 
was  not  paid  when  due,  and  still  re- 
mained unpaid : — Held,  that  the  re- 
plication was  bad,  and  that  the  plain- 
tiff having  accepted  the  note  in  full 
satisfaction  and  discharge  of  the  bill, 
could  not  sue  upon  the  latter. 

HeU  also,  that  the  plea  was  suffi- 
cient.    Sard  V.  Rhodes,  153 

BOND. 

1.  A  bond  conditioned  for  pay- 
ment of  a  sum  of  money  to  the  ob- 
b'gee,  on  a  day  named,  according  to  a 
proviso  contained  in  a  conditional 
surrender  of  even  date,  whereby  A, 
(not  the  obligor  in  the  bond)  surren- 
dered to  the  obligee  certain  copyhold 
lands,  for  securing  payment  of  the 
same  sum, — was  held  to  require  only 
a  1/.  stamp,  although  it  bore  no  stamp 
denoting  the  payment  of  the  ad  va- 
lorem  duty  on  the  surrender,  and  the 
latter  was  not  produced. 

On  non  est  factum  pleaded  to  such 
bond,  where  breaches  are  assigned  in 
the  declaration,  the  jury  may  assess 
the  damages  without  a  special  award 
of  venire  for  that  purpose.  Quin  v. 
Kingf  •  42 

2.  A  bond  given  to  secure  the 
faithful  performance  of  the  office  of  a 
collector  of  parochial  rates  (who  was 
by  act  of  Parliament  to  be  appointed 
by  trustees  for  a  year,  and  then  to  be 
capable  of  re-election)  was  condition- 
ed, that,  "  from  time  to  time,  and  at 
all  times  thereafter,  during  such  time 
as  he  should  continue  in  his  said  office, 
whether  by  virtue  of  his  said  appoint- 
ment,   or    of    any    re-appointment 


thereto,  or  of  any  such  retainer  or 
employment  by  or  under  the  autho- 
rity of  the  said  trustees,  or  their  suc- 
cessors, to  be  elected  in  the  manner 
directed  by  the  said  act,  he  should 
use  his  best  endeavours  to  collect  the 
monies  received  by  means  of  the 
rates,  in  the  then  present  or  in  any 
subsequent  year,'*  &c.,  &c. : — Heldf 
that  the  obligation  of  the  bond  was 
not  confined  to  the  year  for  which  he 
was  originally  appointed,  but  extend- 
ed also  to  all  subsequent  yean  in 
which  he  was  continuously  re-ap- 
pointed.  Augero  v.  Keen^  390 

3.  Action  on  a  money  bond  for 
2800/.,  the  penal  sum.  Plea^  craving 
oyer  of  the  condition  (which  was  for 
securing  the  repayment  of  1400/.  and 
interest),  as  to  800/.,  parcel  of  the 
sum  of  1400/.  in  the  condition  men- 
tioned, that,  after  the  day  named  in 
the  condition,  the  defendant  paid  the 
sum  of  800/.,  parcel  of  the  said  sum 
of  1400/.: — tleld,  on  special  demur- 
rer, that  the  plea  was  bad. 

Where  three  persons  entered  into 
a  joint  bond,  and  it  did  not  appear, 
either  on  the  bond  or  condition,  that 
two  of  them  were  sureties  for  the 
other: — Held,  that  a  release  given  by 
the  obligee  to  the  representative  of 
one  of  the  deceased  obligors  was  no 
answer  to  an  action  against  the  sur- 
viving obligors. 

In  an  action  of  debt  on  bond,  it  is 
not  necessary  to  aver  a  breach  in  non- 
payment of  the  money.  It  is  suffi-> 
cient  for  the  plaintiff  to  shew  the  debt 
due,  and  then  it  lies  on  the  defendant 
to  discharge  himself.  Ashbee  v.  Pid- 
duck,  564 

BOUGHT  AND  SOLD  NOTES. 
See  EviDENCB,  1. 

BRISTOL  DOCK  ACT. 
The  5  Geo.  4,  c.  Ixxix.,  (the  C/i/- 
ton  Watching  and  Lighting  Act),  does 


not  extend  to  those  paiu  of  the  pa- 
rish of  Clijlon  which,  by  the  16  Geo. 
8,  c.  38,  and  48  Geo.  3,  c.  140,  were 
made  part  of  the  city  of  Brittol. 
Bartlett  v.  Watkint,  »23 

BUILDING  ACT. 

Tlie  Buildtnir  Act,  14  Geo.  $,  c. 
78, 1.  43.  which  authorizes  the  build- 
ii^  or  raising  of  a  parly-fence  wall, 
tloetnot  protect  a  parly  from  liability 
for  any  collateral  damage  resulting 
from  the  building  ao  erected ;  and  an 
action  on  the  case  is  maintainable  by 
the  orcupier  of  an  adjoining  house, 
for  heightening  and  building  on  a 
party-fence  wall,  whereby  his  windows 
were  darkened.     WtlU  v.  Ody,     452 

CARRIER. 
Goods  were  forwarded  by  K.,  a 
carrier,  from  London  to  Lioerpooi,  ad- 
dressed to  the  plaintiff  (at  ihe  Isle  of 
Man),  "  care  of  D.  (the  defendant), 
Bnuumek-itreet,  LivtrpooL"  The 
goods  were  landed  by  K.  on  a  public 
wharf  at  Liverjiool,  and  on  the  same 
day  notice  was  sent  to  the  defendant 
of  their  arrival,  and  he  signed  the 
carrier's  book,  containing  ao  acknow- 
ledgment that  the  goods  in  i]uestion 
had  arrived  for  him  (the  defendant). 
He  caused  them  also  to  be  entered  in 
theclearanceaad  manifest  of  aaieatn- 
vessel  about  to  sail   for  the  Isle  of 

It  was  proved  also,  that  on  former 
occasions,  when  goods  had  been 
brought  by  K.  for  the  defendant,  he 
had  desired  that  (hey  might  remain 
at  the  wharf  till  he  sent  for  them. 
'I'he  defendant  never  sent  10  the  wharf 
for  the  goods  until  six  days  at^er  their 
arrival,  when  they  were  not  to  be 
found : — Held,  in  an  aciion  on  ihe 
case  against  the  defendant  for  negli- 
gence in  not  taking  proper  care  of  the 
goods,  that  there  was  evideitce  lor  the 


jury  of  a  delivery  to  and  accxpiance 
by  him.     Qviggin  v.  Duff",  1 74 

CONTRIBUTION. 

The  rule  that  there  is  no  contribu- 
tion among  joint  tort-feasors,  does 
not  apply  to  a  case  where  the  party 
seeking  contribution  was  a  tort-feasor 
only  by  inference  of  law,  but  is  con- 
fined 10  cases  where  it  must  be  pre- 
sumed that  the  party  knew  he  wsi 
commiiting  an  unlawful  act. 

Where  several  persons  were  jointly 
interested  in  a  stage-coach,  and  there 
was  a  partnership  fund,  out  of  which 
expenses  were  first  to  be  paid,  and 
the  residue  divided  amongst  them: 
— Held,  that  one  of  them,  against 
whom  damages  and  costs  had  hem 
recovered  in  an  action  brought  by  a 
party  to  whom  damage  was  done  by 
the  n^ligent  driving  of  the  coach, 
could  not  recover  against  another 
proprietor  his  proportion  of  such  da> 
nMges  and  costs.      Pearson  v.  Sktl- 
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See  Courts  of  Requests  Acts. 
(1).  O/Pw^r. 

Where  a  plaintifT  sue*  it  fanta 
pauperU,  and  recovers  only  a  farthing 
damages,  he  is  entitled  to  have  his 
costs  taxed  in  the  usual  way,  and  is 
not  merely  entitled  to  costs  out  of 
pocket. 

Where  there  are  several  issues,  on 
one  of  which  only  the  plaintiff  suc- 
ceeds at  the  trial,  the  plaintiff  is  only 
entitled  to  the  costs  of  such  parts  of 
the  briefs,  and  of  such  of  the  witnesses, 
as  were  necessary  for  the  issue  on 
which  he  succeeded. 

Where,  in  an  action  by  the  plaintiff 
in  formA  pauperis  against  several  de- 
fendants, a  verdict  is  found  for  some 
of  ibem,  they  are  not  entitled,  under 
the  rule  of  Hilary  Term,  2  WUl.  4, 
s.  74  to  have  theii  costs   deducted 
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from  the  plaintiff's  costs,  because  they 
would  not  be  entitled  in  such  a  case 
to  receive  costs  from  the  plaintiff. 
Gougenheim  v.  Lane,  ISG 

(2).  Double  Costs. 

A  justice  of  the  peace  is  not  enti- 
tled to  have  a  suggestion  entered  on 
the  roll,  that  the  action  was  brought 
against  him  for  an  act  done  by  him  as 
a  justice  of  the  peace,  in  order  to  ob- 
tain double  costs. 

Semble,  that  a  justice  of  the  peace 
is  entitled  to  double  costs  on  discon- 
tinuance before  trial,  under  the  7  Jac, 
1,  c.  5.     Fosbrookev.  Holt,         205 

(3).  Under  48  Geo.  8,  c.  46. 

1.  The  plaintiff  arrested  the  defen- 
dant for  42/.  5s,  money  lent,  and 
proved  on  the  trial  admissions  of  the 
loan  of  1 8/.,  for  which  amount  she 
had  a  verdict.  On  a  motion  to  allow 
the  defendant  his  costs  under  the  sta- 
tute 43  Geo.  3,  c.  46,  s.  3,  it  appear- 
ed from  the  plaintiff^s  affidavit,  that 
she  had  lent  the  defendant  sums  of 
money  at  different  times,  amounting 
to  the  sum  for  which  he  was  arrested, 
but  it  did  not  appear  that  she  had 
any  witness  to  or  evidence  of  such 
loans,  beyond  the  defendant's  admis- 
sions as  proved  on  the  trial.  The 
defendant  swore  that  she  had  lent 
him  only  1/.  The  Court,  although 
believing  from  the  affidavits  that  the 
whole  sum  was  due,  and  that  the  de- 
fendant's affidavit  was  false,  held, 
that  as  the  plaintiff  could  have  had 
no  reasonable  ground  to  expect  that 
she  could  recover  the  whole  debt  for 
which  she  made  the  arrest,  the  defen- 
dant was  entitled  to  his  costs  under 
the  statute.     Lewis  v.Ashton,      493 

2.  After  a  defendant  had  been  ar- 
rested for  200/.  by  an  attorney,  be 
applied  to  have  the  plaintiff's  bill 
taxed,  which  was  ordered,  upon  the 
t£rms  of  the  plaintiff  being  at  liberty 


to  sign  judgment  for  the  amount 
taxed,  and  the  defendant  undertaking 
to  pay  that  amount  and  the  costs  of 
the  action  ;  the  Master  allowed  upon 
taxation  149/.  only,  but  disallowed 
60/.  actually  expended  by  the  plain- 
tiffin  preparing  briefs,  &c.  in  great 
haste,  by  the  defendant's  direction, 
upon  which  extra  charges  were  made 
by  the  copyists : — Held,  first,  that  the 
plaintiff  had  a  probable  cause  for  the 
arrest ;  and,  secondly,  that  the  defen- 
dant was  estopped  by  the  terms  of 
the  order  from  complaining  of  the 
arrest.  Watkins  v.  O'Gorman  Ma^ 
hon,  722 

(4).  On  New  Assignment. 

In  case,  the  defendant  pleaded  the 
general  issue,  aiid  ju8ti6ed  under  a 
right,  which  the  plaintiff  traversed. 
I'he  plaintiff  afterwards  obtained  an 
order  to  amend  upon  payment  of 
costs,  and  withdrew  the  traverse,  and 
new  assigned  excess;  the  defendant 
confessed  the  new  assignment,  and 
withdrawing  so  much  of  the  general 
issue  as  applied  to  that  part  of  the 
declaration  new  assigned,  paid  into 
Court  10/.,  which  the  plaintiff  took 
out.  The  Master  allowed  the  plain- 
tiff the  costs  of  the  writ,  and  of  the 
new  assignment  and  subsequent  pro- 
ceedings, but  gave  the  defendant  the 
other  costs,  and  the  general  costs  of 
the  cause: — Held,  that  tlie  Master 
was  right. 

Quaere,  whether  the  plaintiff  was 
not  entitled  to  some  portion  of  the 
declaration,  if  it  could  be  ascertained? 
Griffiths  V.  Jones,  731 

COURT  OF  REQUESTS  ACTS. 

1.  A  defendant  is  not  entitled  to 
enter  a  suggestion  for  double  costs 
under  the  Middlesex  County  Court 
Act,  23  Geo.  2,  c.  33,  where  the  debt 
is  reduced  below  the  sum  of  40^.  by 
a  set-off.  Jenkinson  v.  Morton,    300 

2.  If  a  defendant  seeks  to  enter  a 
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suggestion  to  deprive  the  plaintiff  of 
costs,  on  the  ground  that  the  action 
ought  to  have  been  brought  in  a  Court 
of  Requests,  he  cannot  at  the  same 
time  have  the  costs  of  issues,  which 
have  been  found  in  his  favour,  taxed 
for  him  in  the  superior  Court. 

A  Court  of  Requests  Act  required 
that  persons  inhabiting  within  the 
town  o£  Birmingham,  or  using  or  fre- 
quenting  the  markets  there,  or  work- 
ing or  seeking  a  livelihood,  or  in  any 
way  trading  or  dealing  within  the 
same,  should  be  sued  for  debts  under 
5L  in  the  Court  of  Requests : — Held, 
that  such  *'  using  or  frequenting  the 
markets,"  or  **  trading  or  dealing," 
must  be  for  the  purpose  of  substan- 
tially obtaining  thereby  the  party's 
whole  livelihood.     Jenks  v.  Taylor^ 

578 

S.  A  Court  of  Requests  Act  de- 
prived of  costs  a  plaintiff  who  should 
not  recover  to  the  amount  of  51. 
against  a  defendant  resident  within 
its  jurisdiction : — Heldf  that  the  act 
applied  to  a  case  where  such  defen- 
dant pleaded  payment  into  Court,  and 
the  plaintiff  replied  damages  ultra, 
and  recovered  on  that  issue  less  than 
5L     Bernard  v.  Turner,  580 

COVENANT  FOR  TITLE. 

See  Vendor  and  Purchaser. 

CUSTOM  OF  THE  COUNTRY. 
See  Landlord  and  Tenant,  2. 

CUSTOMS  ACTS. 

The  condition  of  a  recognizance  to 
pay  the  seizing  officer  the  costs  occa- 
sioned by  a  claim,  is  broken  by  the 
non-payment  to  the  seizing  officer  of 
the  general  costs  of  resisting  the  claim, 
though  such  costs  are  not  incurred 
personally  by  the  seizing  officer.  Rex 
V.  Bullock,  726 


DEVASTAVIT. 

If  a  defendant  executor  plead  to 
the  action,  and  do  not  plead  pUne 
administravit,  the  judgment  against 
him  is  evidence  of  a  devastavit ;  and 
if,  after  the  production  of  such,  judg- 
ment, upon  a  scire  fieri  inquiry,  the 
sheriff  returns  nulla  bona  testaioris, 
the  Court  will  quash  the  return,  and 
award  a  new  scire  fieri  inquiry.  Pal- 
mer V.  Waller,  689 

DEVISE. 

1.  A  testator  devised  certain  real 
estates  to  trustees  and  their  heirs, 
upon  trust  that  his  daughter  M. 
should,  until  she  should  attain  the 
age  of  twenty-one,  if  sole  and  un- 
married, receive  out  of  the  rents  and 
profits  an  annuity  of  60/.,  and  that  she 
should  thereafter  and  until  she  at- 
tained thirty- one,  if  sole  and  unmar- 
ried, receive  an  annuity  of  40/. ;  but 
in  case  his  said  daughter  should  marry 
without  the  consent  of  his  trustees, 
then  she  should  be  paid  only  an  an- 
nuity of  502.,  for  her  sole  use,  and 
that  the  estates  should  immediately 
upon  the  marriage  be  in  trust  for  the 
children  of  his  daughter  Af.,  as  tenants 
in  common  in  tail ;  and  for  default  of 
such  issue,  in  trust  for  his  the  testa- 
tor's sister  S,  and  her  heirs  for  ever : 
provided  always,  tliat  in  case  his  said 
daughter  AT.  should  marry  with  the 
consent  of  the  trustees,  it  should  be 
lawful  for  them  to  settle  the  estates 
upon  M,  and  her  husband  for  their 
joint  lives  and  the  life  of  the  survivor, 
with  remainder  to  the  issue  of  the 
body  of  his  said  daughter,  in  such 
shares  and  proportions  as  the  trustees 
should  appoint,  and  in  default  of  such 
appointment  in  such  shares  and  pro- 
portions as  were  thereinbefore  limited. 
M,  married  with  the  consent  of  the 
trustees  (upon  which  occasion  a  set- 
tlement was  made  pursuant  to  the 
will)  and  died  without  issue: — Held, 
that  the  remainder  to  S,  was  con- 
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ditional,  depending  on  ilf.'j  marriage 
mihotU  consent;  and  that  M,  having 
married  with  consent,  the  remainder 
to  S.  failed,  although  A/,  died  with- 
out issue.  Toldervy  v.  Coltf  i50 
2.  A  testator  by  his  will  devised 
different  estates,  consisting  of  houses 
and  land,  to  different  devisees,  (some 
of  whom  were  of  his  own  name),  to 
some  in  fee,  and  to  others  for  life 
only ;  and  by  a  residuary  clause,  de* 
vised  all  the  rest,  residue,  and  re- 
mainder of  his  messuages,  land,  &c., 
not  thereinbefore  disposed  of,  to  his 
wife,  her  heirs,  executors,  administra- 
tors, and  assigns  for  ever.  The  fol- 
lowing clauses  were  added  by  the  tes- 
tator, immediately  before  executing 
the  will — "  I  do  further  give  to  my 
wife,  this  house  wherein  I  now  live; 
also  tlie  cottage,  and  all  the  building, 
cattle,  and  everything  belonging  to  me 
in  and  about  this  house." — "  I  also  en- 
tail my  land  to  the  Spencers'  male 
heir  so  long  as  one  shall  remain." 
The  testator's  own  name  was  Spencer : 
— Heldy  that  the  devise  to  the  wife  of 
the  residue  was  not  affected  by  the 
subsequent  specific  devise,  or  by  the 
devise  to  the  Spencers'  male  heir ;  that 
the  devise  of  the  residue  and  the 
specific  devise  to  the  wife,  were  not 
inconsistent,  and  might  both  stand  to- 
gether ;  and  that  the  clause  as  to  the 
entail,  was  either  unintelligible,  or  in- 
applicable to  the  property  devised  to 
the  wife.  Doe  d.  Spencer  v.  Ped^ 
Uy,  662 

DISTRESS. 

1 .  A  landlord  is  liable  to  some  da- 
mages, in  an  action  on  the  case  for  an 
excessive  distress,  where  the  excess 
consists  wholly  in  seizing  growing 
crops,  the  probable  produce  of  which 
is  capable  of  being  estimated  at  the 
time  of  the  seizure;  but  the  measure 
of  damages  is  not  the  value  of  the 
crops,  but  the  inconvenience  and  ex- 
pense which  the  tenant  sustains  in 


being  deprived  of  the  management  of 
them,  or  which  he  is  put  to  in  pro- 
curing sureties  to  a  larger  amount 
than  he  would  otherwise  have  been, 
in  replevying  the  crops. 

An  action  is  not  maintainable  for 
distraining  beasts  of  the  plough,  when 
there  is  no  other  sufficient  subject  of 
distress  on  the  premises  besides  grow- 
ing crops.     Piggott  V.  Birtles,     441 

2.  By  the  6th  section  of  the  57 
Geo.  d,  c.  93,  it  is  enacted,  that 
"  every  broker,  or  other  person,  who 
shall  make  and  levy  any  distress  what- 
soever, shall  give  a  copy  of  his  charges, 
and  of  all  the  costs,  &c.,  of  any  dis- 
tress, to  the  person  on  whose  goods 
and  chattels  any  distress  is  levied :" — 
Heldf  that  a  landlord  who  does  not 
personally  interfere  in  the  distress,  is 
not  liable  for  the  neglect  of  the  broker 
employed  by  him  to  make  a  distress, 
in  not  delivering  a  copy  of  the  charges 
of  the  distress.  Hart  v.  Leach^     560 

3.  The  overplus^  which  by  the  stat. 
%  WilU  4*  ^fary^  sess.  1,  c.  5,  s.  2, 
is  directed  to  be  left  in  the  hands  of 
the  sheriff,  under-sheriff,  or  constable, 
on  a  distress,  for  the  owner's  use, 
means  the  overplus  after  payment  of 
the  rent  and  of  the  reasonable  charges. 
Therefore,  in  an  action  on  the  case 
for  not  leaving  the  overplus  in  the 
hands  of  the  sheriff,  &c.,  for  the 
plaintiff's  use,  the  plaintiff  may  ques- 
tion the  reasonableness  of  the  charges. 

And  where  the  plaintiff  herself  re- 
ceived from  the  broker  the  balance 
remaining  afler  payment  of  the  rent 
and  the  actual  charges,  making  no  ob- 
jection as  to  their  reasonableness: — 
Held,  that  it  was  a  question  for  the 
jury  whether  she  accepted  such  ba- 
lance in  satisfaction,  and  if  not,  whe- 
ther it  was  sufficient  to  satisfy  the 
real  balance :  but  that  it  was  not  cor- 
rect to  lay  it  down  as  matter  of  law, 
that  such  payment  and  receipt  sub- 
stantially satisfied  the  requisitions  of 
the  statute.     Lyon  v.  TomkieSf   603 


778 


EJECTMENT. 


EVIDENCE. 


4.  Salt  was  manufactured  and  pub- 
licly sold  at  certain  salt  works,  and 
carried  away  in  boats  of  the  pur- 
chasers, which  came  for  the  purpose 
of  being  loaded  with  it  into  a  cut  or 
canal  on  the  premises,  communicating 
with  a  public  navigation.  The  boat 
of  the  plaintiff*,  an  alkali  manufac- 
turer, was  lying  in  this  cut  or  canal 
for  the  purpose  of  receiving  and  car- 
rying away  salt  bought  by  him  for  the 
purposes  of  his  manufacture: — Held, 
{Parke,  B.,  dissentiente),  that  she  was 
not  privileged  from  distress  for  ar- 
rears of  an  annuity  issuing  out  of  the 
land  on  which  the  salt  works  were 
erected,  and  granted  by  the  manu- 
facturer and  seller  of  the  salt.  MtU' 
pratt  V.  Gregory,  633 

5,  A  lessee  of  one  hundred  acres 
of  land  accepted  the  lease  and  entered 
upon  the  land.  Upon  his  entry  he 
found  eight  acres  in  the  possession  of 
a  person  entitled  under  a  prior  lease 
from  the  lessor,  and  that  person  kept 

Essession  of  the  eight  acres,  until 
If  a  year's  rent  became  due,  and  ex- 
cluded the  lessee  from  the  enjoyment 
during  that  period,  the  lessee  con- 
tinuing in  possession  of  the  remainder. 
It  appeared  from  the  dates  of  and  aver- 
ments in  the  pleadings,  that  the  prior 
lease  was  for  a  term  extending  be- 
yond the  duration  of  the  latter  lease: 
— Held,  on  error,  (reversing  the  judg- 
ment of  the  Court  of  Exchequer),  that 
the  latter  demise  was  wholly  void  as 
to  the  eight  acres  ;  and  that  the  rent 
was  not  apportionable,  and  the  lessor 
was  not  entitled  to  distrain  for  the 
whole  rent  or  any  part  of  it.  Neale 
V.  Mackenzie,  747 

EJECTMENT. 

I.  Service  of  Declaration — On  whom. 

An  affidavit,  stating  that  a  copy  of 
the  declaration  in  ejectment  had  been 
delivered  to  a  servant  of  the  tenant 
in  possession,  who  was  left  in  care  of 


the  premises,  is  insufficient  to  move 
for  judgment  against  the  casual  ejec- 
tor, and  the  Court  will  not  even  grant 
a  rule  to  shew  cause  on  such  an  affi- 
davit.    Doe  d.  Ready.  Roe,         633 

II.  Notice  under  1  G.  4,  r.  87. 

A  notice  given  by  a  landlord  io 
ejectment,  under  the  1  Geo.  4,  c.  87, 
s.  1,  signed  "J,B.,  agent  for  the 
plaintiff"  is  sufficient. 

Such  a  notice  is  sufficient,  although 
it  only  requires  the  tenant  to  appear 
and  be  made  defendant,  and  find  such 
bail,  &c.,  "  and  for  such  purposes  as 
are  specified  in  the  act  of  Parlia- 
ment,** without  going  on  to  state  those 
purposes  in  detail.  Doe  d.  Beard  v. 
Roe,  360 

III.  In  particular  cases — For  tin- 
bound, 

A  consent- rule,  in  ao  ejectment  for 
lands  and  mines,  by  which  the  party 
appeared  to  defend  for  "  a  certain 
tin-bound,  (setting  out  its  abuttals), 
containing  a  certain  mine,  &c ,"  was 
held  insufficient,  on  the  ground  that 
ejectment  will  not  lie  for  a  tin-bound. 

The  defence  should  be  for  the  mine 
which  the  defendant  is  working  under 
the  tin-bound.  Doe  d.  Earl  offal- 
mouth  V.  Alder  son,  2 1 0 

EVIDENCE. 

See  Bills  and  Notes,  II.  IV. 

I .  A  broker  gave  the  following 
bought  and  sold  notes : — 1 .  "  We  have 
this  day  bought  for  your  use,  from  •/. 
O.  B,  1 00  tons  dry  palm  oil,  at  3 1  /.  1  Os, 
per  ton,  to  be  taken  from  the  quay  at 
landing  weights,  with  customary  al- 
lowances, &c.,  in  cash  at  fourteen 
days  from  deHvery,  less  2j  per  cent, 
discount :  the  above  oil  to  be  de- 
livered from  the  Speedy  or  Charlotte, 
expected  to  arrive  about  November 
or  December  next."  2.  "  We  have 
this  day  sold  for  your  use,  payment 
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in  fourteen  days  by  cash,  less  2|  per 
cent,  discount,  from  delivery,  100 
tons  dry  palm  oil,  at  31/.  lOs,  per 
ton,  ex  Speedy  and  Charlotte  to  ar- 
rive :" — Held,  that  evidence  of  mer- 
cantile usage  was  admissible  to  ex- 
plain all  the  variances  between  these 
notes ;  and  that,  being  so  explained, 
the  variances  were  not  material,  and 
did  not  avoid  the  contract.  Bold  v. 
Rayner,  S49 

2.  Assumpsit  for  goods  (a  machine) 
sold  and  delivered : — Heldt  that  the 
defendant  might  shew  under  the  ge- 
neral issue,  that  the  machine  was  ma- 
nufactured by  the  plaintiff  for  the  de- 
fendant, under  a  condition  that  if  it 
did  not  work,  nothing  should  be  paid 
for  it ;  that  it  could  not  be  made  to 
work,  and  that  it  was  useless  to  the 
defendant. ' 

Held,  also,  that  although  the  ma- 
chine was  not  proved  to  have  been 
returned  to  the  plaintiff,  he  was  not 
entitled  to  any  damages  on  the  quan- 
turn  valebat,  without  shewing  some 
new  implied  contract  arising  from 
the  defendant's  dealing  with  the  goods. 
Grounsell  v.  Lamb,  352 

3.  A  horse  having  been  killed  by 
falling  down  an  old  shaft  of  a  mine 
which  had  not  been  sufficiently  co- 
vered over,  the  owner  of  the  horse 
charged  a  person  who  was  in  the  pos- 
session of  a  mine  near  to  the  spot 
with  being  also  in  possession  of  that 
shaft.  The  latter  denied  that  the 
shaft  was  his,  but  said  that  if  a  miners' 
jury  were  called,  and  they  should  say 
that  the  shaft  was  his,  he  would  pay 
for  the  horse.  A  miners*  jury  was 
accordingly  called,  and  they  found  in 
writing  that  the  shaft  was  his : — Held, 
that  this  finding  of  the  jury,  coupled 
with  his  declaration,  was  admissible 
in  evidence  against  him  in  an  action 
on  the  case  to  recover  compensation 
for  the  loss  of  the  horse. 

Held,  also,  that  as  the  document  in 
question  did  not,  on  the  face  of  it, 


appear  to  be  an  award,  it  need  not  be 
stamped  as  an  award.  Sybray  v. 
White,  485 

4.  An  attorney  is  not  compellable 
to  state,  when  examined  as  a  witness, 
whether  a  document  shewn  to  him  by 
his  client,  in  the  course  of  a  profes- 
sional interview,  was  then  in  the  same 
state  as  when  produced  on  the  trial; 
e.  g»  whether  it  it  was  then  stamped 
or  not.      WheatUy  v.  Williams,    533 

5.  Covenant  on  a  mortgage  deed. 
Pleas — lion  est  factum,  and  that  the 
deed  had  been  fraudulently  altered 
after  its  execution,  by  A.,  one  of  the 
attesting  witnesses.  The  execution  of 
the  defendant  appeared  to  be  attested 
by  two  witnesses,  A.  and  B.  A.  was 
dead.  B»,  being  called,  denied  all 
recollection  of  having  attested  the 
deed,  and  doubted  the  genuineness  of 
his  own  and  the  defendant's  signa- 
tures. The  handwriting  of  A,  and 
of  the  defendant  was  then  proved  by 
other  witnesses.  It  appeared  that  the 
sum  secured  was  written  over  an 
erasure: — Held,  that  the  defendant 
could  not  give  evidence  of  declara- 
tions by  A,,  tending  to  shew  that  he 
had  forged  or  fraudulently  altered 
the  deed.     Stobartw,  Dryden,     615 

EXECUTION  OF  DEED. 

See  Evidence,  5. 

FACTOR. 

See  Principal  and  Factor. 

FALSE  REPRESENTATION. 

Action  against  the  defendant  for 
falsely  representing  that  the  life  in- 
terest of  yf.  B.  in  certain  trust  funds, 
of  which  the  defendant  was  trustee, 
was  charged  with  only  three  annuities, 
whereby  the  plaintiff  was  induced  to 
advance  a  sum  of  money  for  the  pur? 
chase  of  an  annuity  from  A.  B.,  se- 
cured by  his  bond,  &c.,  and  also  by 
an  assignment  of  such  trust  funds ; 
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whereas  the  defendant,  at  the  time  he 
made  such  representation,  well  knew 
that  the  same  funds  were  also  charged 
with  a  mortgage  for  20,000/.  It  ap- 
peared on  the  trial  that  the  represen- 
tation in  question  was  made,  if  at  all, 
by  parol : — Lord  Abtnger,  C.  B.,  and 
Gumey^  B.,  were  of  opinion  that  this 
was  a  representation  concerning  or 
relating  to  the  credit  and  ability  of 
ji.  B.,  so  as  to  come  within  the  9  Geo. 
4,  c.  14,  s.  6;  Parke,  B.,  and  Alder- 
son,  B.,  were  of  opinion  that  it  was 
not.     Lyde  v.  Barnard,  101 

GOODS  SOLD  &  DELIVERED. 

See  Pleading,  I.  3;  II.  1. 

1.  The  plaintiff  agreed  to  let  (or 
lend)  the  defendant  a  musical  snuff- 
box, on  the  understanding  that  if  it 
were  damaged,  the  defendant  was  to 
have  it  and  pay  for  it;  and  31,  lOs. 
was  to  be  taken  as  its  value.  The 
defendant  received  the  box  accord- 
ingly, and  it  was  damaged  while  in 
his  possession : — Held,  that  the  plain- 
tiff was  entitled  to  maintain  an  action 
for  goods  sold  and  delivered  to  reco- 
ver  the  3L  lOs,      Bianchi  v.  Nash^ 
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2.  A,,  a  dealer  in  china,  being  in- 
solvent, assigned  his  business  and 
his  stock  in  trade  to  his  brother  B,, 
who  was  a  carver  and  gilder,  and  en- 
tered into  a  composition  with  his  cre- 
ditors to  pay  them  5s,  in  the  pound ; 
his  brother  B,  undertaking  to  pay 
2s,  6d,  in  the  pound,  and  he  himself 
the  remainder.  A,  continued  to  man- 
age the  business  in  the  shop  for  his 
brother,  B.*s  wife  occasionally  going 
there,  and  B.*s  name  appearing  over 
the  door.  One  of  A,*s  creditors  ap- 
plied to  him  at  that  shop,  and  pressed 
for  payment  of  his  share  of  the  com- 
position. A,  offered  a  bill  of  ex- 
change in  payment,  on  which  the 
brother's  name  had  been  put,  but 
without  his  authority,  as  indorser,  and 


as  the  amount  exceeded  the  amount 
due  for  the  composition.  A.,  and 
B,'s  wife,  who  was  then  in  the  shop, 
proposed  that  goods  should  be  sup- 
plied to  the  shop  for  the  amount  of 
the  balance,  which  was  agreed  to, 
and  goods  were  accordingly  sent  to 
the  amount  of  the  balance.  The 
bill  having  been  dishonoured,  B, 
was  sued,  and  pleaded  that  he  never 
indorsed  the  bill,  and  that  no  notice 
of  dishonour  had  been  given  to  him; 
and  the  jury  found  both  those  issues 
in  his  favour.  Evidence  was  given 
that  B.  had  held  himself  out  as  re- 
sponsible for  all  orders  given  at  that 
shop.  The  jury  found  that  A»  had 
a  general  authority  to  buy  goods  for 
B,,  and  that  the  plaintiff  did  not  sell 
the  goods  on  the  credit  of  the  bill 
alone,  but  on  the  credit  of  ^. : — Held, 
that  the  value  of  the  goods  sent  was 
recoverable  on  a  count  for  goods  sold 
and  delivered,  in  the  action  against  B, 
Rose  V.  Edwards^  734 

INFANT. 
See  Warbant  of  Attorney. 

INSURANCE. 

A  suppression  or  false  representa- 
tion of  facts,  material  to  be  known 
by  the  insurers,  vitiates  a  policy  of 
insurance,  although  it  was  in  answer 
to  a  parol  inquiry,  and  the  policy  is, 
by  the  articles  of  the  insurance  office, 
to  be  void  on  false  answers  being 
given  to  certain  written  inquiries. 

Therefore,  where  a  party,  going  to 
insure  her  life  for  two  years,  gave 
false  answers  to  verbal  inquiries  whe- 
ther she  had  effected  similar  insur- 
ances at  other  offices: — Held,  that 
the  policy  was  thereby  avoided. 

Quiere,  whether  a  party  may  in- 
sure his  life  for  the  benefit  of  another, 
who  provides  the  funds  to  pay  the 
premiums,  and  intends  to  take  the 
benefit  of  the  policy.  Wainnrigki 
V.  Bland,  32 


INTEREST. 
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INTEREST. 
See  Attoeney,  IV. 

IRELAND. 

Ireland  is  still  a  place  beyond  the 
seas,  within  ^tAnne,  c.  16,  s.  19,  not- 
withstanding the  Act  of  Union,  and 
the  d  &  4  WUl.  4,  c.  42,  a.  7.  Lane 
V.  Bennett,  70 

LANDLORD  AND  TENANT. 

1.  Ejectment  for  a  forfeiture.  A., 
by  an  agreement  in  writing,  let  to  B. 
a  house  at  the  rent  of  60/.  a  year,  to 
be  paid  quarterly;  and  B.  agreed, 
within  three  calendar  months,  to 
erect  a  shop-front,  and  otherwise  re- 
pair, paint,  paper,  and  white-wash 
the  house.  And  it  was  further  agreed, 
that,  if  ^.  did  not  erect  the  shop-front 
within  three  months,  it  should  be 
lawful  for  A.  or  his  agents  to  retake 
possession  of  the  premises,  and  the 
agreement  should  be  null  and  void. 
B»  continued  in  the  possession  of  the 
premises,  and  enlarged  the  window, 
but,  as  the  plaintiff  contended,  did 
not  erect  a  shop-front.  It  appeared 
also,  that,  after  a  quarter's  rent  had 
become  due,  and  after  the  expiration 
of  three  months  from  the  date  of  the 
agreement,  A.'s  son,  the  father  being 
too  ill  to  attend  to  business,  made  a 
demand  of  a  quarter's  rent,  which  B. 
offered  to  pay,  if  he  would  indemnify 
him  for  a  sum  which  he  had  paid  as 
a  penalty  to  A.*s  lessor  for  carrying 
on  a  trade  in  the  premises,  which  was 
refused.  At  the  trial,  -B.,  the  defen- 
dant, contended  that  he  had  made  a 
shop-front  which  answered  the  pur- 
poses of  his  trade;  and  he  offered  to 
shew  that  A,  held  the  premises  under 
a  lease  from  C,  which  contained  a 
clause  imposing  a  penalty  upon  the 
lessee,  if  he  allowed  a  trade  to  be 
carried  on  upon  the  premises ;  from 
which  it  was  to  be  inferred  that  the 
words  ihop-frontf  in  the  agreement, 

VOL.  I. 


were  used  in  a  peculiar  sense;  but 
this  evidence  was  rejected: — Held, 
that  such  evidence  was  clearly  inad- 
missible to  explain  the  meaning  of 
the  words  shop-front,  in  the  agree- 
ment. 

Held,  also,  it  not  having  been 
proved  that  A.  himself  had  bad  any 
notice  of  the  nature  of  the  alterations, 
that  the  son  had  not  sufficient  autho- 
rity to  waive  the  forfeiture. 

Qu<!ere,  whether  the  demand  of  rent 
which  became  due  subsequent  to  a 
forfeiture,  amounts  to  a  waiver  of  the 
forfeiture. 

Held,  also,  that  the  proviso  in  the 
agreement,  that  it  should  become 
''  null  and  void,"  made  it  a  lease  void- 
able only  at  the  election  of  the  lessor. 
Doe  d.  Nash  v.  Birch,  402 

2.  A  custom  of  the  country,  by 
which  the  tenant  of  a  farm,  cultivat- 
ing it  according  to  the  course  ot'good 
husbandry,  is  entitled,  on  quitting*  to 
receive  from  the  landlord  or  incoming 
tenant  a  reasonable  allowance  for 
seeds  and  labour  bestowed  on  the 
arable  land  in  the  last  year  of  the 
tenancy,  and  is  bound  to  leave  the 
manure  for  the  landlord,  if  he  will 
purchase  it, — is  not  excluded  by  a 
stipulation  in  the  lease  under  which 
he  holds,  that  he  will  consume  three- 
fourths  of  the  hay  and  straw  on  the 
farm,  and  spread  the  manure  arising 
therefrom,  and  leave  such  of  it  as 
shall  not  be  so  spread  on  the  land  for 
the  use  of  the  landlord,  on  receiving 
a  reasonable  price  for  it.  Hutton  v. 
Warren,  466 

3.  A  tenant  of  a  farm  required 
that  his  rent  might  be  reduced;  the 
landlord  refused :  whereupon  the  te- 
nant gave  a  notice  to  quit  at  Michael- 
mas, 1884.  It  was  afterwards  agreed 
that  he  should  continue  to  hold  on  at 
a  reduced  rent,  the  notice  continuing 
in  force,  until  Michaelmas,  1835. 
Before  that  time  arrived,  the  tenant 
offered  to  continue  on  aft  tenant  at  a 


F  P  F 


M.  W. 


782  LANDLORD  AND  TENANT. 


LEASE. 


certain  rent,  whereupon  the  landlord's 
agent  wrote  a  letter,  stating  that  the 
landlord  had  directed  him  to  inform 
the  tenant,  that  he  could  only  con- 
sent to  his  offer  as  to  the  rent,  from 
Michaelmas  next  to  Michaelmas^ 
1 8d6 ;  provided  he,  the  lessor, 
'*  could  not  find  a  tenant  for  it  al  the 
rent  it  appeared  to  him  (the  agent) 
to  be  worth,  by  the  \st  of  August.** 
One  C  having  applied  for  the  farm, 
the  tenant  refused  to  allow  him  to  go 
over  it,  and  C  made  no  offer: — 
Held,  that  it  was  an  implied  condi- 
tion of  the  agreement,  that  the  tenant 
should  allow  persons  applying  for  the 
farm  to  go  over  it ;  and  that  condi- 
tion not  having  been  performed  by 
him,  the  contract  was  at  an  end. 
Doe  d.  Marquis  of  Hertford  v.  Hunt, 
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4.  A  tenant  who  occupied  a  house  as 
tenant  from  year  to  year,  entered  into 
the  following  agreement  with  his  land- 
lord :— "  1831,  Sept,  2.  S,  S.  (the  te- 
nant) purchased  an  estate  in  the  pa- 
rish of  Corbey,  bought  of  7?.  G,  (the 
landlord)  at  the  sum  of  100/.  Re- 
ceived on  account,  lOs.  Mr.  R,  G, 
is  willing  to  let  the  sum  lie,  by  pay- 
ing 4  per  cent.*'  Held,  that  as  there 
was  an  implied  condition  in  the  con- 
tract that  the  landlord  should  make 
out  a  good  title,  the  agreement  for 
the  purchase  did  not  operate  as  a 
surrender  of  the  tenancy  by  operation 
of  law. 

A  tenant  from  year  to  year,  who 
had  agreed  to  buy  his  landlord's  es- 
tate, having  remained  in  possession 
for  several  years  without  paying  either 
rent  or  interest  on  the  purchase  mo- 
ney, the  agent  of  the  lessor  applied  to 
him  to  give  up  possession.  To  which 
he  answered  "  that  he  had  bought  the 
property,  and  would  keep  it,  and  had 
a  friend  who  was  ready  to  give  him 
the  money  for  it :"— /^eW,  that  this 
was  no  disclaimer;  because  it  was 
not  a  claim  to  hold  the  estate  on  a 


ground  necessarily  inconsistent  with 
the  continuance  of  the  tenancy  from 
year  to  year.   Doe  d.  Gray  v.  Stanion, 
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(1).  By  Incumbent, 

If  an  incumbent  contract  to  let 
lands  belonging  to  the  benefice  for  a 
term  of  years,  his  resignation  of  the 
living  during  the  term  is  a  breach  of 
his  contract. 

A  contract  provided,  that  a  lease 
should  be  drawn,  prepared,  and  ex- 
ecuted at  the  sole  expense  of  the  les- 
sor. In  an  action  on  the  agreement 
by  the  lessee : — Held,  that  it  was  not 
necessary  to  aver  that  a  lease  was 
tendered  to  the  lessor  for  execution. 

The  declaration  set  out  the  agree- 
ment in  terms ;  it  contained  words  of 
present  demise  for  fourteen  years,  but 
stipulated  also  for  the  execution  of  a 
future  lease: — Held,  that  the  decla- 
ration need  not  allege  expressly  what 
the  agreement  amounted  to  in  law — 
whether  it  was  an  actual  demise,  or 
only  an  agreement  for  a  demise. 
Price  v.  Williams,  6 

(2).  Inspection  of  by  Lessor, 
Where  a  lease  is  executed  by  both 

m 

the  lessor  and  lessee,  and  the  lessee 
assigns  it  by  way  of  mortgage,  the 
lessor,  having  no  counterpart,  is  en- 
titled, on  an  ejectment  brought  for  a 
forfeiture,  to  compel  the  mortgagee 
to  allow  an  inspection,  and  give  a 
copy  of  the  lease.  Doe  d.  Morris  v. 
Roe,  207 

(3).  For  Lives,  duration  of. 

By  an  indenture  of  lease  certain 
premises  were  demised  to  M.  E,  and 
her  heirs,  habendum  to  her  and  her 
heirs  for  and  during  the  natural  lives 
o^M,E,*s  son,  J.E,,  her  daughter  3/. 
E.,  and  A.  E*s  granddaughter,  and 
the  life  of  the  survivor  of  tLhero.  A, 
E,  had  a  daughter,  but  he  had  not 
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any  granddaughier  at  the  time  of 
making  ilie  inJfLiture,  nor  previously 
thereto,  (iiougli  subsequently  lie  had 
several  granddaughters : — Held,  that 
the  lease  was  good  for  the  lives  of 
J.  E.  and  M.  E.  only.  Doe  A.  Pern- 
berton  and  Otkert  v.  Ednardi,     553 

LEGACY  DUTY. 
ExecutorE  cannot  be  called  upon 
to  pay  legacy  duty  upon  the  whole  of 
a  residue  bequeathed  to  ihem  in  trust 
to  divide  the  iniereat  "  among  poor 
pious  persons,  in  ten  or  fifteen  pounds, 
as  Ihey  should  see  fit."  Attorney- 
General  V.  Naih  and  Otheri,        2S7 

LIBEL. 
In  libel,  one  of  the  counts  set  forth 
the  following  passage  of  a  letter  from 
the  defendant  to  one  P. — "  I  have 
reason  to  suppose  that  many  of  the 
JUitrert  of  which  I  have  been  robbed 
are  growing  upon  your  premises," 
(thereby  meaning  that  the  plaioiifT 
had  been  guilty  of  larceny,  and  had 
stolen  from  the  defendant  certain 
plants,  roots,  andjloirert  of  the  defen- 
dant, and  had  unlawfully  disposed  of 
them  to  P.,  and  unlawfully  placed 
them  in  P.'s  garden).  The  previous 
part  of  the  letter  stated,  that  the 
plaintifiT,  whom  P.  had  taken  into  his 
employ  as  a  gardener,  had  been  in 
the  defendant's  service  in  the  same 
ca|>acity,  and  had  been  discharged  for 
dialionesty : — Held,  on  error,  tliai  the 
innuendo  was  not  too  large,  and  that 
the  count  was  good.  fVilliams  v. 
Gardiner,  24S 

LIMITATIONS,  STATUTE  OF. 
1.  A  declaration  by  an  executrix 
staled,  that,  after  the  death  of  the 
testator,  to  wit,  on  the  1st  of  October, 
183^,  the  defendant  was  indebted  to 
llie  plaintiff,  as  executrix,  in  11^  for 
goods  sold  and  delivered  by  the  tes- 
tator in  his  lifetime  to  the  defendant. 
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I  and  in  consideration  thereof,  and  that 
plaintiff,  as  executrix,  had  agreed  with 
the  defendant  to  accept  a  suit  of 
clothes,  to  be  made  by  faim  for  /.  R., 
the  plaintiffs  servant,  in  part  di>- 
charge  of  the  debt,  (the  plaintiff  being 
indebted  to  /.  R.  in  a  greater  amount 
for  wages,  and  /.  R.  having  agreed 
and  being  willing  to  receive  the  clothes 
in  part  payment),  and  had  also  agreed 
to  forbear  and  give  the  defendant  a 
reasonable  time  for  the  payment  of 
the  remainder  of  the  debt,  the  defen- 
dant undertook  and  promised  the 
plaintiff,  as  executrix,  to  make  and 
provide  the  said  suit  of  clotlies  for 
/.  R.  within  a  reasonable  time,  and  to 
pay  her  the  remainder  of  the  debt 
after  a  reasonable  time  for  such  for- 
bearance. The  declaration  then 
averred,  that  though  a  reasonable 
time  had  elapsed,  &c.,  the  defendant 
had  not  made  or  provided  the  clothes, 
or  paid  tlie  residue  of  the  debt.  Plea, 
that  the  debt,  in  consideration  of  which 
the  said  promise  was  made,  did  not, 
nor  did  any  part  thereof,  accrue  to 
the  testator  within  six  years  next  be- 
fore the  commencement  of  the  suit, 
and  that  such  promise  was  by  words 
only.  On  special  demurrer : — Held, 
tliat  the  agreement  stated  in  the  de- 
claration was  only  an  agreement  for 
an  accord,  and  did  not  extinguisli  the 
original  debt,  which,  therefore,  was 
barred  by  the  Statute  of  Limitations. 
Reeves  v.  Hearne,  Si3 

2.  The  plaintifis  and  S.  sold  a  li- 
brary of  books  for  the  defendant, 
some  of  which  were  returned  by  the 
purchasers  as  imperfect.  The  defen- 
dant thereupon  wrote  to  the  plaintiflb 
the  following  letter,  dated  the  1 6th  of 
December,  1627  ; — "  I  have  received 
tlie  imperfect  books,  which,  together 
with  the  cash  overpaid  on  the  settle- 
ment of  your  account,  amounts  to 
80^.  It.,  which  sum  I  will  pay  in  two 
years:" — Held,  first,  that  this  was 
a  promissory  note ;  secondly,  that  it 
F  F  F  2 
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wu  evidence  of  aD  account  stated,  so 
as  to  defeat  a  plea  of  the  Statute  of 
Limitations  to  a  count  on  an  account 
stated  nilh  the  plainliffit  and  S.,  in  an 
action  brought  nith in  six  years  of  the 
Slat  of  December ,  1889;  although  S, 
died  before  that  time. 

SembU,  that  such  document,  if 
stamped  at  the  time  when  it  was 
signed,  is  wiihin  the  exception  in  the 
55  Geo.  3,  c.  184,  s.  10,  and  may  faa 
given  in  evidence,  though  stamped 
with  all.  agreement  stamp. 

A  plea  of  the  Statute  of  LimiEa- 
tiona  must  conclude  with  a  verifica- 
tion.    WkeatUy  v.  WUUaiiu,        533 

MALICIOUS  PROSECUTION. 
Probable  Cauie. 
A.,  having  reasonable  and  probable 
cause  for  supposing  that  B.  made  an 
asumlt  on  him  with  intent  to  rob  him, 
went  for  a  constable,  who,  on  coming 
to  the  place,  recognised  B.,  and  as- 
sured A.  that  be  was  a  rcfpeclable 
man,  and  that  be  would  be  answer- 
able for  his  coming  forward  to  meet 
the  charge.  A.,  nevertheless,  per- 
sisted in  giving  B.  into  custody,  and 
on  the  following  day  preferred  the 
same  charge  against  bim  before  a  jus- 
tice, who  dismissed  it.  In  an  action 
by  B.  against  A.  for  maliciously  and 
without  probable  cause  making  such 
charge  before  the  justice,  the  Judge 
stated  to  the  jury,  that  the  plaintiff 
had  reasonable  and  probable  cause 
for  suspicion  in  the  first  instance,  but 
that  he  thought  that,  on  the  explana- 
tion given  by  the  constable,  that  rea- 
sonable and  probable  cause  ceased  ; 
and  that,  if  the  jury  were  of  opinion 
that  the  defendant  was  satistied  with 
such  explanation,  but  persevered  in 
the  charge  from  obstinacy  or  wounded 
pride,  they  should  find  for  the  plain- 
tiff:— Held,  that  this  direction  was 
wrong ;  for  that,  as  the  facts  remained 
unaltered,  the  representation  of  the 
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constable  could  not  take  amy  the 
reaaonable  and  probable  cause  afford- 
ed by  those  facts.  Mntgroee  v.  Nov- 
ell,  588 

MALICIOUS  TRESPASS  ACT. 
A  constable  who  takes  a  party  into 
custody,  bond  fide  believing  that  be 
liss  committed  an  offence  against  the 
Malicious  Trespass  Act,  7  &  8  Geo.4, 
c.  SO,  is  entitled,  under  the  4lBt  sec- 
tion, to  notice  of  action,  although  he 
did  not  see  the  allied  trespass  com- 
mitted, and  there  is  no  proof  of  any 
complaint  made  to  him  by  the  owner 
of  the  property  injured.  Ballnger 
V.  Ferrit,  628 

MASTER  AND  SERVANT. 

In  an  action  by  an  assistant  sur- 
geon for  wages,  it  was  proved  thai 
the  plaintiff  had  served  the  defendant 
for  nearly  half  a  year,  and  that  pay> 
tnents  were  made  during  that  time  on 
account  of  wages,  but  not  according 
to  any  yearly  amount,  or  at  any  de- 
finite periods  of  the  year.  The  plain* 
tiff  afterwards  fell  ill  and  was  taken 
to  a  hospital,  and  af^er  his  recovery 
did  not  return  to  his  employment, 
nor  did  the  defendant  require  him  to 
do  so  ; — Meld,  that  there  was  no  evi- 
dence of  any  hiring  for  a  year,  and 
that  the  plaintiff  was  entitled  to  re- 
cover wages  on  a  quantam  meruit  for 
the  time  he  served.  Bayley  v.  Rim' 
mell,  506 

MONEY  PAID. 
A.,  being  in  want  of  some  harness, 
went  to  B.,  accompanied  by  C,  and 
ordered  some,  C.  saying,  in  A.'s  pre- 
sence, that  he  would  pay  the  money 
if  y/.  did  not  ■.—Held,  that  C.  there- 
by acquired  an  authority  to  pay  the 
money  on  the  default  of  A.,  and 
that  having  paid  it,  he  was  entitled 
to  recover  it  back  from  A.,  the 
authority  not  being  shewn  to  have 
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been   countermanded.    Alexander  v. 
Fane,  511 

MUNICIPAL  CORPORATION 

ACT. 

A  declaration  for  a  penalty  under 
the  5  &  e  Will  4,  c.  76,  s.  54,  for 
bribing  a  voter  in  the  election  of 
councillors,  by  "  corruptly  promising 
to  give  him  employment  in  hauling 
stones  at  certain  hire,  as  and  for  a 
reward  to  give  his  vote  for  "  particular 
candidates,  was  held  good  on  de- 
murrer ;  for  an  employment  is  a  re- 
mard  within  the  latter  as  well  as  the 
former  branch  of  that  section :  and 
whether  the  employment  in  the  par- 
ticular case  was  given  by  way  of 
corrupt  bargain,  was  a  question  for  the 
jury,  but  the  Court  must  assume  that 
such  was  the  case,  a  corrupt  agree- 
ment being  sufficiently  alleged  in  the 
declaration. 

Heldy  also,  that  an  allegation  that 
an  election  of  councillors  took  place 
under  the  act,  and  that  the  defendant, 
not  regarding  the  statute,  corrupted 
the  party  to  vote  in  such  election, 
was  a  sufficient  statement  that  the 
offence  was  committed  afler  the  pass- 
ing of  the  act.  Harding  v.  Stokes,  354 

NOTICE  OF  ACTION. 

See  Malicious  Trespass  Act. 

OUTLAWRY. 

Where  a  defendant  was  beyond 
seas  at  the  time  of  the  awarding  of 
the  exigent  in  outlawry,  the  outlawry 
will  be  reversed  on  payment  of  costs, 
and  on  bail  being  put  in  in  the  alter- 
native in  the  original  suit,  as  in  the 
C.P. 

Where  the  capias  was  issued  with 
a  direction  to  the  sheriff  to  return  it 
non  est  inventtiSf  but  it  appeared  also 
that  a  judge's  order  was  obtained  to 
return  it  in  fifteen  days,  and  that  the 
defendant  went  abroad  on  the  same 
day  on  which  the  writ  was  put  into 


the  sheriff's  hands,  to  avoid  his  cre- 
ditors ;  the  Court  refused  to  set  aside 
the  outlawry  on  the  ground  of  such 
direction  to  the  sheriff,  except  on 
payment  of  costs.     Levi  v.  Claggett, 

547 

PARTICULARS  OF  DEMAND. 

1.  The  Court  will  not  compel  a 
plaintiff,  suing  for  the  balance  of  an 
account,  to  furnish  a  statement  of 
monies  received  by  him  from  the  de- 
fendant.    PenpraseY,  Crease,        36 

S.  In  assumpsit,  the  first  count  of 
the  declaration  was  on  an  undertaking 
by  the  defendant  to  pay  such  costs, 
charges,  and  expenses,  as  the  plaintiff 
(an  attorney)  should  incur  in  an  action 
to  be  brought  by  him  against  G,  on  a 
bill  of  exchange  drawn  by  the  de- 
fendant on  G.f  which  was  lying  due, 
and  which  the  plaintiff  had  agreed  to 
take  up  for  the  honour  of  the  defen- 
dant. In  the  second  count  the  plain- 
tiff declared  as  indorsee  of  the  bill ; 
the  third  was  for  money  paid ;  the 
fourth  on  an  account  stated.  On  the 
first  count  the  defendant  paid  into 
court  a  sum  covering  the  plaintiff's 
costs  out  of  pocket.  On  the  second 
count,  the  ultimate  issue  was,  whether 
a  bill  subsequently  given  by  the  de- 
fendant to  the  plaintiff  was  given  in 
satisfaction,  or  as  a  collateral  se- 
curity. 

The  plaintiff  first  gave  a  particular 
of  demand  applicable  only  to  the 
count  on  the  bill  of  exchange.  The 
defendant  obtained  an  order  for  par- 
ticulars "  of  the  bill  of  costs,  charges, 
and  expenses' mentioned  in  the  first 
count  of  the  declaration:*'  and  the 
plaintiff  thereupon  delivered  a  par- 
ticular, containing  a  copy  of  his  whole 
bill  of  costs  in  the  action  against  G., 
and  also  the  amount  of  the  bill  and 
interest.  At  the  trial,  the  Judge  ruled 
that  the  costs  out  of  pocket  only 
could  be  recovered  on  the  first  count : 
— Heldj  that  the  particalan  were  suf- 
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ficient  to  enable  the  plaintiff  to  recover 
the  rest  of  the  bill  of  costs  under  the 
account  stated. 

The  defendant  gave  in  evidence, 
for  the  purpose  of  proving  that  the 
second  bill  was  given  by  way  of  satis- 
faction, an  unsigned  account  of  the 
plaintiflTs  claims,  which  had  been  de- 
livered by  him  to  the  defendant  for 
the  purpose  of  their  being  proved 
under  G,*s  bankruptcy ;  and  one  item 
of  which  was  the  amount  of  the  bill  of 
costs : — Held,  that  this  was  not  such 
evidence  of  an  account  stated  as  would 
have  enabled  the  plaintiff  to  recover 
the  costs  on  the  account  stated,  if  his 
particulars  had  been  insufficient  for 
that  purpose.    Fisher  v.  Wainwrtght, 

480 

d.  The  plaintifTs  bill  of  particulars 
stated  the  cause  of  action  to  be  for 
the  amount  of  stakes  deposited  in  the 
defendant's  hands  by  the  plaintiff  and 
R,i  and  won  by  the  plaintiff  of  R,: — 
Held,  that  he  could  not  recover  the 
amount  of  his  own  stake,  on  proof 
that  he  had  re-demanded  it  from  the 
defendant  before  it  was  paid  over. 
Davenport  v.  Davies,  570 

4.  The  Court  will  not  compel  a 
plaintiff  suing  for  the  breach  of  an 
agreement,  and  assigning  by  way  of 
special  damage  that  he  has  incurred 
certain  expenses,  to  furnish  particu- 
lars of  such  special  damage.  Retal- 
lick  V.  Hawkes,  573 

PARTNERSHIP. 

See  Contribution, 
Pleading,  II.  (2). 

PAUPER. 

See  Costs,  (1). 

PAYMENT. 

Where  it  appeared  that  a  sum  of 
money  had  been  paid  to  the  plaintiff 
after  action  brought,  and  there  was  no 
plea  of  payment,  the  Court,  on  motion, 


the  payment  not  being  denied,  allowed 
the  damages  to  be  reduced  by  that 
sum. .  Qucere,  whether  payment  either 
before  or  after  action^brought  is  ad- 
missible in  evidence  in  reduction  of 
damages  ?     Richardson  v.  Robertson, 

465 

PAYMENT  INTO  COURT. 
See  Pleading,  II.  3. 

PENALTY. 

By  articles  of  agreement  for  alter- 
ing and  repairing  a  warehouse  for  a 
fixed  price,  it  was  stipulated  that  in 
the  event  of  the  work  not  being  com- 
pleted in  three  months,  the  builder 
should  forfeit  and  pay  to  the  person 
with  whom  he  contracted  to  do  the 
work  51,  weekly  and  every  week,  such 
penalty  to  be  deducted  from  the 
amount  which  might  remain  due  on 
the  completion  of  the  work: — Held, 
in  an  action  brought  for  extra  work, 
that  the  employer  was  entitled,  after 
having  paid  the  contract  price,  to  set 
off  the  penalty  against  the  extra  work ; 
and  that  he  had  a  double  remedy, 
either  to  deduct  it  or  recover  it. 
Duckworth  V.  Alison,  412 

PLEADING. 

See  Bills  and  Notes,  I.,  IV.  3,  V. 
Bond,  1,  3. 
Evidence,  2. 
Lease,  1. 
Libel. 

Limitation,  Statute  of. 
Prescription  Act. 
Rescission  of  Contract. 
Set-opf. 

Slander  of  Title. 
Trespass. 
Trover. 
Work  and  Labour. 

I.  Declaration. 
(I).  Correspondence  with  Process. 

If  a  plaintiff  makes  an  affidavit  of 
debt  against  two  defendants,  and  is- 
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sues  a  capias  against  both,  but  de- 
clares against  one  only,  it  is  irregular. 
Where  the  defendant,  in  vacation, 
took  out  a  summons  at  chambers,  to 
set  aside  the  declaration  for  such 
irregularity,  which  the  Judge  dis- 
missed, and  refused  the  defendant 
time  to  apply  to  the  Court  in  term, 
and  the  defendant  then  took  out  a 
summons  for  time  to  plead : — Heldf 
that  this  was  not  a  waiver  of  the  ir- 
regularity.     Woodcock  V.  Kilby^    41 

(2).  Commencement, 

A  declaration  on  a  bill  of  exchange 
by  the  payee  against  the  acceptor, 
which  was  according  to  the  form  given 
by  the  rules  of  Trinity  Term,  I  Will. 
4,  stated  it  to  be  payable  three  months 
after  date,  "which  period  has  now 
elapsed."  The  declaration  was  de- 
murred to,  on  the  ground  that  it  did 
not  appear  that  the  bill  was  due  at 
the  commencement  of  the  suit.  The 
Court  refused  to  set  aside  the  demur- 
rer as  frivolous. 

SembUf  That  since  the  Uniformity 
of  Process  Act,  the  above  form  is  in- 
correct.    Abbott  V.  Asletty  209 

(d).  In  Assumpsit* 

A  count  for  goods  sold  and  de- 
livered, stating  that  the  defendant 
was,  on  &c.,  indebted  to  the  plaintiff 
in  &c.,  for  goods  sold  and  delivered 
by  the  plaintiff  to  the  defendant  at  his 
request,  without  any  further  allegation 
of  time  : — Held  good  on  special  de- 
murrer.    Lane  V.  Thelwellf  140 

(4).  Several  Counts, 

1 .  A  declaration  contained  one  count 
for  double  rent,  on  the  1 1  Geo.  2,  c. 
19,  s.  18,  and  another  count  for  use 
and  occupation.  The  Court  refused 
a  rule  to  strike  out  one  of  the  two 
counts.     Thoroton  v.  Whitehead,   1 4 

2.  A  declaration  contained  one 
count,  claiming  a  fee  or  reward,  in 
the  name  of  metage,  on  coals  import- 


ed into  the  port  of  Truro,  alleged  to 
be  due  to  the  plaintiff  as  lessee,  under 
the  corporation  of  Truro,  of  an  an- 
cient office  of  meter,  to  which  the  fee 
was  stated  to  be  incident;  and  an- 
other count,  claiming  the  same  sum 
as  a  port  duty: — Held,  that  these 
counts  were  only  different  statements 
of  the  same  subject  matter  of  com- 
plaint, within  the  meaning  of  the  rule 
of  H.  T.  4  Will.  4,  and  that  one  of 
them  must  be  struck  out.  Jenkins 
V,  Treloar,  16 

II.    Pleas  in   bar. 
(1).  Defence  under  General  Issue. 

In  indebitatus  assumpsit  or  debt  for 
goods  sold  and  delivered,  the  defen- 
dant may  prove,  under  the  general 
issue,  that  the  goods  were  sold  on 
a  credit  which  had  not  expired  at  the 
time  of  action  brought.  Broomfield 
V.  Smith,  542 

(2).  When  bad  as  amounting  to  General 

Issue. 
1 .  Assumpsit  for  money  paid,  for 
interest,  and  on  an  account  stated. 
Plea,  that,  at  the  time  of  the  com- 
mencing of  this  suit,  and  at  the  time 
of  the  accruing  of  the  causes  of  action 
in  the  declaration  mentioned,  the 
plaintiff  and  defendant  carried  on 
business  in  co-partnership,  and  that 
the  causes  of  action  arose  out  of 
transactions  between  the  plaintiff  and 
defendant  as  such  co-partners;  and 
that,  at  the  time  of  the  commence- 
ment of  the  suit,  the  accounts  of  the 
partnership  were  not  settled  or  ad- 
justed, or  any  balance  struck  between 
the  plaintiff  and  defendant.  On  spe- 
cial demurrer  : — Held,  that  the  plea 
was  ill :  Jirst,  because  it  did  not  shew 
that  this  was  a  partnership  transaction ; 
secondly,  nor  that  the  debt  was  due  to 
the  plaintiff  and  defendant  jointly ; 
thirdly,  that  if  it  was  to  be  taken  to 
be  so  alleged,  the  plea  was  bad  as 
amounting  to  the  general  issue.  War* 
rail  V.  Grayson,  166 
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2.  jittumptit  for  money  paid. 
Plea — Thai  ihe  money  wm  paid  hy 
the  plaintiff  to  the  use  of  the  defen- 
dant, in  manner  thereinafler  men- 
^tioned,  and  in  no  other  manner,  viz. 
as  one -six  lee  nth  part  of  the  damages 
and  coata  recovered  against  the  plain- 
tiff) as  owner  of  a  vessel  of  which  the 
defendant  was  a  part-owner  la  the 
extent  of  one- sixteenth  share,  for  the 
loss  of  certain  goods  shipped  on  boaril 
ihe  vessel,  and  which  loss  was  alleged 
in  the  action  to  have  happened  throuf;h 
the  negligence,  &c.,  of  the  plaintiff', 
by  his  mariners  and  servants;  where- 
at the  loss  complained  of  was  not 
wholly  caused  by  the  negligence,  &c., 
of  the  plaintiff*,  by  his  mariners  and 
■ervants,  but  that  the  plaintiff;  by  his 
own  personal  and  wilful  misconduct, 
&c.,  contributed  to  the  loss.  The 
defendant  pleaded  further,  that,  al- 
though he  was  the  legal  owner  of  one- 
sixteenth  part  of  the  said  vessel,  yet 
he,  the  defendant,  did  not  concur  with 
the  plaintiff' and  the  other  part-owners 
in  the  employment  of  the  vessel  in 
tbat  voyage,  but  that  the  said  voyage 
waa  undertaken  and  carried  on  for 
the  profit  and  advantage  of  the  plain- 
tiff' and  ceruin  other  persons,  sepa- 
rate and  distinct  from  the  defendant, 
and  wiihout  his  being  concerned 


in  any  way  participating 


I  the  ad- 


venture. On  special  demurrer:  — 
Held,  that  both  pleas  were  bad,  as 
■■Daunting  to  the  general  issue.  Gre- 
gory v,  liartnoU,  183 
3.  jittumptit  for  the  work  and  la- 
bour of  the  plaintiff'  as  an  attorney. 
Plea,  as  to  all  but  90l.  that  the  work 
and  labour  was  performed  by  the 
plaintiff'  in  endeavouring  to  secure  the 
defendant's  return  to  Parliament,  on 
two  occasions ;  under  an  agreement, 
on  the  first  occasion,  that  the  plaintiff 
should  receive  no  remuneration,  but 
only  his  disbursements  ;  and  that  no 
express  contract  was  made  between 
the  plaintiff  and  defendant  on  the  se- 
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cond  occasion,  and  that  OOl.  was  a 
fair  remuneration  for  the  pUiatiff''s 
services  on  that  occasion:  — Held 
bad,  on  special  demurrer,  aa  amount- 
ing to  the  general  isaoe.  Jonet  v. 
Nanney,  333 

4.  Debt,  in  20^.,  for  a  boat  sold 
and  delivered  by  the  plaintifT  to  the 
defendant.  Plea,  as  to  171,  lOt., 
parcel  of  the  said  sum  of  201.,  that 
the  action,  as  to  the  said  sum  of  IJl. 
10«.,  was  brought  to  recover  that  simi 
as  being  the  residue  of  a  sum  of  Sit. 
lOf.,  whereof  the  E»d  sum  of  iOl. 
was  parcel,  such  sum  of  S7I.  IQt. 
being  the  price  of  the  aaid  boat  tcAA 
and  delivered  by  the  plaintifT  to  the 
defendant ;  that  the  pluntiB*,  at  the 
time  of  the  sale,  warranted  that  the 
boat  was  sound,  and  that  the  defen- 
dant, confiding  in  such  promise, 
bought  the  boat  on  the  terms  afore- 
said, and  then  paid  to  the  plaintiff'  the 
Bum  ofAOl.  in  part  and  on  account  of 
the  boat.  The  plea  then  'averred 
that  the  boat,  at  the  time  of  the  sale 
and  warranty,  was  unsound,  and  was 
not  then  worth  more  than  the  40/. 
which  had  been  arid  teat  so  paid  to 
the  plaintiff*  for  the  same;  and  that 
the  defendant  incurred  an  expense 
exceeding  17/.  lOi,  in  putting  her 
into  a  sound  state : — Held  bad  on 
special  demurrer,  as  amounting  to  the 
general  issue,  Dicien  v.  Neale,    556 

(3).  PleaoJ  Payment  into  Conrt. 
Where  there  are  several  counts  far 
several  causes  of  action,  or  several 
breaches  are  assigned  in  covenant, 
the  defendant  may  plead  jjiayment 
into  Court  of  one  entire  sum,  in  sa- 
tisfaction of  all  the  counts  or  breaches. 
Ma'thall  V.  IVhUetide,  1«8 

(4).  In  particular  Catet. 
1.  Atsumptil  against  two   defen- 
dants, S.  and  M.,  lor  money  had  and 
received.      Plea,  as  to  25/.,  pared 
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&c.,  that  on  &c.,  the  defendants  were 
carrying  on  business  in  partnership, 
and  employing  many  servants  ;  that 
while  they  were  such  partners,  the 
plaintiff  deposited  with  them,  as  such 
partners,  the  said  sum  of  25/.,  as  a 
security  for  his  faithfully  accounting 
for  all  monies  received  by  him  as 
their  servant,  to  be  repaid  to  him  on 
quitting  their  employ  ;  that  they  dis- 
solved partnership,  and  it  was  there- 
upon agreed  between  them  that  the 
defendant  S,  should  take  upon  him- 
self the  payment  of  part  of  the  debts, 
and  retain  in  his  employ  certain  of 
the  servants  ;  and  that  the  defendant 
M,  should  take  upon  himself  the  pay- 
ment of  other  debts,  and  retain  in  his 
employ  others  of  the  servants ;  and 
that,  in  pursuance  of  such  agreement, 
M.  took  upon  himself  the  payment  of 
the  251,  to  the  plaintiff,  and  retained 
the  plaintiff  in  his  sole  employ  ;  that 
the  plaintiff  had  notice  of  all  the  pre- 
mises, and  assented  to  such  agree- 
ment and  retainer  by  M.,  and  in  con- 
sideration thereof  discharged  S.  from 
his  promise  as  to  the  25 L 

Replication^  that  M.  did  not  retain 
the  plaintiff  in  his  sole  employ,  nor 
did  the  plaintiff  assent  to  such  agree- 
ment and  retainer,  or  discharge  the 
defendant,  &c.,  and  issue  thereon. 

After  verdict  for  the  defendant  on 
this  issue  :^//e/c/,  that  the  plaintiff 
was  entitled  to  judgment  non  obstante 
veredicto,  on  the  ground  that  no  con- 
tract was  shewn  which  made  M, 
solely  liable  to  the  plaintiff.  Thomas 
V.  ShilUbeer,  1^4 

2,  The  condition  of  a  bond  recited 
a  dissolution  of  partnership  between 
the  plaintiff  and  /.,  in  which  was  re- 
cited an  agreement,  that,  subject  to 
the  adjustment  of  the  partnership  ac- 
counts as  in  the  deed  mentioned,  the 
stock  in  trade  and  partnership  effects 
should  belong  absolutely  to  /.,  and 
all  debts  due  from  the  partnership 
should  be  paid  by  /• ;  and  that  /., 


and  the  defendant  as  his  surety,  should 
indemnify  the  plaintiff  by  their  joint 
and  several  bond  against  the  partner- 
ship debts;  and  the  condition  was, 
that  /.  and  the  defendant,  or  one  of 
them,  should  indemnify  the  plaintiff 
against  the  payment  of  the  said  part- 
nership debts,  and  all  costs,  &c.,  and 
all  actions  to  be  brought  in  respect 
thereof.  To  a  declaration  on  this 
bond,  which  set  out  the  condition, 
and  a  breach  of  it  in  non-payment  of 
a  debt  due  from  the  partnership  to 
M,,  who  in  consequence  sued  the 
plaintiff  and  /.  for  it,  the  defendant 
pleaded,  that  if  the  plaintiff  was  dam- 
nified, it  was  through  his  own  de- 
fault:— Held,  that  under  this  plea  the 
defendant  could  not  give  in  evidence 
the  deed  o^  dissolution,  to  shew  that 
it  contained  certain  stipulations  as  to 
the  adjustment  of  the  accounts,  which 
the  plaintiff  had  not  performed,  not 
having  paid  over  to  /.  a  balance  al- 
leged to  be  due  to  the  latter  on  such 
adjustment. 

Held,  also,  that  the  defendant 
could  not  shew,  in  reduction  of  da- 
mages, that  the  costs  of /.'«  defence 
to  the  action  brought  by  M.,  were 
much  less  than  the  costs  incurred  by 
the  plaintiff.   White  v.  Amdell,    948 

3.  In  a  declaration  on  a  *charter- 
party,  by  which  the  ship  was  to  sail 
from  Hamburgh,  being  tight,  staunch, 
strong,  and  every  way  fitted  for  the 
voyage,  in  the  course  of  the  next  No' 
vember,  and  proceed  to  Lima,  and 
having  discharged  her  outward  cargo, 
forthwith  to  be  made  ready,  and  pro- 
ceed to  Costa  Rica,  and  there  take 
on  board  a  cargo,  and  then  proceed  to 
Liverpool, — breaches  were  alleged  as 
follows : — That  the  vessel  was  not  in 
November,  or  afterwards,  until  or 
when  she  sailed,  to  wit,  on  the  20th 
of  December,  tight,  staunch,  strong, 
or  in  any  way  fitted  for  the  voyage ; 
and  that  though  she  did  then  sail  from 
Hamburgh,  yet  by  reason  of  her  not 
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being  tight,  &c.,  when  she  so  sailed, 
she  was  obliged  to,  and  did,  put  back 
into  Altontty  and  was  detained  there 
lor  a  long  time,  to  wit,  until,  &c. ; 
though  she  did  then  again  set  sail  on 
her  voyage  from  Altona,  she  did  not 
proceed  on  the  voyage  according  to 
its  due  course,  or  with  proper  de- 
spatch, but  was  unnecessarily  delayed, 
and  deviated,  &c.,  &c. ;  by  means  of 
which  several  premises  the  vessel  did 
not  arrive  at  Lima  until  8:c.,  and  the 
plaintiff  lost  the  benefit  of  a  home- 
ward cargo  from  Costa  Rica^  &c. 
The  defendant  pleaded,  (amongst  other 
things),  as  to  so  much  of  the  declara- 
tion as  related  to  the  vessel  not  being 
6tted  for  the  voyage,  and  by  reason 
thereof  being  obliged  to  put  back  into 
Altonoy  and  being  detained  there  for 
such  time  as  was  necessary  to  put 
further  ballast  on  board,  payment 
into  Court  of  1^.  and  no  damages 
ultra;  and  as  to  so  much  as  related 
to  her  being  detained  at  Altona  be- 
yond the  time  necessary  to  put  the 
ballast  on  board,  that  she  was  not  de- 
tained there  by  reason  of  her  not  be- 
ing tight,  staunch,  &c.,  modo  et  for- 
ma: — Held^  on  special  demurrer,  that 
the  latter  plea  was  bad,  as  answering 
only  a  part  of  the  breach  to  which  it 
apph'ed,  viz,  the  detention  at  Altona^ 
and  the  subsequent  delay  and  devi- 
ation ;  even  if  that  was  a  breach,  and 
was  not  merely  a  statement  of  special 
damage.     Porter  v.  Izat,  381 

4.  In  an  action  on  the  case  for  a 
false  return,  the  declaration  alleged 
that  the  defendant  seized  and  took  in 
execution  divers  goods  and  chattels 
of  the  value  of  the  monies  directed  to 
be  levied  as  aforesaid,  and  then  levied 
the  same  thereout.  The  defendant 
pleaded  that  he  did  not  seize  or  take 
in  execution  any  goods  or  monies, 
and  levy  the  monies  directed  by  the 
said  writ  to  be  levied,  modo  et  forma: 
— Held,  that  the  plea  was  bad,  as  the 
issue  tendered  was  too  large.  Stubbs 
v.  Lainson,  728 


(5).    Conchision, 

Debt  for  goods  sold  and  delivered. 
Plea — that  before  the  commencement 
of  the  suit,  and  when  the  said  sura  of 
20/.  became  due  and  payable,  to  wit, 
on  &c.,  the  defendant  paid  the  plain- 
tiff the  said  sura  of  20/.  according  to 
the  defendant's  said  contract  and 
liability  ;  concluding  to  the  country : 
— Held  bad  on  special  demurrer,  for 
not  concluding  with  a  verification. 
Goodchiid  v.  Pledge,  363 

III.   Replication, 
(1).  De  injurid,  when  applicable. 

Assumpsit  by  the  indorsee  against 
the  maker  of  a  promissory  note  for 
250/.,  payable  three  months  af^er  date 
to  the  maker's  order,  and  by  hira  in- 
dorsed to  one  H,  72.,  who  indorsed  it 
to  the  plaintiff.  The  plea  began  by 
stating  that  an  advertisement  had  been 
inserted  in  a  newspaper  offering  mo- 
ney to  be  lent  upon  personal  security, 
on  application  to  Mr.  A.,  12,  Fludyer 
Street,  Westminster,  and  that,  in  con- 
sequence of  that  advertisement,  the 
defendant  called  at  that  place,  and 
saw  A,,  and  in  consequence  of  repre- 
sentations made  to  him  by  A.,  he  (the 
defendant)  was  induced  to  and  did 
draw  and  deliver  to  A,  two  promis- 
sory notes,  by  each  of  which  the  de- 
fendant promised  to  pay  to  his  own 
order  the  sum  of  250/.,  three  months 
after  the  date  thereof  (one  of  them 
being  the  note  in  the  declaration  men- 
tioned), upon  the  faith  of,  and  promise 
from  A,,  that  the  said  notes  should  be 
renewed  when  due,  for  the  space  of 
two  years,  and  that  he  should  receive 
from  the  said  A,  on  a  certain  day,  to 
wit,  the  Friday  then  next  following, 
being,  to  wit,  the  1st  o^  May,  1835, 
the  amount  of  the  said  notes,  deduct- 
ing discount  and  stamp.  And  the 
defendant  averred  that  the  said  A, 
did  not,  either  on  Friday,  the  1st  of 
May,  1835,  or  at  any  other  time, 
although  often  requested,  pay  to  the 
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defendant  the  amount  of  the  said 
notes,  deducting  as  aforesaid,  or  any 
sum  of  money  whatever,  but  on  the 
contrary  thereof,  that  he,  the  said  de- 
fendant, on  the  said  1st  of  May, 
1 835,  by  appointment  of  the  said  A., 
went  to  the  said  place,  to  wit,  12, 
Fludyer  $Street,  but  the  said  A.  was 
not,  nor  was  any  such  person,  either 
then  or  at  any  ti:re  afterwards,  there 
to  be  found ;  and  that  the  said  transac- 
tion was  a  gross  fraud  and  imposition 
upon  him  the  defendant,  and  that  the 
note  was  indorsed  to  the  plaintiff 
without  consideration,  and  that  he 
lield  the  same  without  value  or  con- 
sideration, and  that  there  never  was 
any  consideration  or  value  on  the  said 
note  between  any  parties  thereto. 
The  plea  then  went  oh  to  aver  that 
H,  R.  and  the  plaintiff,  at  the  respec- 
tive times  when  the  note  was  so  in- 
dorsed to  them  respectively,  were 
privy  to,  and  had  full  knowledge  and 
notice  of  the  said  transaction  in  the 
plea  detailed,  and  of  the  said  fraud 
and  imposition;  concluding  with  a 
verification. — To  this  plea  the  plain- 
tiff replied,  de  injurid: — Held,  on  spe- 
cial demurrer,  that  the  replication  was 
good,  inasmuch  as  the  plea  amounted 
only  to  matter  of  excuse  for  the  non- 
performance of  the  promise,  and  to 
one  ground  of  defence  only.  Isaac  v. 
Farrar,  65 

(2).  Duplicity. 

Debt  for  money  lent  and  money 
paid.  The  plea  first  alleged,  that  the 
sums  so  lent  and  paid  were  lent  for 
the  purpose  of  paying,  and  were  paid, 
to  /.  R.,  the  master  of  a  ship  then  in 
a  foreign  port,  for  the  repairs  of  such 
ship,  and  not  on  the  security  or  lia- 
bility of  the  defendant;  and  then  went 
on  to  state  an  agreement  made  in 
such  foreign  port,  between  the  plain- 
tiff and  /.  R,,  for  the  defendant,  for 
bottomry,  and  a  bottomry-bond  given 
by  J.  R.  to  the  plaintiff,  in  pursuance 
of  such  agreement;  by  means  of  which 


it  was  alleged  that  the  plaintiff  desired 
to  obtain  exorbitant  interest  for  his  ad- 
vances. The  replication  alleged,  ^r#t, 
that  the  money  was  lent  and  paid  on 
the  security  and  liability  of  the  de- 
fendant; secondly,  that  there  was  no 
such  agreement,  and,  thirdly,  that 
there  was  no  such  bond,  as  was  stated 
in  the  plea: — Held,  on  special  de- 
murrer, that  the  replication  was  bad, 
for  tendering  issues  on  several  mat- 
ters, having,  by  the  first  allegation 
put  in  issue  the  whole  substantial 
matter  of  defence.     Regil  v.  Greeny 

328 

POOR  LAWS  AMENDMENT 
ACT. 

See  Bastard. 

PRACTICE. 
I.  Staying  proceedings, 

1.  The  Court  will  not  stay  the 
postea  in  the  hands  of  the  associate, 
after  verdict  for  the  plaintiff,  on  affi- 
davits shewing  a  strong  probability 
that  the  plaintiff  was  dead  before  the 
trial;  such  facts  must  be  shewn  as 
would  be  evidence  of  the  death  before 
a  jury.     Johnson  v,  Hamilton,      149 

2.  Where  a  defendant  obtains  a 
rule  which  stays  the  plaintiff's  pro- 
ceedings, he  is  entitled  to  the  whole 
of  the  day  on  which  such  rule  is  dis- 
posed of  for  taking  the  next  step. 
Vernon  v.  Hodgins,  151 

II.  JForm  of  Issue, 

Where  an  issue  had  been  delivered 
in  the  usual  form,  as  for  a  trial  at 
Niai  Prius,  and  the  plaintiff  subse- 
quently obtained  a  Judge's  order  to 
have  the  cause  tried  before  the  she- 
riff; and  this  order,  with  notice  of 
trial,  having  been  served : — Held,  on 
motion  to  set  aside  the  issue,  that  it 
was  irregular,  as  it  ought  to  have  been 
made  up  in  the  form  of  an  issue  to  be 
tried  before  the  sheriff,  and  that,  it 
having    been    delivered    before    the 
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Judge's  order  was  obtained,  the 
plaintiff*  aught  to  have  taken  out  a 
Bummons  to  amend  the  iasue.  fVard 
V.  Ptcl,  743 

III.  Notice '/r™/. 

1,  Countermand  of  notice  of  trial, 
in  a  country  cause,  may  be  given  by 
the  country  attorney,  although  the 
agent  in  town  is  the  attorney  on  the 
record.      Cheiti/a  v.  Pearce,  56 

2.  The  notice  of  trial  by  continu- 
ance must  be  given  the  same  length 
of  time  before  the  notice  of  trial  ex- 
pires aa  in  the  case  of  a  notice  of 
countermand.     Forbes  v.  Crow,    465 

IV.  Judgment. 
0).J.inca.eofnon.uii. 

1.  Judgment  as  in  case  of  a  non- 
suit cannot  be  obtained  in  a  cause 
which  has  been  once  tried,  though  the 
trial  was  before  the  aheriff. 

The  defendant  should  more  to  dis- 
charge the  writ  of  trial,  and  then  take 
the  cause  down  by  proviso.  Day  v. 
Day,  39 

i.  In  discharging  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit  on  a  per- 
emptory undertaking,  the  Court  will 
order  payment  of  costs  of  the  day, 
"if  any,"  although  the  defendant's 
afitdavit  do  not  shew  that  any  costs 
have  been  incurred. 
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that  none  could  have  been  incurred 
as  where  it  Hlates  that  notice  of  trial 
was  duly  countermanded.  Doe  d. 
Hamphret/i  v.  Oivea,  32i 

3.  Though  the  piainlifT,  where  his 
pleading  concludes  to  the  country, 
may  now  add  the  similiter  without 
ruhng  the  defendant  to  rejoin:  if  he 
does  not  do  so,  the  defendant  must 
add  the  similiter  before  he  can  move 
for  judgment  as  in  case  of  a  nonsuit. 
Brook  V.  Lloyd,  552 

(2).  For  want  of  plea. 

If  a  plaintiff  treats  a  plea  as  a  nul- 
lity, and  signs  judgment  as  for  want. 


PRESCRIPTION  ACT. 

of  a  plea,  he  so  treats  it  for  all  pur- 
poses, and  cannot  afterwarda  say  that 
it  was  merely  irregular,  ao  aa  to  be  a 
waiver  of  the  demand  of  a  |dea. 
Hough  V.Bond,  314 

(3).  Revival  of,  by  tcire  facial. 
The  affidavit  of  the  existence  of 
the  debt,  on  which  to  ground  a  motion 
for  a  scire  Jacias  to  revive  the  judg- 
ment, ought  either  to  be  made  by  the 
plaintiff'  himself,  or  by  aome  person 
who  was  his  attorney  at  the  time  of 
the  judgment.  The  Duke  of  Norfolk 
V.  Leicester,  SOi 

V.  In  error. 

A  common  joinder  in  error  to  a 
special  assignment  of  errors  need  not 
be  signed  by  counsel. 

It  is  not  a  ground  of  error  coram 
eobit,  that  the  writs  of  venire  facia*. 
and  distringat  juratores,  are  returned 
with  only  one  panel  annexed  succes- 
sively to  both  writs.  Archbold  v. 
Smith,  740 

PRESCRIPTION  ACT. 

A  claim  by  an  owner  of  a  copper 
mine  to  sink  pits  on  his  own  land,  to 
fill  such  pits  with  iron,  and  to  cover 
the  same  with  water  pumped  from 
tlie  mine,  for  the  purpose  of  precipi- 
tating the  copper  contained  in  such 
water,  and  afterwards  in  let  off"  the 
water  impregnated  with  metallic  sub- 
land  of  another,  is  a  claim  to  a  water- 
course, within  the  Snd  section  of  2  & 
,1  H'i«.4,  c.  71. 

In  a  plea  under  the  statute  2  &  3 
Will.  4,  c.  71,  it  is  sufficient  to  allege 
that  the  user  had  existed  for  forty 
years  before  the  commencement  of  the 
suit,  and  it  need  not  be  alleged  to  have 
been  for  forty  years  before  the  act 
complained  of  in  the  declaration. 

A  replication  of  a  life  estate  to  a 
plea  of  enjoyment  for  forty  years,  un- 
der the  aiatute  2  &  3   mil.  4,  c.  71, 
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must  shew  that  the  plaintiff  is  the 
person  entitled  to  the  reversion  ex- 
pectant on  the  detenu iaalion  of  the 
life  estate.    Wright  v.  Willmnu,     77 

PRINCIPAL  AND  FACTOR. 

A  factor  was  employed  to  sell  a 
cargo  of  goods  consigned  to  him,  and 
on  the  Sth  o(  February  sold  to  A.  one 
parcel  of  ilie  goods,  and  delivered  to 
him  an  invoice  in  his  own  name.  On  : 
the  13th,  A.  applied  to  purchase 
another  parcel,  but  some  aiBerence  [ 
occurring  as  to  the  price,  the  factor 
said  he  must  write  to  his  principals. 
He  did  so,  and  on  the  20th  informed  ' 
A.  of  their  answer,  A.  bought  the 
goods  at  the  price  named  by  the  prin- 
cipals, and  the  factor  delivered  to  him 
an  invoice  and  a  bought  note  in  the 
names  of  the  principals  ;  the  payment 
10  he  at  four  months  in  cash.  On 
the  same  day,  and  on  other  occasions 
within  that  period,  A,  made  payments 
to  the  factor,  not  expressly  on  account 
of  these  goods.  It  appeared  that  it 
was  the  factor's  practice,  when  he 
sold  goods  on  his  awn  account,  lo  pay 
himself  advances,  to  deliver  an  invoice 
in  his  own  name  ;  when  he  sold  mere- 
ly as  a  broker,  to  deliver  a  bought 
note.  In  an  action  by  the  owners  of 
the  goods  against  A.  for  the  price  of 
the  parcel  sold  on  the  6th  February, 
the  jury  found  that  the  factor  com- 
municated to  A,  that  lie  sold  the 
goods  for  other  persons  as  principals, 
but  that  A.,  until  the  20th  February, 
bonajide  believed  that  he  sold  to  pay 
himself  advances  ;  and  that,  using  the 
ordinary  precaution  of  merchants,  A. 
was  not  hound  to  make  further  in- 
quiry -.^-Held,  that  A.  was  entitled  to 
set  off  in  this  actiun  the  payments 
made  by  him  to  the  factor,  Warner 
V,  M'Kay,  591 

PROCESS, 
(l).  Deicription  of  defendant  in, 
"  T.  S.  a  clerk  in  the  Army  Pay 


PROCESS.  79S 

Office,  Somernt  Houte,  in  the  city  of 
Wettminiter  and  county  of  Middle- 
tex :  " — Held  not  to  be  a  sufficient 
description  of  the  defendant  in  a  ca- 
piai.  The  blank  following  the  word 
"  of"  in  the  form  given  by  the  Uni- 
formity of  Pri>cess  Act,  must  be  filled 
up  with  the  place  of  the  defendant** 
actual  or  supposed  residence,  or,  if 
the  plaintiff  have  no  knowledge  of 
these,  with  the  place  where  tlie  defen- 
dant is  or  is  supposed  to  be  ;  in  con- 
formity with  the  directions  given  in 
sect.  1,  as  to  the  writ  of  ■ummona. 
Rolfe  V,  Swann,  SOS 

(2).  Indorsement  on. 
The  following  indorsement  on  a 
cajAat  was  held  irregular  : — "  This 
writ  was  issued  by  W.  L.,  32,  Great 
Jame»-»treet,  Bedford-rom,  agent  for 
the  plaintiff  in  per$on,  who  resides  at 
Barmouth."     Lloyd  v.  Jonet,        JS49 

(3).  Service  and  Execution  of, 

1,  If  such  circumstances  be  shewn 
as  satisfy  the  Court  that  the  process 
has  come  to  the  possession  of  the  de- 
fendant, that  is  a  sufficient  personal 
service,  within  the  12  G«o.  1,  c.  S9. 
Williams  V.  Piggott,  A74 

2.  The  sheriff  is  bound,  since  the 
Uniformity  of  Process  Act,  to  arrest 
a  defendant  as  soon  as  he  can  after 
the  delivery  of  the  writ  of  capias  ttt 
him ;  and  has  not  the  four  months  in 

I  which  to  execute  it.  Queere,  whether 
I  he  is  liable  to  an  action  for  negligence, 

in  not  arresting,  when  he  has  an  op- 
I   poriunity,  at  the  suit  of  the  plaintiff, 

without    proof   of   actual    damage? 

Brown  v.  Jarvts,  70t 

(4).  Return  of. 
A  plaintiff  having  recovered  a  ver- 
dict at  the  Summer  Assizes,  the  Judge 
who  tried  the  cause,  under  the  power 
given  by  1  Will.  4,  c.  7,  s.  2,  made 
an  order  that  execution  should  issue 
forthwith,  and  a  ca,  sa.  was  thereupon 
issued,  returnable  "  immediately  after 


794  ST.  PANCRAS  VESTRY  ACT. 


SLANDER  OF  TITLE. 


execution  thereof,**  pursuant  to  3  8c  4 
JVilL  4,  c.  67,  s.  2.  This  writ  having 
remained  in  the  shcriflf*s  office  a  con- 
siderable time  without  having  been 
executed,  an  order  was  made  by  a 
Judge  on  the  12th  of  September^  for 
the  sheriff  to  return  the  writ  in  six 
days,  which  order  was  served  upon 
him  on  the  1 4th,  and  he  on  the  same 
day  returned  non  est  inventus^  where- 
upon the  plaintiff  commenced  an  ac- 
tion against  the  dcfendant*s  bail: — 
Held,  that  under  these  circumstances 
the  bail  were  not  fixed,  and  that  the 
action  was  prematurely  commenced. 
Kemp  V.  Hyslopf  58 

RECOGNIZANCE. 

Although  the  city  of  London  are 
entitled  to  forfeited  recognizances  en- 
tered into  within  the  city  of  London, 
yet  the  Court  will  not  allow  a  recog- 
nizance to  be  discharged,  though  the 
motion  is  made  with  the  consent  of 
the  city  solicitor,  unless  notice  has 
been  given  to  the  Attorney-General. 
Ex  parte  Morris,  5 1 0 

RENT,  APPORTIONMENT  OF. 

See  Distress,  o. 

RENT-CHARGE. 

See  Distress,  4. 

RESCISSION  OF  CONTRACT. 

Assumpsit  for  goods  sold  and  de- 
livered. Plea,  that  the  goods  were 
sold  and  delivered  upon  a  certain 
contract,  and  that  afterwards  it  was 
agreed  between  the  plaintiff  and  de- 
fendant that  the  contract  should  be 
wholly  rescinded  and  annulled : — 
Held,  that  the  plea  was  bad.  Ed- 
wards  v.  Chapman,  231 

ST.  PANCRAS  VESTRY  ACT. 

The  subordinate  officers  appointed 
under  the  St,  Pancras  Vestry  Act, 
69  Geo.  3,  c.  89,  s.  19,  by  the  select 


vestry,  are  not  annual  officers,  but 
hold  their  offices  during  the  pleasure 
of  the  vestry.  Therefore,  the  bonds 
given  by  them  to  the  directors  of  die 
poor  (who  are  annual  officers),  under 
s.  57,  continue  in  force  after  the  di- 
rectors to  whom  they  were  given  have 
gone  out  of  office.  M'Gahey  v,  Al' 
ston,  3S6 

SCIRE  FACIAS. 
See  Practice,  IV.  (3). 

SEQUESTRATION. 

To  a  writ  of  capias  utlagatum,  the 
sheriff  returned  that  the  defendant 
had  no  goods,  nor  any  lay  fee  within 
his  bailiwick,  but  that  he  was  a  bene- 
ficed clergyman ;  not  stating  the  name 
or  situation  of  the  benefice.  The 
Court  refused  a  writ  of  sequestration, 
but  suggested  a  motion  for  a  rule 
calling  upon  the  sheriff  to  amend  his 
return      Rex  v.  Powell,  3t\ 

SETOFF. 

A  defendant  is  not  entitled  to  give 
evidence  of  a  set-off  under  a  notice  of 
set-off  delivered  with  the  plea  of  niiit- 
quam  indebitatus,  since  the  rules  of 
Hilary  Term,  4  ^Fi//.  4 ;  and  the 
Judges  were  not  restrained  by  the 
proviso  in  the  3  &  4  H'ilL  4,  c.  42, 
s.  1,  from  making  the  rule  of  Hilary 
Term,  4  fVilL  4,  requiring  that,  in 
all  ca^es,  a  set-off  shall  be  pleaded. 
Graham  v.  Partridge,  395 

SHERIFF. 

Sec  Attachment,  2,  3. 
Process,  (3),  2. 

SLANDER  OF  TITLE. 

A  declaration  for  words  imputing 
that  tulips  of  the  plaintiff,  about  to 
be  sold  by  auction,  were  stolen  pro- 
perty, whereby  purchasers  were  de- 
terred from  bidding,  and  the  sale  was 
defeated,  was  held  bad  in  arrest  of 
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judgment,    for   not   setting   out   the 
words  verbatim. 

The  declaration,  having  stated  that 
the  tulips  were  about  to  be  sold  by 
auction,  alleged  that  the  defendant 
asserted  and  represented  that  the  said 
tulips  were  stolen  property: — Held, 
that  this  was  sufficient,  without  stating 
that  he  spoke  the  words  of  and  con- 
cerning the  said  tulips,  the  property 
of  the  plaintiff.      Gutsole  v.  Mathers^ 

495 

STAMP. 

See  Evidence,  2. 

Limitations,  Statute  of,  2. 

Notice  being  given  to  the  plaintiff  of 
a  call  on  certain  mining  shares  which 
he  had  transferred  to  the  defendant, 
his  attorney  wrote  to  the  defendant's 
attorney  to  inquire  whether  the  de- 
fendant was  desirous  of  avoiding  a 
forfeiture  of  the  shares,  by  authoris- 
ing the  plaintiff  to  pay  the  amount 
of  the  call.  The  defendant's  attorney 
wrote  in  reply,  authorising  the  plain- 
tiff to  pay  the  call : — //eW,  that  these 
letters  were  not  a  contract,  or  evi- 
dence of  a  contract,  and  did  not  re- 
quire a   stamp.      Parker  v.  Dubois, 

SO 

STOPPAGE  IN  TRANSITU. 

Where  goods,  consigned  to  A,  in 
London^  and  deliverable  in  the  river, 
were  by  his  direction,  he  being  then 
insolvent,  landed  on  a  wharf  at  which 
he  had  been  in  the  habit  of  landing 
goods,  A.  having  no  premises  adjoin- 
ing the  river^  but  having  a  warehouse 
in  the  city ;  and  the  goods  were  stop- 
ped in  transitu  in  the  hands  of  the 
wharfinger : — Heldy  in  an  action  of 
trover  for  the  goods  by  the  assignees 
o{  A.  (who  became  bankrupt  a  few 
days  afterwards),  against  the  wharf- 
ingers, that  the  proper  question  to 
be  left  to  the  jury  was,  whether  the 
wharfingers  received  the  goods  as 
y^.'s  agents   to   take   possession    of 


them  for  his  own  benefit  as  owner, 
or  as  agents  only  to  forward  them  to 
him,  or  to  keep  them  for  the  seller. 

Held,  also,  that  directions  given  by 
A,  to  an  agent  whom  he  sent  to  order 
the  landing  of  the  goods,  in  which  he 
expressed  his  intention  not  to  receive 
them  as  owner,  were  admissible  in 
evidence,  although  they  were  not 
communicated  to  the  wharfingers  or 
to  the  seller.     James  v.  Griffin,      20 

SURRENDER. 

By  agreement,  dated  in  May,  to 
which  A.,  B  t  and  C.  were  parties, 
A.  and  B.  agreed  to  sell  by  auction 
an  estate,  to  which  they  were  entitled 
as  tenants  in  common,  or  in  default 
of  Such  sale,  that  such  parts  of  it  as 
should  not  be  sold  after  the  1st  Au- 
gust, and  before  the  1st  September 
following,  should  be  divided  into  two 
equal  lots  between  A,  and  B.;  and 
that  100/.  should  be  paid  by  B.  to  C, 
the  principal  tenant,  as  a  remunera- 
tion for  his  giving  up  possession  of 
his  farm  at  the  Michaelmas  following; 
and  C  agreed  to  give  up  possession 
of  his  farm  accordingly.  No  part  of 
the  estate  was  sold  by  the  1st  Sep- 
tember, but  some  portions  were  sold 
subsequently,  and  the  remainder  was 
divided  between  A,  and  B,,  but  such 
division  was  not  completed  till  the 
following  March,  C  continued  in 
possession  by  the  desire  of  A,  and  B., 
until  that  time,  and  then  quitted : — 
Held,  that  the  agreement  was  not  a 
surrender  of  A.*s  term.  Weddall  v. 
Capes,  50 

TENDER. 

The  plaintiffs  attorney,  before 
bringing  the  action,  wrote  to  the  de- 
fendant to  say,  that  unless  the  debt, 
together  with  his  (the  attorney's) 
charge  for  that  letter,  were  paid  at 
his  office  on  the  Wednesday  follow- 
ing, at  1 2  o'clock,  proceedings  would 
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be  commenced.  On  the  Wednesday, 
at  10  o'clock,  an  agent  of  the  defen- 
dant went  to  the  attorney *s  office,  and 
there  saw  a  boy,  to  whom  he  tendered 
the  amount  of  the  debt  only.  The 
boy  after  referring  to  the  letter-book, 
refused  to  accept  it,  unless  the  charge 
for  the  letter  were  also  paid.  It  ap- 
peared that  the  writ  was  issued  at  1 1 
o'clock  on  that  day : — Held,  {Parke, 
B.,  dubitante),  that  this  was  a  good 
tender.     Kirton  v.  Braithtvaite,   310 

TIN-BOUND. 
See  Ejectment,  III. 

TRANSFER  OF  DEBl  S. 
See  Pleading,  II.  (4). 

TRESPASS. 

(1).   When  maintainable. 

A.,  being  in  the  custody  of  the 
Marshal  of  the  King's  Bench  prison, 
was  brought  up  to  that  Court  upon  an 
order  of  the  Court,  and  charged  with 
an  attachment  for  contempt:  upon 
which  attachment  he  was  afterwards 
detained  in  custody : — Held,  that  tres- 
pass was  maintainable  against  the 
party  who  caused  the  order  to  be 
served  on  the  Marshal;  disseritiente 
Lord  Abinger,  C.  B.  Bryant  v. 
Clutton,  408 

(2).  Pleadings, 

1.  Trespass  for  breaking  and  en- 
tering three  closes,  describing  them 
by  abuttals.  Plea,  that  t/ie  said  closes 
in  which,  ^c,  were  the  closes,  soil, 
and  freehold  of  one  1\  L.,  and  justi- 
fying as  his  servants. 

Re'plication — That  before  the  said 
times  when  &c.,  and  before  the  said 
T.  L,  had  any  thing  in  the  said  closes 
in  which,  &c.,  one  R,  T,  and  his  wife, 
in  right  of  his  said  wife,  one  A,  L,,  and 
one  E,  A.,  were  seised  in  their  de- 
mesne as  of  fee  of  and  in  two  undi- 


vided third  part8,&c.9of  aodinthesiid 
closes  in  which  &c.,  and  one  A.  R,  was 
also  then  seised  in  her  demesne  as  of 
fee  of  and  in  the  other  undivided  third 
part  of  and  in  the  said  closes  in  which 
&c.  And  the  said  R.  T,  and  M.  his 
wife,  being  so  seised«  afterwards,  and 
before  the  said  T.  L.  had  any  thing 
in  the  said  closes  in  which  &C,  to  wit, 
on  &c  ,  at  &c.,  a  certain  fine  was  had 
and  levied  of,  inter  aUa^  the  parts, 
shares,  and  interest  of  the  said  R.  T. 
and  M.  his  wife  of  and  in  the  said 
closes  in  which  &c.,  which  fine  was 
then  had  and  levied,  inter  alia,  to  the 
use  of  P,  M,  C  and  his  heirs,  during 
the  life  of  the  said  M,  T. ;  by  virtue 
of  which  fine  the  said  P.  M.  C  be- 
came seised  in  his  demesne  as  of  free- 
hold, for  the  term  of  the  life  of  the 
said  M,,  of  and  in  the  said  parts,  &c., 
of  the  said  R.  T.  and  M.  his  wife,  of 
and  in  the  said  closes  in  which  &c. 
And  the  said  P.  M.  C,  A.  Z.,  E.  K., 
and  A,  R.,  being  so  seised,  afterwards, 
and  before  the  said  T,  L.  had  any 
thing  in  the  said  closes  in  which  &c., 
and  before  the  said  times  when  &c., 
demised  to  the  plaintiff,  who  there- 
upon entered  and  was  possessed  until 
the  defendants  wrongfully  broke  and 
entered  therein,  &c.  Rejoinder,  tra- 
versing the  seisin  of  R,  T.  and  M, 
his  wife.  A,  L.,  E,  K.,  and  A,  /?.,  in 
the  said  closes  in  which  &c. ;  on  which 
issue  was  joined.  At  the  trial  the 
plaintiff  proved  a  case  as  to  two  of 
the  closes,  but  offered  no  evidence  as 
to  the  third: — Held,  that  the  issue 
was  distributable,  and  that  the  plain- 
tiff was  entitled  to  a  verdict  as  to  the 
two  closes,  and  the  defendants  as  to 
the  third.  Phylhianv.  White,  216 
2.  Trespass  for  breaking  and  en- 
tering plaintiff's  dwelling-house,  and 
assaulting  and  imprisoning  him,  &c. 
Pleas— first,  not  guilty ;  secondly ^  as 
to  all  the  trespasses  alleged,  except 
the  breaking  of  the  house,  a  justifica- 
tion under  a  writ  of  ca*  sa,  and  war- 


rant  thereon,  by  Tirtiie  of  which  the 
defendants  entered  the  house,  iht  outer 
door  bemg  optn,  and  arrested  the 
plaintifT.  Replication,  (admiitinff  the 
nrit  and  warrant),  de  injurid  aitque 
retiduo  cautee.  It  was  proved  that 
the  defendants,  who  were  bailiffs,  in 
execution  of  the  wairsnt  broke  open 
the  outer  door  of  the  plaintiff's  house, 
and  so  gained  an  entrance,  and  ar- 
rested him: — Held,  frit,  that  the 
averment  in  the  plea,  that  the  outer 
door  was  open,  wa«  a  material  aver- 
ment, for  that  the  door's  being  open 
was  a  condition  precedent  to  the  de- 
fendant's right  to  enter  and  arrest  the 
plaintiff  in  bis  house;  and  therefore, 
that  the  plea  was  sufEcienily  traversed 
by  the  general  replication,  and  it  was 
not  necessary  to  reply  the  breaking 
of  the  outer  door.  Seeondly,  that  the 
defendants  having  become  trespassers 
ab  initio  by  the  breaking  of  the  door, 
the  jury  were  rightly  directed  that 
they  might  (even  on  the  plea  of  not 
guilty),  give  damages  in  respect  of 
all  the  injuries  complained  of  in  the 
declaration.  Kerbey  v.  Denby,  336 
3.  To  a  declaration  in  trespass  for 
an  assault  and  false  imprisonment,  the 
defendant  pleaded  that  the  plaintiff  at- 
tempted forcibly  to  break  and  enter  his 
messuage  or  public-house  without  the 
leave  of  the  defendant,  whereupon  he, 
the  defendant,  resisted  such  entrance; 
and  because  the  plaintiff  behaved  him- 
self violently  and  created  a  disturb- 
ance in  the  street,  by  which  means  a 
mob  was  assembled  and  the  defend- 
ant's business  interrupted,  and  his 
casiomcrs  annoyed,  and  because  the 
plaintiff  threatened  to  continue  such 
violent  conduct,  and  to  renew  his  at- 
tempts and  efforts  to  get  into  the 
bouse,  and  because  no  request  or  en- 
treaty of  the  defendant  to  the  plaintiff 
to  abstain  from  and  abandon  his  at- 
tempts and  efforts  was  complied  with, 
the  defendant,  in  order  to  preserve 
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the  peace,  and  to  secure  himself  from 
a  renewal  of  such  attempts  and  efforts, 
gave  him  in  charge  to  a  constable,  to 
be  carried  before  a  justice  of  the 
peace: — Held,  that  the  plea  was  good 
after  verdict.     Ingles.  Bell,         518 


TROVER.' 

Trover.— The  declaration  stated 
that  the  plaintiff  was  possessed  as  of 
his  own  property  of  certain  cattle,  to 
wit,  four  horses,  which  the  defendant 
converted  and  disposed  of  to  bis  own 
use.  Pleas— ^/Ertf,  that  they  were  not 
the  properly  of  the  plaintiff;  indly, 
that  a  judgment  was  recovered  against 
J.  F.,  and  that  the  defendant,  (a  sher- 
iff's officer),  seized  tliem  under  an 
execution  against  the  said  /.  F.,  thj 
lame  being  the  goods  and  chattelt  o 
the  said  J.  F.,  and  liable  to  be  seized 
and  taken  as  aforesaid,  and  not  being 
the  property  of  the  taid  plaintiff.  To 
which  the  plaintiff  replied,  that  they 
were  the  cattle  and  property  of  the 
said  plaintiff  modo  et  forma.  At  the 
trial,  it  was  found  by  the  jury,  that 
they  were  the  property  of  tlie  plain- 
tiff and  J.  F.  jointly : — Held,  that  the 
issue  raised  by  the  defendant  was, 
whether  the  cattle  were  the  sole  pro- 
perty of  J.  F.,  and  the  jury  having 
found  that  they  were  the  joint  pro- 
perty of  the  plaintiff  and  J.  F.,  that 
the  plaintiff  was  entitled  to  recover. 
Farrar  v.  Betmck,  688 


VENDOR  AND  PURCHASER. 

Certain  leasehold  houses  were  sold 
by  auction,  which  were  described  in 
the  particulars  and  conditions  of  sale 
SB  a  well-secured  rental  with  rever- 
sionary interest,  and  as  an  eligible  in- 
vestment. By  the  provisions  of  a  ^ 
local  act,  for  the  establishment  of  the 
South  London  Market  Company,  the 
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WORK  AND  LABOUR. 


Company  were  authorized  to  treat 
for,  purchase,  and  take  the  premises 
in  question  for  the  purposes  of  the 
act.  No  notice  was  given  of  this  li- 
abihty  in  the  particulars  and  condi- 
tions of  sale;  and  the  jury  found  as 
a  fact  that  the  vendee  had  no  notice 
of  the  liability.  The  conditions  con- 
tained no  expfess  warranty  of  title : — 
Ueldf  in  an  action  by  the  vendee 
against  the  vendors  of  the  estate,  that 
the  plaintiff  was  not  justified  in  stat- 
ing this  contract  in  the  declaration, 
as  a  warranty  of  a  clear  title,  free 
from  all  charges,  incumbrances,  and 
liabilities. 

Heidi  also,  that  the  purchaser  was 
entitled  to  rescind  the  contract,  on  as- 
certaining that  the  premises  were  lia- 
ble to  be  taken  for  the  purposes  of 
the  act.     Ballard  v.  Way^  520 

VENIRE. 
See  Bond,  1 . 

WARRANT  OF  ATTORNEY. 

The  Court  refused  to  set  aside  a 
warrantor  attorney,  dated  the  1st  of 
AugusU  1 835,  on  the  affidavit  of  the 
defendant,  that  when  he  gave  it,  "  he 
was  an  infant  of  the  age  of  twenty 
years  or  thereabouts,"  together  with 
proof  of  his  register  of  baptism,  dated 
in  September i  1815.  Weaver  v. 
Stokes,  203 

WITNESS. 

(1.)  Commission  for  Examination  of 
Witnesses, 

1.  Where  an  affidavit  in  support  of 
an  application  for  a  commission  to 
examine  witnesses  abroad,  stated  that 
the  facts  alleged  in  the  pleadings  took 
place  in  the  presence  of  the  witnesses, 
that  they  were  resident  abroad,  and 
that  their  evidence  was  material  and 


necessary : — Held  safBcient ;  and  that 
the  affidavit  need  not  state  that  the 
evidence  was  admissShle^  or  that  the 
application  was  homafiie  and  not  for 
delay ;  and  also  that  no  affidavit  of 
merits  was  necessary.  And  the  Court, 
in  granting  such  an  application,  wiU 
not  impose  terms  upon  the  party  ap- 
plying. Baddeley  v.  GUmore,  55 
2.  The  affidavit  on  which  to  ground 
a  motion  for  a  commission  to  examine 
witnesses  abroad,  must  either  specify 
the  names  of  the  witnesses  proposed 
to  be  examined,  or  in  some  other  way 
describe  them.      Gunter  v.  M'Tear^ 

201 

(2.)  Competency. 

In  support  of  a  plea  of  payment, 
the  defendant  proved  the  payment  of 
\\l.  to  //.,  the  plaintiff's  attorney,  on 
the  plaintiff's  account.  In  answer  to 
this  the  plaintiff  tendered  H.  as  a,  wit- 
ness, to  prove  that  the  defendant  af- 
terwards called  upon  him  and  got  the 
money  back  again :  but  his  evidence 
was  rejected  on  the  ground  of  his 
being  interested,  and  the  defendant 
obtained  a  verdict: — Held^  that  the 
witness  was  competent,  and  that  the 
evidence  ought  to  have  been  received. 
Bowers  v.  Evans,  214 

WORK  AND  LABOUR. 

A  plaintiff  cannot  recover  for  ma- 
terials on  a  count  for  work  and  labour. 

Debt  in  20Z.  for  work  and  labour, 
and  on  an  account  stated.  Plea,  as 
to  all  the  sum  demanded,  except  7/., 
nunquam  indebitatus;  as  to  the  71,, 
the  defendant  suffered  judgment  by 
default.  The  plaintiff  proved  work 
done  to  the  amount  of  4L  4s.  lOd., 
and  materials  provided  to  the  amount 
of  8/.  45.,  but  gave  no  evidence  ap- 
plicable to  the  account  stated: — 
Held^  that  the  defendant  was  entitled 
to  a  nonsuit.  Heath  y.Freeland^  543 


WRIT  OF  TRIAL. 

WRIT  OF  TRIAL. 

See  Peaoticb,  IV.  (1),  1. 

The  writ  of  tritl  under  the  nili  of 
Hilary  Term,  4  WUl.  4,  is  condiuiTe 
as  to  the  date  of  the  writ  of  iummoni 
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stated  in  it,  and  eTideoee  is  not  ad- 
missible to  contradict  it. 
*  But  where  a  wrong  date  is  insert- 
ed in  it,  the  Court  will  set  aside  the 
trial,  and  order  the  writ  of  trial  to  be 
amended.  Whippk  ▼.  ManUy^    4SS 
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